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The  General  Terms  of  the  Supreme  Court. 


First  Department.  Second  Department. 

Hon.  NOAH  DAVia  P.  J.  Hon.  JOSEPH  F.  BARNARD.  P.  J. 

"    JOHN  R.  BRADY,  "     JASPER  W.  GILBERT. 

•«    CHARLES  DANIELa  '*    JACKSON  0.  DYKMAN. 

Third  Department.  Fourth  Department. 

Hon.  WH.  L.  learned.  P.  J.  Hon.  JOSEPH  HULLIN.  P.  J. 

*"    AUGUSTUS  BOCKES.  «'    JAMES  C.  SMITH. 

"    DOUGLASS  BOARDMAN.  "    JOHN  L.  TALCOTTL 
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First  Judicial  THstrict.  Fifth  JudicifU  IHstricU 

JGmiB.BRADT|      OEOSaE  0.  BASKETT,      MILTOI  H.  MSBWIN,     JOSEPH  ICULLII. 
lOAH  DAYIB,  GHASLBB  DOHOHUE.        GEOROE  A.  EAEDINi      JAMES  HOXOH. 

AB&AHAX  S.  LAWSENOE. 

Seeorui  Judicial  Ditftrict.  Sixth  Judicial  IHstricU 

OALVIN  E.  FBATTi      JASPER  W.  OILBERT,  WX.  MURRAT,  Jr.,    DAVID  L.  FOLLETT. 
J06EPHF.BARNARD.JA0KS0I0.DTKKAN.  OELORA E. MARTOT, BOUGLASS BOARDMAN. 

Third  Judicial  IHsirict.  Seventh  Judicied  District. 

GHAS.R.INaALI.8,  WM.  L.  LEARNED,     JAMES  0.  SMITH,   OEO.  W.  RAWBON, 

THEODORIO  R.  WESTBROOK.  A.  MELVIN  08B0RN.  GHAS.  0.  DWIOHT,  DAVID  RUMSET. 

Fourth  Judicial  District.  Eighth  Judicial  District. 

AUODBTUB  B00KB8,  WILLIAM  H.  SAWTER,   OEOROE  BARKER,    OHARLES  DANIELS, 
JOSEPH  POTTER,        JDDSON  &  LANDON.      JOHN  L.  TALOOTT,    ALBERT  HAIOHT. 
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CA  USES  m  which  the  decisions  corvtained  in  HwrCs  Reports  from 
voUwrne  1  to  volume  10,  indtcsvve,  hcuoe  been  passed  vpon  Jyy  the 
CovH  of  Appeals  prior  to  Jvly  Ist^  1877. 

Huh,  tol.      faos. 
ACKBBMAN  «.  QOBTON 6  801 

Beeersedf  andjiidgment  ordered  for  pladntiff  arid  for  a  specific  performr 
anaoe  of  the  contract:  September  26,  1876. 

Adams  «.  Greenwich  Ins.  Go 0  45 

Affirmed:  June  12,  1877. 

Adams  v.  Ives 1         457 

Judgment  affirmed:  December  21,  1875.    (68  N.  T.,  650.) 

Adams  9.  People 8         654 

Judgment  affirmed:  November  28,  1875.    (63  K  T.,  621.) 

Adriance  9.  Laorayb 1         689 

Order  of  Oeneral  Term  reversed,  and  order  of  Special  Term  affirmed : 
Nomnber  24,  1874.    (59  N,  T.,  110.) 

Alexander  t>.  Germania  Fire  Ins.  Co 2         655 

Beversed,  and  new  trial  granted:  February  22,  1876.    Motion  for  rea/r- 
gument  denied  toiih  ten  doUars  costs :  March  28,  1876. 

Allison  9.  Weller 8         608 

Affirmed:  AprU  25,  1876. 

Allison  v.  Weller 8         620 

Affirmed:  April 25,  1876. 

Arxell  t7.  Commerce  Ins.  Co 7         455 

Affirmed:  April  Z,  1877. 

Arnot,  Executrix,  9.  Erie  R.  R.  Co 6         608 

Affirmed:  November  %\,  1876. 

Arnot  «.  Pittston  and  Elmira  Coal  Co 2         591 

Beicersed,  and  new  trial :  March  29,  1877. 

Arthur  ij.  Gribwold 2         606 

Appeal  diwnissed:  February  16,  1875.    (60  N  K,  143.) . 

Arctic  Fire  Ins.  Co.  «.  Austin 8         195 

Seversed,  new  trial  ordered:  May  22,  1877. 

Atwell  V,  Brown 1         439 

Judgment  affirmed :  January  1 9, 1875.  Motion  for  a  reargument  denied : 
March  30,  1875.    (59  N.  T,,  655.) 

BAiLBTf.  Berobn 2         520 

Affirm^:  Noveniber  28,  1876. 

BAKI.R  V,  Arnot 2         682 

Affirmed:  December  12,  1876. 

Baker  v.  Home  Life  Ins.  Co 2         402 

Appeal  dismissed:   November  30,   1875.     Affirmed:  March  21  1876. 
(64JV^  r,  648.) 
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BaXSB  AKD  OTHERS  «.  LbYER 6  114 

Afflrmed:  Nowmber  14,  1876. 

BAmsR  «.  Banker 4         259 

Affirmed:  Deember  14,  1876.    (48  N.  7„  409.) 

Barlow  v.  Mtbrs 8         720 

BewTded  andnew  trial  granted:  January  25,  1876.    (64  N.  T,,  41.) 

BAJEOnESCIOTTA  V.  PEOPLE 10  187 

Affirmed  on  opinion  o/Daxib,  J.,  beUno :  April  10,  1877. 

Barteau  «.  Phobnix  Mut.  Life  Ins.  Co 1         480 

Affirmed:  Ifovember  28, 1876.    Motion  for  reargument  denied,  with  ten 
doUan  ooste:  Decen^ber  19,  1876. 

BaTLIS  «.  SOUDDBR 6         800 

Affirmed:  November 7»,  1876. 
Beck  v.  Garter 6        604 

Affirmed:  January  30,  1877. 

Becker  «.  Howard 4         869 

Affirmed :  April  18,  1876.    Motion  for  reargument  denied,  without  cote : 
May  80,  1876. 

Bennett  «.  N.  T.  C.  and  H.  R  R.  R.  Co 6         699 

Affirmed:  May  22,  1877. 

Bebel  ©.  N.  Y.  C.  AND  H.  R.  R  R.  Co 9         467 

Bevereed  amd new  trial:  June  12,  1877. 

BiELSCHOFBKT  «.  People 8  40 

Judgment  affirmed:  Ilbbruary  16,  1876.     (60  ^  F.,  616.) 

BiesLow  V.  Benedict 9        429 

Affirmed:  June  19,  1877. 

BiBHOP  «.  Barton 2         486 

Affirmed:  FOrruo^  22,  1876.     (64  N,  F.,  687.) 

Blair  «.  Wait 6         477 

Affirmed :  March  20,  1877. 

BOARDMAN  «.  GaILLARD 1  217 

Judgment  affirmed:  F^yruary  16,  1875.    (60  N.  F,  614.) 

BoHNBT  V,  Ltthauer 7         288 

Appeal  diemissed :  June  13,  1876. 

Boob  v.  World  Mut.  Ins.  Co 4         138 

Affirmed:  mrruary  22,  1876.    (64  N,  F,  236.) 

Borden  «.  Sodth  Side  R  R  Co.  of  L.  1 6         184 

Affirmed:  October  6,  1876. 

Bobbt  «.  L.  8.  AND  M.  S.  R  R  Co 4         846 

Affirmed:  June  13,  1876. 

Bowert  National  Bank  v.  Mayor 8         689 

Judgment  rewreed  and  new  trial  granted:  December  7,  1876. 
(63  JV.  F,336.) 
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BowBBT  Sayings  Baiik  «.  RiCHABDS 8         366 

Appeal  diwUtsed:  June  16,  1875.     (62  N,  T„  631.) 

Brknnan  «.  Mayor 1         815 

Judgment  ree&reed  and  new  trial  granted :  Jane  35, 1876.  (62  K  71 ,  365.) 

Brett  «.  First  Uniy.  Boc.  OF  Brooklyn 5         149 

Ajp^rmed:  March  28,  1876.    (64  JV.  T,  651.) 

Brick  0.  Brick 3         617 

Aprmed:  May  23,  1876. 

Brick  «.  Brick 3         617 

Judgment  of  the  Court  of  Appeals  modified  so  as  to  ajffhvi  judgment  of 
Supreme  Court,  toithout  costs  to  either  party  as  against  the  other  in 
this  court,  and  remittitur  amended  accordingly :  Juris  13, 1876. 

Brown  «.  Brown 1         443 

Judgment  reversed,  and  case  remitted  for  hearing  upon  the  merits: 
Jfbfkmiber  10,  1874    (58  If.  T„  609.) 

Brown«.Post 1         308 

Judgment  affirmed:  Septemher  28,  1875.    (62  If.  F.,  651.) 

Brownell  «.  Aiken 6         378 

Appeal  dismissed:  April 26,  1876. 

Brunbr  «.  Meigs 6         203 

Affirmed :  April  4,  1876.    (64  N.  F.,  506.) 

BUCHAN  V,  RiNTOUL 10  183 

Order  affirmed:  May  22,  1877. 

Burger  «.  Hughes. 6         180 

Judgment  affirmed:  November  30,  1875.    (63  ^y.  T.,  629.) 

Byrnes  «.  City  of  Cohobs 5         602 

Affirmed:  November  14,  1876. 

Cagger  0.  Lansing 4         812 

Affirm4id:  March  21,  1876.    ((^^N.T.,  417.) 

Cameron  «.  Seaman 7         601 

Becersed  and  new  trial :  April  24,  1877. 

Carroll  9.  Carroll 2         609 

Judgment  reversed  and  nets  trial  granted:  February  16,  1875. 
(60  N  r.,  121.) 

Central  City  Savings  Institution  v.  Walker 5  34 

AfPrmed:  June  20,  1876.    Motion  for  reargument  denied,  with  ten 
dollars  oosU  :  November  28,  1876. 

C^ADWICK  V,  FONNER 6  643 

Btversed  amd  new  trial:  April  24,  1877. 

Chandler  t>.  Hoag 2         618 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  plaintiff 

in  accordance  with  opinion  of  Supreme  Court:  November  30,  1875. 

(63  if.  r.,  624) 
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C?HAPif  AN  Slate  Company  «.  Sutciiffe 3        684 

Judgment  affirmed  :  (kUiber  8,  1875.    {«3  N,  F.,  618.) 

Chifman  «.  Montgomery 4         739 

.     Judgment  affirmed:  Naomber  38,  1875.    (68  N.  T„  331.) 

Chubch  «.  Maloy 9         148 

Affirmed:  June  6,  1877. 

Claplin  v.  Lemheim 5         369 

Beversed,  new  trial  ordered :  June  6,  1876. 

Clark  v.  Donaldson 8         334 

Affirmed:  mibruary  8,  1876.    (64  2^.  F.,  681.) 

Clearwater  «.  Brill 4         738 

Judgment  reversed,  and  new  trial  gramied :  Nowmber  80,  1875. 
(63  JIT.  r.,  637.) 

Clembncb  D.  City  OF  Auburn 4         886 

Order  affirmed  and  judgment  abeolute  on  ttipulatum :  June  6,  1876. 

Cleveland  «.  I^ew  Jersey  Steamboat  Co 5         538 

Betfereed,  new  trial:  January  30,  1877. 

Codding  o.  Walmsey 1         586 

Judgmetit affirmed:  Apnl  13,  1875.    (60  2f^.  T,  644.) 

Cole  «.  Malcolm 7  31 

Order  of  iSfpeeial  and  Generai  Term  r&oereed  and  motion  granted:  June 

6,  1876. 

Cole  «.  Niles 8         836 

Judgment  affirmed  on  opinion  of  court  below :  June  35,  1875. 
(63  JV.  r.,  636.) 

Cole  «.  Van  Keurbn 4         363 

Affirmed:  March  31, 1876.    (64  N.  Y.,  646.) 

CoLEGROVE  V.  Tallman 5  108 

Order  affirmed,  amdjudgment  aheotutefor  defendant  on  stipulation^  with 
coete:  October  8,  1876. 

Coleman  v.  The  People 1         596 

Judgment  affirmed:  November  10, 1874    (56 N.  Z,  565.) 

CoLMAN  «.  Shattuck 3         497 

Judgmmt  affirmed:  June  35,  1875.    (63  N.  F.,  848.) 

Colton  v.  Fox 6  49 

Affirmed:  November  38, 1876. 

Cook  v.  Allen 5        561 

Affirm^:  September  19, 1876. 

Cook  «.  Clark 8         347 

Order  affirmed,  and  judgment  absolute  for  the  plmnMff  on  stipulation  : 
January  16, 1877. 

Cook  v.  Warden,  Etc.,  St.  Paul's  Church,  Hayana 5        393 

Affirmed:  November  14,  1876. 
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CoFFERMAN  V.  People 1  16 

Judgment  affirmed:  June  9,  1874.    (66  iV'.  F.,  591.) 

COBDBLL,  ADHINI8TBATRIZ,  V.  N.  Y.  C.  Ain>  H.  R.  R.  R.  Co 6  461 

Judgm^ent  reversed  and  new  trial  ordered :  April  4, 1876.   (64  JV.  T. ,  585. ) 
Also  see  decision  of  June  12,  1877. 

CoBTELLO  ©.  Dale 1         489 

Appeal  dismissed:  Februa/ry  2,  1875. 

Coulter  9.  Board  OF  Education 4         569 

Judgment  affirmed :  December  9,  1875.    (68  N.  T.,  366.) 

Cox  V.  N.  Y.  Cent,  and  Hud.  R.  R,  R  Co 4         176 

Judgment  reversed,  and  cause  remitted  to  Supreme  Courts  with  direeiians 

to  proceed  and  hear  the  same  upon  the  merits :  December  14,  1875. 

(63  N.  Y.,  415.) 

Cox  «?.  WiGHTMAN 4         799 

Affirmed:  Apra25,  1876. 

Crane  v.  Turner 7         867 

Affirmed:  December^,  1876. 

Crosby  «.  Crafts 5         827 

Affirmed  on  opinion  of  court  below :  March  20,  1877. 

Cummins  t>.  A.oricultural  Ins.  Co 5         564 

Eetersed,  new  trial  ordered:  Ifbvember  14, 1876. 

Curtis  «.  Goket 6         555 

Order  granting  new  trial  reversed,  andjttdgment  ordered  on  verdict,  costs : 
January  30,  1877. 

Curtis  «.  McNair 6         55« 

Order  affirmed,  and  judgment  absolute  for  plaintiff  on  stipulation : 
January  16,  1877. 

CUSHMAN   V.    HORTON 1  601 

Judgment  of  General  Term  and  decree  of  surrogate  both  reversed,  and 
ease  remitted  to  surrogate :  December  1,  1874.    (59  JV.  Y.,  149.) 

CuBHMAN  V.  U.  8.  Life  Ins.  Co 4         783 

Judgment  reversed,  and  new  trial  granted:  December  14,  1875. 
(63  2f,  r.,  404.)      Also,  see  decision  of  June  5,  1877. 

Dale  v.  Brooklyn  City,  Etc.,  R  R.  Co 1         146 

Judgment  affirmed:  March  23,  1875.    (60  J^T.  T.,  638.) 

Dalrymple  17.  Hillenbrand 2         488 

Judgment  affirmMl,  AprU  27,  1875.     (62  IT.  T.,  5.) 

Dannat  ©.  Mayor 6  88 

Affirmed :  September  19,  1876. 

Darling  v,  Brewster 8        219 

Judgment  affirmed :  June  15,  1876.    (62  If.  T.,  630.) 

Day  c.  Mayor 6  92 

Beversed,  new  trial  ordered :  Beptember  19,  1876. 
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Dean  d.  j£tna  Life  Inb.  Co 2         358 

JudgmerU  reversed,  and  new  trial  ordered :  September  21,  1875. 
(62  N.  r.,  642.) 

Deab  v.  Wandell 1         120 

Judgment  affirmed :  Notemb&r  24,  1874.    (59  N.  T.,  086.) 

Decker  v.  Baltsman 1         421 

Judgment  affirmed :  December  15,  1874.    (59  N.  T,,  275.) 

De  Llamosas  o.  Db  LLAMoaAS 2         880 

Appeal  diemiseed,  mtheoeU:  May  25,  1875.    (62  N.  T.,  618.) 

DeMAREST  «.  WiCEHAM 4  627 

Judgment  affirmed:  December  7,  1875.    (63  If.  T.,  820.) 

Deyuno.  Crart 1         489 

Judgment  affirmed :  March  28,  1875.    (60  iT.  7!,  685.) 

Dewey  v.  Board  of  Supbrtibors 2         892 

Judgment  reversed,  and  judgment  absolute  ordered  for  defendant,  with 
costs:  June  15,  1875.    (62  N,  T.,  294.) 

Db  Witt  «.  Eluira  Norles  Mfg.  Co 5         801 

Affirmed:  June  20,  1876. 

Dickson  9.  Frazer 9         191 

Affirm^:  June  22,  1877. 

Dillon  o.  People 1         670 

Judgment  affirmed:  September  29,  1874.    (58  iV.  T.,  669.) 

DiNSICORE  «.  AOAMB 5  149 

Appeal  dismissed :  AprU  28,  1876. 

DiBBuow  «.  Mills 2         132 

Judgment  affirmed:  October  5,  1875.    (62  N.  T.,  604.) 

DisTiN  V.  Rose 7  88 

Affirmed:  March  20,  \%11, 

DiTCHETT  «.  SpUYTEN  DuYVIL  AND  PORT  MORRIS  R.  R  CO 5  165 

Beoersed  and  new  trial  ordered:  December  5,  1876. 

DoLAN  V.  The  Mayor,  Etc 6         506 

Affirmed:  December  2%,  1876. 

DoLAN  V.  The  Mayor,  Etc 8         440 

Affirmed :  January  80,  1877. 

DoLAN  V.  People 6         282 

Affirmad:  AprU  4,  1876.     (64  N.  7.,  485.) 

Donovan  d.  Woodruff 1         489 

Order  (ff  General  Term  reversed,  amd  judgment  of  nonsuit  affirmed : 
December  14,  1875.    (63  JV.  t.,  686.)    . 

Dxtfftjny  «.  Ferguson 6         106 

Judgment  reversed,  new  trial  ordered :  September  19,  1876.    Motion  for 

reargument  denied,  without  costs :  December  22,  1876. 

Hun — Vol.  X.        ii 
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Duncan  v.  Katsn 6  1 

Order  affirmed  :  Janua/ry  25,  1878.    (64  N,  Z,  «26.) 

DuRYEA  «.  Mayor 3         293 

JudgmerU  reoersed    and   new   trial  ordered:    September  28,    1875. 
(62  iT.  r.,  692.) 

Easterly  «.  Barber 4         426 

Affirmed  upon  plaintiff's  appeal,  with  costs  of  appeod  to  he  paid  by  plain- 
tiff to  defendant  upon  the  final  determination  of  the  action,  if  tfte 
defendant  succeeds,  and  if  the  plaintiff  succeeds  to  be  set  off  against  the 
pUUnUff^s  costs,  JudgmsfnJt  reversed  upon  defendanCs  appeal  and  a 
new  trial  granted,  with  costs  of  that  a/ppeal  in  this  court,  amd  costs  in 
the  Supreme  Court  to  abide  the  event :  June  20,  1876. 

Edinqton  c.  Mut.  L.  Ins.  Co.  op  N.  Y 6  1 

B&eersed  amd  new  trial  ordered :  Nowmber  14,  1876. 

Elhore  «.  Jaques 2         180 

Judgment  reoersed  and  proceedings  remitted  to  surrogate :  Februa^Tf  9, 
1875.    (60  Jf.  r.,610.) 

EnOH  V,  GREBNEBAXni 2  186 

Affk'med :  Februa/ry  25,  1876.    (64  N,  F.,  642.) 

English  «.  President,  Etc.,  Del.  and  Hud.  Canal  Co 4         683 

Affkmed:  June  20,  1876. 

Eno  v.  The  Mayor,  Etc 7         320 

Beisereed  and  demurrer  overruled  and  judgment  ordered  for  plaintiff,  with 
costs,  unUfs  defendants  shaU  stipulate  to  pay  to  plaintiff  all  the  costs 
subsequent  to  the  demurrer,  and  a/nsv>er  the  complaint  within  thirty 
days  after  notice  of  filing  the  remittitur  in  the  Supreme  Court: 
Janua/ry  16,  1877.  Motion  for  reargumcTU  denied :  February  6, 
1877. 

EsTES  «.  World  Mxjt.  Lips  Ins.  Co 6         349 

Motion  granted  on  payment  of  fuU  costs  of  appeal,  as  if  appecU  had  been 
argued,  and  ten  dollars  costs  of  motion,  and  the  plaintiff  stipulating 
that  defendant  may  read  evidence  from  printed  case,  svljject  to  all  legal 
objections  and  exceptions :  December  19,  1876. 

ESTEVEZ  «.  PURDY .• 6  46 

Order  of  Oeneral  Term  reversed,  and  judgment  of  Special  Term  ajfirmed, 
with  costs :  June  20,  1876. 

Eyanoblical  Lutheran  St.  John's  Orphan  Home  «.  Buppalo 
Hydraumo  Association 4         419 

4ffirmed:  AprU  11,  1876.    (64  jy.  Y„  561.) 

Evans  v.  U.  S.  Life  iNa  Co 8         587 

Affirmed  and  judgment  absolute  for  defendant:  February  26,  1876. 
(64  K  r.,  804.) 

EvBRTSEN  V.  National  Bank  op  Newport 4         692 

Reversed,  new  trial  ordered:  AprU  18,  1876. 
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EzGELfiiOR  Sayingb  Bank  «.  Camfbbll 2         875 

Judgm&ni  affirwed :  June  25,  1875.    (62  i^.  T.,  687.) 

Faibchild  «.  Faibchild 6         407 

Affirmsd:  March  28,  1876.    (64  N.  T.,  471.) 

Falconer  «.  Buffalo  Ain>  Jahbstown  R  R  Go 7         499 

Affirmed:  1^2^22,1877. 

Faucett  «.  Nichols 2         521 

B&oersed  and  new  tnalffranted:  March  21,  1876.    (64  N.  T.,  377.) 

Ferbt  v.  Stephens 6         lOp 

Order  affirmed  and  judffment  absolute  for  pUurkUff:  June  6,  1876. 

Fisher  v.  Banta 4         425 

Affi/rmed :  September  19,  1876. 

Fisher  9.  Mayor  («g£  8  ^i£7»,  648) 6  64 

Bevereed,  and  new  trial  ordered :  October  8,  1876. 

FlTNN  v.  EqUTTABLB  LiFB  ASSURANCE  SOCIETT 7  887 

Beveraed,  and  new  trial  ordered:  December  19,  1876. 

Flood  v.  Mitchell 4         818 

B&oersed,  new  trial :  Februa/ry  20,  1877. 

Ford  «.  Mayor 4         587 

Judgment  affirmed  :  December  21,  1875.    (68  N.  T.,  640.) 

Foster  «.  People 8  6 

Judgment  affirmed :  Ifovmber  28,  1875.    (68  N.  F.,  619.) 

Foster  V.  Van  Reed 5         821 

Betersed,  new  trial  ordered :  Map  22,  1877. 

Fowler  «.  N.  T.  Gold  ExCHANQB  Bank 6         186 

Beeereed,  and  new  trial  ordered:  October  6,  1876. 

Fraser  «.  Wyokoff 2         545 

Judgment  affirmed:  December  14,  1875.    (63  K  F.,  445.) 

Fryer  o.  BocKAFSLLER 4         800 

Order  affirmed :  Nooember  80,  1875.    (68  N,  F.,  268.) 

Gallup  v.  Babson 8         598 

Appeal  diamined:  January  16,  1877. 

Gardners.  People 8         222 

Judgment  affirmed:  June  22,  1875.     (62  K  F.,  299.) 

German  American  Bank  v.  Pittston  and  Elmira  Coal  Co 9         205 

Same  «.  Morris  Run  Coal  Co 9         205 

Orders  reversed  and  proceedings  remitted  for  rea^ijustment  of  costs,  with 
costs  of  one  appeal  to  appellant:  March  20,  1877. 

Germania  Bank  9.  Distler.  .  4         688 

Affirmed:  February  26, 1876.    (64  N,  .  F,  642.) 

Getty «.  Spaulding. 1         115 

Appeal  dismissed:  June  19,  1874.    (58  N.  F.,  686.) 
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GtB6oiT  V.  Ebib  Railway  Go 5  81 

Jttdgm&rU  reversed  and    new    trial   granted:    December  21,    1875. 
(83  N.  K,  449.) 

Gill  «.  People 3         187 

Judgment  affirmed:  April  13,  1875.    (60  N,  T.,  643.) 

QiLiCAN  «.  Oilman 4  68 

Order  affirmed:  October  6,  1875.    (63  K  Z,  610.) 
See  dedeion  of  May  30,  1876. 

GiLUAN  t>.  GiLUAN 4  69 

Order  affi/rmed,  costs  to  be  paid  out  of  the  estate:  October  5,   1875. 

(63  N.  r,  41.) 

See  dedeion  of  May  30,  1876. 

GiNNA  «.  Second  Avenue  R.  R  Co 8         494 

Affirmed:  November  28,  1876. 

Glacius  «.  Black 4  91 

Beversed,  new  trial  ordered :  December  22,  1876. 

Gloyer  «.  Thomas , 2         158 

Beversed,  and  new  trial  granted :  December  21,  1875.    (63  iV.  Y.,  642.) 

Godfrey  v.  Moser 3         218 

Appeal  dismissed :  February  8,  1876.  (64  N.  7!,  633.)  Order  granting 
new  trial  affirmed,  andjudgmerU  absolute  for  defendant  an  stipulation : 
Ma/y  23,  1876.  Motion  for  reargument  denied,  without  costs  :  Septem- 
ber 19,  1876. 

Gk>DFREY  V.  People 5         369 

Judgment  reversed,    and   new   trial  granted:   November   23,    1875. 
(68  N  r.,  207.) 

GoELET  V,  McManus 1         306 

Order  affirmed  on  opinion  of  Davis,  P.  J.,  in  court  below :  November 
24,  1874.    (59  N.  F.,  634.) 

GtoLDENBURG  «.    HOFFMAN  AND  OTHERS 7  824 

Order  affirmed,  and  judgment  absolute  for  defendamJt  on  stipiUcttion,  with 
cosU :  AprU  17,  1877. 

GosMAN  V.  Grugbr 7  60 

Affirmed :  March  20,  1877. 

GouRLBY  V.  Campbell 6        218 

Judgment  reversed :  judgment  for  defendant,  costs  to  be  paid  out  of  fund: 
May  23,  1876. 

(JotTRLBY  V,  Campbell 6         218 

BanviJttiibur  to  be  corrected,  by  making  the  judgm/ent  without  costs  to  either 
party  as  against  the  other  :  S^tember  26,  1876. 

Gray  9.  Green 4  77 

Appeal  dismissed :  June  6,  1876. 
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Green  v.  Eldbxd 4         276 

Affirmed :  AprU  26,  1876. 

Gbbkn  v.  Green 7        482 

Affirmed :  May  22,  1877. 

Greene  v.  DbaIi 4         708 

Order  of  Oeneral  Term  reversed,  arid  that  of  Special  Term  modifled  eo  a$ 
to  divide  the  surplus  money  equaXLy  between  ths  two  mortgagees,  costs  of 
appellants  at  General  Term  and  in  this  cohort  to  be  first  paid  out  of 
fund,  Bespondents  to  recover  no  oasts :  Fiiynw/ry  15,  1876.  (64  N, 
Z,  220.) 

Greene  v.  Mayor 1  24 

J'udgmerU    reversed,    and    new    trial   granted:     March    30,    1876. 
(60  iV.  r.,  308.) 

Green  v.  Thomab 4        809 

Affirmed  on  opinion  of  court  below :  January  16,  1877. 

Green  Point  Sugar  Co.  v.  Whiting 7  44 

Affirmed:  Apra  17,  1S77. 

GRIBR80N  «.  Mason 1         118 

Judgment  affirmed:  AprU  13,  1875.    (60  iT.  T.,  894) 

Grocers'  Bank  of  New  York  v.  Pbnfibld 7         279 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  plaintiff 
on  stipulation :  May  22,  1877. 

Guardian  MuT.  Life  In&  Co.  «.  Eashow 3         616 

Order  of  Oeneral  Term  reversed,  and  judgment  on  report  of  referee 
affirmed,  with  costs:  September  19,  1876. 

Hacklet  V,  Draper. 2         528 

Judgment  affirmed:  Ifbbruary  9,  1875.    (60  iV.  T.,  88.) 

Hallock  «.  DoHiNT 7  62 

Order  granting  new  trial  reversed  and  judgment  of  nonsuit  affirmed: 
April  10,  1877. 

Hammbtt  V,  Barnard 1         198 

Judgment  affirmed :  Moff  25,  1S76.    (62  JV.   Z,  616.) 

Harrington  9.  Mayor 10         248 

Affirmed:  June  12,  1877. 

Harris  9.  Equitable  Life  Ass.  Society 3         724 

Order  affirmed  and  judgmeni  absolute  for  defendant  on  stipuiation : 
Fdn-uary  15,  1876.    (64  N,  Y„  196.) 

"HAitnTg  «.  People 4  1 

Affirmed :  FOyruary  8,  1876.    (64  JV.  T,  148.) 

Habtnett  v.  Wandall a         662 

Judgment  reversed  and  decree  of  surrogate  affirmed,  with  costs :  April  18, 
1875.     (60  iT.  Z,  347.) 

Habcall  v.  Life  Association  of  America 5         161 

Affirrned  on  opinion  of  court  below :  April  25,  1876. 
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Hauck  v.  Craighead 8         257 

Order  of  Omi&ral  Term  granting  new  trial  reversed,  and  judgment  ofdr- 
ouU  afflrmed :  December  5,  1876. 

Hatcboft  f>.  Lake  Shore  and  M.  8.  R  R  Go 2    489 

Jffirmed,  Februa/ry  16,  1876.    (64  N.  Z,  686.) 

Hats  V.  Miller 6         820 

Afflnned  :  June  12, 1877. 

Hebrmanb  v.  Ellsworth   , • 3         473 

Afflrmed :  Februa/ry  8,  1876.    (64  JV.  T ,  15C .) 

Hebrmaks  V.  Robertson 8         467 

Affirmed :  Ma/reh  21,  1876.    (64  JV.  T.,  332.) 

Heinbman  v.  Heard 2         324 

Judgment  reversed  and    new   trial    ordered:    Septeinber  21,    1875. 
(62  N.  r.,  448.) 

Helms  9.  CkK)DwiLL 2         410 

Order  of  General  Term  reversed  a/nd  judgment  of  Special  Term  afflnned  : 
March  21, 1876.    (64  JV.  F.,  642.) 

Hembnwat  «.  Wilson 1         721 

Judgment  affirmsd :  November  24,  1874.    (59  if.  Z,  633.) 

Hbtzel  v.  Barber 6         534 

Affirmance  of  so  much  of  judgment  as  is  appealedfrom  by  pUUnMff,  amd 
reversal  of  so  much  as  is  appealed  from  by  dtfendant,  and  ordering 
judgment  for  the  defendant  for  the  whole  premises,  witli  costs :  March 
20,  1877. 

Hewlett  tj.  Wood 1         478 

Hewlett  c.  Wood 8         736 

Appeals  dismissed,  wOhaut  costs :  May  25,  1875.     (62  If.  F.,  475.) 

HiGGiNS  «.  Newtown  AND  Flushing  R  R  Co 8         611 

Affirmed  :  April  18,  1876. 

HiGGiNS  V,  People 1         307 

Judgment  affirmed :  SeptemVer  29,  1874.    (58  N.  T.,  377.) 

HUiDEIiBRAND  V.  PEOPLE 1  19 

Judgment  affirmed :  April  28, 1874.    (56  iV.  F.,  394) 

Hilton  v.  Bender 2  1 

Beversed  and  new  vrial  ordered :  Ma/reh  20,  1877. 

Hintermister  v.  FiBflT  National  Bank 3         845 

Order  of  General  Term  and.jtidgment  of  Special  Term  reversed  amd  new 
trial  granted,  costs  to  abide  event,  unless  piainUff  stipulates  to  reduce 
recovery  to  $160  for  penalty,  and  in  case  he  so  stipulates  judgment 
affirmed  for  that  amount  without  costs  to  either  party  in  this  court : 
Fhbruary  15, 1876.    (64  If.  T.,  212.) 

Hoffman  v.  Union  Ferry  Co 4         274 

Affirmed :  Fsbruary  13,  1877. 
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holdsn  o.  burnhaic 2  ^78 

JudgmMt  affirmed :  Ninmber  9,  1875.    (68  N.  T,  74.) 

HoiiiiOWAT  V,  Stephens 1         806 

Appeal  dimissed :  Septtmber  29,  1874.    (58  J\^  T.,  670.) 

HoLMBS  0.  Pettbnoill 1         816 

Judgment  affirmed :  April  30,  1875.    (60  N,  Z.,  646.) 

UOLTOKE  9.  AdAXS 1  238 

AppecA  dimiued:  December  8,  1874    (59  N.  T.,  284) 

HoMB  Ins.  Co.  ©.  Watson 1         643 

Judgment  reveraed  and  judgment  ordered  for  plairUiff  on  bond,  with  costs. 

Motion  for  reargument  denied :  December  22,  1874    (59  If.  T.,  890.) 

Motion  for  reargument  domed,  tdth  costs :  Janu^vry  26,  1876. 

HoppocK  «.  Tucker 1         182 

Judgment  affirmed  :  December  S,  1874    (59  K  Y.,  202.) 

HOTCHKIBS  «.  Platt 7  56 

Order  affirmed :  April  28,  1876. 

HowABD  V,  Moot 2         475 

Affirmed :  February  22,  1876.    (64  N.  Z,  262.) 

Howell  «.  Van  SiOKLm.    (Sw  6  JSt^n,  115.) 8         524 

Affirmed :  June  5, 1877. 

Same  «.  Sams  :  Order  affirmed :  June  5,  1877. 

Same  v.  Same  :  Appeal  dismissed :  June  5,  1877. 

Indianofolis,  Pebu,  Etc.,  R  R  Co.  «.  Tynq 2         311 

Judgment  affirmed :  January  18,  1876.    (63  IT.  F.,  653.) 
Motion  for  reargument  denied,  with  ten  dollars  costs :  March  28,  1876. 

iHeBBSOLL  «.  N.  Y.  0.  AND  H.  R  R  R.  Co. 4         277 

Affirm^ :  AprU  25,  1876. 

Inkbb  «.  PuitCELL 1         818 

Order  affirmed  :  September  29,  1874    (58  N.  71,  388.) 

Jaoobowsky  «.  People 6         524 

Affirm^  on  opinion  c?/" Daniels,  J,  in  court  below :  AprU  8,  1876. 
(64  If,  Z,  659.) 

Jambs  v.  Hamiltok 2         680 

Judgment  affirmed  :  Ifovomber  9,  1875.    (63  H,  T.,  616.) 

Jbnks  v.  Brown 4         128 

Order  affirmed  and  judgment  absolute  for  plaintiff  on  sUpulaUon,  with 
costs:  Maym,  1876. 

Johnson  v.  First  National  Bank  op  Hobokbn 6         124 

Affirmed  on  opinion  (t/* Daniels,  J.,  in  court  below :  January  20,  1877. 

JoNBS  «.  Smith 3         851 

Benersed,  new  trial  ordered :  February  8,  1876.    (64  N.  Z,  180.) 
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Eellam  v.  McEinstrt  and  others 6         881 

Affirmed :  Apnl  10,  1877. 

Kendall  v.  Brill 4         d64 

Affirmed :  February  27,  1876.    (64  N.  F.,  638.) 

Kent  «.  Kent 1         529 

Judgment    reverted    and   new    trud    ordered:    September  21,    1875. 
(62  N.  r.,  660.) 

Kerrigan  v.  Force 9         185 

Order  affirm^ :  Febma/ry  6,  1877. 

Kiersted  and  others  «.  Orange  and  Alexandria  R.  R  Co.  and 

OTHERS 1         151 

See  opinion  of  Andrews,  J,,  in  this  case,  of  April  17,  1877. 

KiLBURN  V.  Partridge 4         621 

Affi/rmed:  June  6,  1876. 

Killer  «.  Burlington  and  Mo.  River  R.  R.  Co 11 

Order  affirmed :  June  19,  1877. 

King  v.  Galvin 4         258 

Appeal  dismissed,  with  costs :  June  1,  1875.    (62  N.  Z,  238.) 

King  tj.  N.  Y.  C.  and  H.  R.  R.  R.  Co 4         769 

Reversed  and  new  trial  ordered :  May  23,  1876. 

King  v.  Sarria 7         167 

Affirmed:  March  20,  1877. 

Kingston  Bank  «.  Eltinge 5         653 

Affinned:  May  23,  1876. 

Kip  «.  N.  Y.  AND  Harlem  R.  R.  (>) 6  24 

Affirmed :  Nommbefr  14,  1876. 

KiRKLAND  «.  DiNSMOHB 2  46 

Judgment    reversed,     and    new     trial    granted:     May    25,    1875. 
(62  K  T.,  171.) 

Kline  «.  Queens  Ins.  Co 7         267 

Affirm^:  April  10,  1877. 

Krom  c.  Levy 1         171 

Appeal  dismissed,  without  costs :  February  16,  1875.    (60  N.  T.,  126.) 

Kyle  tj.  Kyle 8         458 

Affirmed  as  to  dower,  and  reversed  as  to  claim  of  executors,  and  proceed- 
ings remitted  for  rehearing  on  latter  claim  by  surrogate,  costs  to  abide 
his  order :  December  5,  1876. 

Lancey  «.  Clark 3         576 

Affirmed :  Fel/rwvry  15,  1876.    (64  N.  T.,  209.) 

Lathqof  c.  Bramhall 8         394 

Affi/rmed,  March  21,  1876.    (64  ^  F.,  865.) 

Lathrop  «.  DuNLOP 4         218 

Judgment  affinned :  October  5,  1875.    (63  N.  T. .  610.) 
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Lawrence,  Exb.,  d,  Lindbat 7         641 

Judffment  of  Suprwne  Court  and  decree  of  surrogate  reverted,  and  pro- 

eeedinga  remitted  for  a  rehsaring  by  surrogate,  casts  of  this  court  to  be 

paid  out  ofestaU  :  January  16,  1877. 

Lawton  «.  Green 5         157 

Judgment  modified  by  dadueting  the  amount  a/iBwrded  the  respondent  fbr 
costs  and  esipenses  of  the  rtferenee,  and  limiting  the  aUovoance  to  $750 
as  and  for  the  damages,  by  reason  of  the  ii^unction,  without  costs  to 
either  party  in  this  court:  March  21,  1876.    (64  N.  T.,  826.) 

Lenahan  v.  People 8         164 

Judgment  affirmed  on  opinion  qf  Daniels,  J.,  in  court  below :  June  1, 
1876.    (62Jf.  r,  628.) 

Lenten  v.  Gunthbr 4         142 

Affirmed :  Fdyrua/ry  15,  1876.    (64  i^  T,  634) 

Leslie  «.  Knickerbocker  Life  Ins.  Qo 2         616 

JudgmonJt  cffirm^ :  October  5,  1876.    (63  if.  Z,  27.) 

LiDDELL  «.  Paton 7  195 

Appeal  dismissed  :  November  28,  1876. 

LiNi>BAT  «.  People 6         104 

Judgment  c^ffirmed :  November  9,  1876.    (63  N,  T.,  148.) 

Livingston  «.  Murrat 4         619 

Modifiedsoas  to  authorise  theappeUant  at  anytime  to  apply  to  the  Supreme 
Court  to  have  the  fund  delivered  to  her,  upon  her  giving  security  as  men- 
tioned in  the  opinion,  and  judgment  as  thus  modified  affirmed,  and  the 
costs  qf  both  parties  in  this  court  must  be  paid  out  of  (he  fund :  Febru- 
ary 20,  1877. 

Luce  «.  DuNHAH 7         202 

Reversed  as  to  Sarah  Luce,  and  decree  qf  surrogate  modified,  by  award- 
ing to  her  one-fourth  of  the  residuary  estate,  free  from  all  claims  of  the 
widow,  coste  of  both  parties  in  this  eourt  to  be  paid  from  shanre  of  resi- 
duary estate  going  to  appellant :  March  20,  1877. 

Ludlow  «.  Dole .* 1         716 

Judgment  affirmed:  May  26,  1876.    (62  JV.  Z,  617.) 

LuBK  V.  Campbell 8         607 

Judgment  affirmed :  November  9,  1876.    (68  JV;  J!,  619.) 

Lutes  o.  Brigob 5  67 

Beversed  and  new  trial  granted,  March  21,  1876.    (64  N  Y.,  404.) 

Mahbr  «.  HiBERNiA  Ins.  Co.  OF  Ohio 6         853 

Affirmed  :  November  14,  1876. 

Mahonet  «.  People 8         202 

Judgment  affirmed :  January  26,  1876.    (69  N  T,  659.) 

Malonb  v.  Hathaway 8         663 

Beversed,  new  trial  granted :  January  18,  1876.    LUiN.  T,  6.) 
Hun — Vol.  X.        iii 
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Manufagturebs'  National  Bank  v.  Ck>x 3         572 

Judgment  affirmed :  February  2,  1875.    (59  If.  T,  659.) 

March  v.  First  Nat.  Bank  of  Mobile 4         466 

Affirmed,  with  eosU :  Ma/reh  21,  1876.    (64  If.  T.,  645.) 

Marcus  «.  Br.  Louis  Mifr.  Life  Ins.  Co 7  5 

Sev&rsed,  new  trial  ordered :  Februan^  13,  1877. 

Market  tt.  Brewster \ 10  16 

Order  granting  new  trial  affirmed  and  judgment  aheotutefar  plaintiff  an 
eUpuiUUion,  on  opinion  of  court  behw :  June  19,  1877. 

Marks«.King 1         485 

Affirmed :  Febnuvry  8,  1876.    (64  N.  Z,  628.) 

Marsden  v.  Cornell 2         449 

Judgment  affirmed:  June  1,  1875.    (62  N.  T,  215.) 

Marsh  v.  City  of  Brooklyn 2         142 

Judgment  rewreed    and    new   trial    granted:    Decemiber   15,    1874. 
(59  If.  T.,  280.) 

Marsh  v.  Dodge 4         278 

Sev&reed,  new  trial  gramied :  September  19, 1876.    Motion  for  rea/rgument 
defied :  December  22, 1876. 

Marsh  v.  Town  of  Little  Valley 1         554 

Affirmed:  Februa/ry  1,  1876.    (64  JV.  Z,  112.) 

Marston  «.  Sweet 4         153 

Bewreed  amd  new  trial  ordered  :  May  23,  1876. 

Martin  v.  Windsor  Hotel  Co 10        804 

Appeal  dimmeed :  June  5,  1877. 

MARTHnS  V.  LOWBNSTEIN 6  225 

Appeal  diamisaed:  Febntary  13,  1877. 

Mason  «.  Partridge 4         621 

Affirmed:  June  6,  1876. 

Massoth,  Adhrx.,  v.  Del.  and  Hudson  Canal  Co 6         814 

Afflrm;bd:  April  4, 1876.,  (64  If.  Y.,  524.) 

Maximillian  v.  Mayor 2         268 

Judgment  affirmed :  Ma/y  25,  1875.    (62  N.  T.,  160.) 

Mayer  v.  Freidman 7         218 

Affirmed  on  opinion  qf  court  below :  March  27,  1877. 

Mayer  o.  Mayor 4        673 

Judgment  affirmed:  December  21, 1875.    (68  If.  T.,  455.) 

Mayor  v.  Genet 4        487 

Order  affirmed:  December  21,  1875.    (63  If.  T,  646.) 

Matter  of  Agnew 4         485 

Order  affirmed:  December  14, 1875.    (68  If.  F.,  685.) 
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Mattkr  OF  Anderson 2         877 

Order  of  General  Term  affirmed,  in  as  far  cts  it  recersee  order  of  Special 

Term,  and  modified  by  ordering  a  rehearing  ai  Special  Term :  April 

20.  1875.    (60  N.  Z,  457.) 

Mattbb  of  Bradt 8         487 

Affirm^:  4prtflO,  1877. 

Mattbb  of  Bubkb 2         281 

Order  cf  General  Term  modified  by  remanding  proceedings  for  retrial  ai 
Special  Term,  costs  to  abide  event:  June  I,  1875.    (62  N.  T.,  224.) 

Matter  of  City  of  Bbookltn  «.  Lott 2         628 

Ordffr  affirmed:  April  18,  1875.    (60  N.  T„  898.) 

Matter  of  Ck>NWAT 4  48 

Order  of  General  Term  modified  eaasto  send  ease  back  to  Special  Term 

for  rehearing,  and  as  thus  modified,  affirmed  without  costs:  September 

21,1875.    (62  if.  r.,504.) 

Matter  of  Dbanbtillb  Obmetert  Association 5         482 

Order  of  General  Term  reversed  and  appUeation  denied:  September  14, 

1876. 

Mattbr  of  Department  of  Public  Parks 2         874 

Order  of  General  Term  affirmed,  wUh  costs:  April  6,  1876.    (60 if.  Z, 

819.) 

Matter  of  Gardner 6  67 

Order  affirmed:  December  19, 1876.  Assessment  reduced  to  $8,000,  ons- 
haff  the  assessed  talue  cf  the  premises,  and  interest  from  the  date  of  this 
order,  and  as  reduced  affi/rmed  without  costs  to  eUher  party  as  against  the 
other:  Jfoj^ 22,  1877. 

Matter  of  Hudson  Avenue 2        680 

Appeal  dismissed:  April  27,  1875.    (62  N,  Y.,  611.) 

Matter  OF  Inoraham 4        496 

Order  affirmed :  June  22,  1876.    (64  if  T.,  310.) 

Motion  to  amend  remittitur  so  as  to  allow  the  court  below  to  reopen  the  case 

granted :  Ibbruary  26,  1876.    (64  if  Y.,  310.) 

Matter  of  Kelly 8         636 

Judgment  affirmed :  May  25, 1875.    (62  if  Z,  198;  see^N.Y,  695.) 

Matter  of  Keteltas 2         221 

Order  of  General  Term  modified  by  remanding  proceedings  for  retrial  at 
Special  Term :  June  1,  1875.    (02  if  Z,  624.) 

Matter  of  Kiernan 3         628 

Order  cf  General  Term  reeersed  and  order  of  Special  Term  affirmed,  with 
costs :  September  21, 1876.    (62  if  Z,  457.) 

Matter  of  Kingsbredoe  Road .^ 4        599 

Order  affiirmed :  September  21, 1875.    (62  if  Z,  645.) 


Digitized  by 


Google 


XX 

Hun,  vol.       pa««. 

Matter  OF  Levy 4         501 

Order  afflrmed :  December  14,  1875.    (68  J\r.  7!,  687.) 

Matteb  of  Littlb 3         215 

Order  of  General  Term  reversed  and  order  of  Special  Term  ajlrmed, 
with  costs :  AprU  6,  1875.    (60  N,  Z,  348.) 

Matthews  t^.  Mbtberg 4  78 

Judgment  affirmed:  January  18,  1876.    (63  2f.  T.,  656.) 

Matter  of  N.  Y.  C.  and  H.  R.  R  R  Co.  v.  Metropolitan  Gab- 
Light  Co 5         901 

Order  affirmed :  December  7,  1875.    (68  If.  Ti,  326.) 

Matter  of  N.  Y.  C.  and  H.  R.  R  R.  Co.  v,  Cunningham 5         105 

Appeal  dismissed :  January  95,  1876.    (64  J\r.  T.,  60.) 

Matter  OF  N.  Y.  Prot.  Episcopal  Public  School 8         457 

Affirmed  on  opinion  (7/Folger,  J.,  in  In  re  Zdboromld :  J(muary  16, 

1877. 

Matter  OF  Peugnet 5         484 

Order  affirmed :  December  5,  1876. 

Matter  of  Peugnet 5         434 

Motion  for  reargument  denied,  with  ten  doRa/rs  costs  :  Manrch  20,  1877. 

Matter  OF  Peugnet 5         434 

Motion  to  correct  remittitur  denied,  unthotU  costs :  June  22,  1877. 

Matter  of  Phillips 2         212 

Order  of  General  Term  reversed,  and  order  of  Special  Term  affirmed, 
with  costs:  February  2,  1876.    (60  Jf.  T.,  16.) 

Matter  of  Prospect  Park  v.  Coney  Island  IIailroad  Company 
to  acquire  title  to  lands  in  Kings  county  of  William 

moynahan  and  others 8  80 

Orders  affirmed,  with  costs,  one  appeal  only :  Jfovember  21,  1876. 

Matter  of  Rae 5        465 

Appeal  dismissed:  December  21,  1875.    (68  N.  T.,  645.) 

Matter  of  Roberts 10         258 

Order  of  General  Term  reversed,  and  appeal  to  that  court  dismissed  toith- 
out  costs:  May  22,  1877. 

Matter  of  St.  Joseph's  Asylum 10         113 

Order  affirmed.    Assessment  No.  2  to  draw  interest  only  from  the  date  of 

the  order  of  Special  Term,  without  costs,  in  the  Gou/rt  of  Appeals  to 

eUher  party  <m  agoMist  the  other  :  AprU  17,  1877. 

Matter  of  Voorhis 3         212 

Judgment  affirmed:  June  25,  1875.    (62  N.  K,  637.) 
Matter  OF  Williamson 8  66 

Judgment  affirmed :  May  25,  1875.    (62  N.  Y.,  618.) 

McDonald  v.  The  Mayor,  etc 1         719 

Affirmed:  December  22,  1876. 
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McDoimsLL  V,  Bausndahl 4        265 

Affirmed:  FUyruary  22,  1876.    (64  K  T.,  638.) 

McQrath  «.  N.  V.  C.  AND  H.  R  R.  R.  Co 1         487 

JudgmerU  rmened,  and  n&w  trial  ordered:  January  19,  1875.    Motion 
far  rearffument  denied:  February  9,  1875.    (59-3^  7],  468.) 

McLean  «.  Fabbman 9         246 

Affirmed:  June  6,  1877. 

McLkak  «.  McLbak 3         395 

Judgment  affirmed:  June  8,  1875.    (62  N,  F.,  627.) 

Meads  9.  Westchester  Fire  Ins.  Go 3         608 

Order  affirmed,  and  judgment  abeolute  for  dtfendant  on  stipulation : 
March  21,  1876.    (64  JV.  F.,  453.) 

Meneelt  «.  Mbneelt    1         867 

Order  affirmed,  and  judgment  abeoikUe  ordered  for  dtfenda^,  with  easts: 
Beptemb&r  21,  1875.    (62  N.  T„  427.) 

MERCHANT8'  BaNK  OF  CANADA  «.  HOLLAND 4     420 

Affirmed  on  opinion  of  referee  and  General  Term:  June  20,  1876. 

Merchants'  Bank  of  Canada  «.  Union  R.  R.  and  Tran&  Co 8         249 

Affirmed,  AprU  24,  1877. 

Merchants'  National  Bank  «.  Board  of  Sufertisors 3         156 

Judgment  affirmed:  June  15,  1875.    (62  N.  F.,  629.) 

Millard  «.  Mullen 5         572 

Modified  by  adding  the  $322.50  which  was  deducted  from  Beffs  claims, 

and,  as  modified,  affifrmed,  without  costs  to  either  party  as  against  the 

o&ier  in  this  court :  February  6,  1877. 

Miller  «.  Barber 4         802 

Affirmed  September  19,  1876. 

Miller  «.  Brenham 7        330 

Affirmed  January  16,  1877. 

Miller  v.  Coatbs 2     '    156 

Judgment  of  Oenerai  Term  reversed,  and  order  of  Special  Term  affirmed, 
with  costs  in  Supreme  Court  and  Court  of  Appeals  :  AprU  18,  1876. 

Miller  «.  Irish 3         352 

Judgment  affirmed :  January  18,  1876.    (63  If,  T,  652.) 

Miluman  t>.  N.  Y.  C.  AND  H.  R.  R.  R.  Co. 4         409 

Affirmed :  June  18,  1876. 

Mitchell,  Adicr.,  v.  N.  Y.  C.  and  H.  R.  R  R.  Co 2         585 

Affirmed:  AprU 4,  1876.    (64  JV.  F.  655.) 

MooRBsv.  Lunt 1         650 

Judgment  affirmed :  AprU  27,  1875.    (60  iV.  F.,  649.) 

MoRAN  e.  Darrin 1         490 

Judgment  affirmed :  March  23,  1875.    (60  J!r.  F,  637.) 
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MoRRisoK«.  N.  Y.  C.  andH.  R  R.  R.  Co 4         424 

Judgment  affirmed :  December  21,  1875.    (63  N,  T.,  643.) 

Morse  v.  Purvis 2         642 

AJS^nMd :  Janua/ry  16,  1877. 
MoRss  V.  Gleason 2  81 

Affiimed:  February  16,  1876.    (64  N.  T.,  64.) 

Morton  t^.  Weir 6         177 

Affirmed :  June  22,  1877. 

MoTT  V.  MoTT 8         474 

Modified  by  releaeing  appellant  Caswtt  from  the  purchase  of  lots  Q,  7,  8 
and  9,  amd  eompeUing  Mm  to  complete  the  purchase  of  lots  4,  6, 10,  11, 
12  and  18,  and  releasing  appellant  Higginsfrom  Ms  purchase  of  lots  19, 
20,  21,  22,  86,  86,  87,  86  and  89,  and  campeOing  Mm  to  complete  (Jie 
purchase  of  lots  ^  and  49,  aTid,  as  modified,  affirmed,  without  costs  to 
either  party  as  against  the  other  in  this  court :  January  23,  1877. 

MowRY  f).  Sanborn 7         880 

Sef)ersed,  new  trial  ordered :  Janua/ry  16,  1877. 

MuLLALT  c.  Mator 8         661 

Judgment  qffirmed :  June  26,  1876.    (62  If.  T.,  686.) 

MuLLER  «.  Mayor 6         282 

Judgment  reversed   and  new   trial  grcmted:  December  7,  1876. 
(68  K  Z,  868.) 

MUNDORFF  «.  MUNDORFF 1  41 

Appeal  dismissed :  Ifovember  24, 1874    (69  N.  T.,  686.) 

MuRDocK  t^.  Ward 8  9 

Judgment  reversed  and  judgment  ordered  declaring  the  child  of  O.  F, 
Ward  eniiUed  to  the  fund  in  controt)ersy  to  the  exchuion  of  the  widow, 
costs  of  aU  pa/rUes  to  be  paid  out  of  the  fund :  November  28,  1876. 

Murphy  v.  People 4         102 

Judgment  affirmed:  January  18,  1876.    (68  K  T.,  690.) 

Murray  ©.  Church 1  49 

Judgment  c^ffirmed :  June  9, 1874.    (68  JV:  T,  621.) 

Nash  v.  Manufacturers  and  Traders'  Bank  of  Buffalo 6        668 

Beversed  and  new  trial  ordered:  February  18,  1877. 
Motion  for  reargument  denied,  with  ten  dollars  costs  :  June  22,  1877. 

Nelson  «.  Mayor • 6         190 

Judgment  reversed  and  new  trial  granted:  January  18,   1876. 
(68  iV;  7:,686.) 

Nicholas  «.  N.  Y.  C.  AND  H.  R  R.  R  Co 4         327 

Motion  to  dismiss  appeal  granted  on  payment  of  costs  of  appeal,  and  ten 
dollars  costs  of  motion :  October  6, 1876. 

N1CH01.80N  «.  Waful 6         656 

Order  granting  new  trial  reversed,  and  Judgment  on  report  of  rrferee 
cffirmod :  June  19, 1877. 
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NiGXBIAON  0.  WiLBON 1  615 

Judgment  rec&ned  cmd  n&w  trial  granted :  AprU  18,  1875. 
(60  If.  r.,  362.) 

NoBTON  0.  Mallokt 1         400 

Judgment  affirmed :  December  14,  1875.    (68  N.  F.,  484.) 

Obsblahdbs  0.  RofiswoG  (8pib88) 4         666 

Order  of  General  Term  retereed,  and  judgment  entered  on  report  of 
referee  affirmed:  December  14,  1876.    (68  N.  r.,  634.) 

OdBLL  «.  MONTBOfiB 6  166 

Judgment  of  General  Term  recereed  and  that  of  Special  Term  affirmed, 
without  eoits  to  either  party  in  thu  court :  February  20,  1877. 

OBaAK  V.  Stbwabt 1         411 

Judgment  reeened  and  new  trial  granted :  AprU  lo,  1876. 
(60  JT.  r.,418.) 

O'Rbillt  v.  QvAXDihS  MuT.  Inb.  Go 1         460 

Judgm^ent  reoereed  and  new  trial  granted:  Februt^ry  28, 1876. 
(60  if.   r.,  169.) 

OsBOBN  0.  Kbech 8         d38 

Affirmed:  H^bruaryZS,  1876.     (64^.  F.,  640.) 
Motion  for  reargument  denied,  wtth  ten  doUare  eoste :  April  4,  1876. 

Osgood  «.  Toole 1         167 

Judgment  affirmed  :  AprU  20,  1876.    (60  N,  T.,  476.) 

Painb  «.  McCabtht 1  78 

Motion  to  diamiss  appeal  granted,  with  eoete :  Janua/ry  19,  1876. 

PaTNB  9.  BUBNHAM 21  148 

Judgm/ent  reeereed  and  new  trial  granted :  May  26, 1876.  (62  N.  T.,  69.) 

Pabtbidoe  0.  Eaton 8         688 

Affirmed :  December  21,  1876.    (68  JV:  F.,  482.) 

*  Pattebson  «.  Pattbbson 1         828 

Judgment  modified,  and  a$  modified  affirmed :  January  26,  1876. 
(69  Jf.  T.,  674.) 

People  0.  Ohalhbbs 1         688 

Judgment  affirmed :  February  28,  1876.    (60  If.  T.,  154.) 

People  0.  Eyebs 8         716 

Order  affirmed  :  Nowmber  80,  1876.    (68  N,  T.,  626.) 

People  0.  Flanagan 6         187 

Affirmed:  May2»,  1876. 

People  v.  Hobton 6        616 

Motion  to  tKmiea  appeal  denied:  January  25,  1876.    (64  if.  F,  68.) 

People  «.  Hobton 6         616 

Order  granting  new  trial  affirmed,  and  judgment  abaol/utefor  dtfendant 
on  etipulation  :  AprU  11,  1876.    (64  If.  F.  610.) 
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Pboplb  «.  Howell 5         010 

AJUrmed,  on  opinion  ofL&AiaxKD,  J.,  in  court  heUno :  Mivreh  20,  1877. 

People  v.  N.  Y.  akd  Statkn  Island  Fbrrt  Co 7         105 

Modified  by  striking  out  aUotoancefor  extra  costs,  and  as  modified  ajfifrrMd, 
without  costs  to  eiUisr  pa/rty  :  January  16,  1877. 

People  «.  Smith 9 '       446 

Beversai  of  Supreme  Court  judgment  and  affirmance  of  Qeneral  Sessions  : 
Ma/reh  27,  1877. 

People  «.  Tweed 6         382 

Appeal  dimmssed  :  Ninember  16,  1875.   (68  N,  T.,  202;  see,  also,  68  K 

r.,  194.) 

People  bx  rel.  Academy  of  the  Sacred  Heart  o.  Commib- 

fiiONERtt  OF  Taxes 6         109 

'  Affirmed :  April  4,  1876.    (64  N,  T„  656.) 

People  ex  rel.  Atkinson  o.  Tompkins 6         299 

Order  of  General  Term  reversed,  and  order  of  Special  Term  affirmed: 
January  25,  1876.    (64  K  T„  53.) 

People  ex  rel.   Brooklyn   Park   Commissioners  v.  City  of 

Brooklyn 3         596 

Judgment  cffirmed,  vnth  costs :  AprU  6,  1875.    (60  K  T.,  642.) 

People  ex  rel.  Burroughs  o.  Brinckerhoff 7         668 

So  much  of  the  order  reversed  as  gives  costs  against  PoUer,  and  affirmed 
as  to  residue,  with  costs  against  Burroughs  only:  January  28,  1877. 

People  ex  rel.  Conway  v.  Supbryibors  of  LiyiNosTON 6         572 

Beversed,  and  judgment  for  plaintiffs  on  demurrer:  January  16,  1877. 

People  EX  REL.  CoRwm  9.  Walter 2  885 

MoUon  to  open  dtfault  granted  on  payment  of  ten  dollars  costs  of  remit- 
titur, and  ten  dollars  costs  of  motion :  AprU  25,  1876. 

People  ex  rbl.  Cobwin  «.  Walter 2  385^ 

People  EX  REL.  Hsfis  «.  Walter  ... , 2  385 

People  ex  rel.  Mentz  v.  Walter 2  385 

People  ex  rel.  Stockwell  v.  Walter 2         385 

Beversal  of  Judgment  removing  commissioners  from  office  and  setting  aside 

their  proceedings  and  the  appeal  fi'om  the  other  judgments  and  parts  of 

judgments  dismissed;  no  costs :  Febnuxry  13,  1877. 

Peoplb  ex  rbl.  Dbmarbst  v.  Fairchild 8         334 

Order  affirmed :  November  21,  1876. 

People  ex  rel.  Devlin  «.  Asten 4         461 

Order  affirmed  on  opinion  of  General  Term  :  AprU  11, 1876. 
(64JV:  r.,661.) 

People  ex  rel.  Donovan  v.   Connor. 6    250 

WrU  of  error  quashed,  unthout  costs :  AprU  4,  1876.    (64  N.  T.,  481 .) 
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Pkoflb  sx  BKL.  DoTLB  «.  Gbiosk  . . . 8  706 

Order  ajfirmedim  apiiium  of  court  bel(nfi :  June  1, 1875.    (62iir.  7'.,d24) 

PbOFLE  SX  BEL.  FbOST  «.   WiLSON S  487 

JudgmefU  rewned,  arid  new  trial  granted :  May  26,  1875. 
(62  JV.  r.,  186.) 

Pboflb  bx  bbl.  Gallatin  National  Bank  «.  Combs,  of  Taxes,    8         686 
Aprmed:  December  10,  1876. 

People  ex  bbl.  Qillies  v.  Sdvfbbn 6        804 

Afflfrmed:  Jamuvry  20,  1877. 

People  ex  bel.  Qbissleb  «.  Stuyvbsant 1         102 

Judgment  affirmed  :  September  22,  1874.    (58  K  F.,  828.) 

People  bx  bbl.  Hatch  and  othbbs  v.  Lake  Bhobe  and  M.  8.  K. 

RCJo 11  1 

Appealdimieaed:  June  19,  1877. 

People  EX  BEL.  Hbiseb  0.  Abtkn 6         228 

People  bx  bel.  Metbb  o.  Asten 6         228 

Affirmed:  FAruary  16,  1876.    (64  H.  F.,  684.) 

Peoplb  EX  BEL.  Howlbtt  V.  Matob  OP  Stbaguse 2         488 

Judgment  reverted  and  proceedings  and  assesement  of  commiseioners 
affirmed :  November  80,  1875.    (68  N,  F.,  291.) 

People  ex  bbl.  Jebicain  «.  Thaybb 4         798 

Order  affirmed:  Beeember  7,  1875.    (68  N,  F.,  848.) 

People  bx  bbl.  Eilmeb  v.  McDonald  (see  2  Hun,  70  and  601) 4         187 

Motion  for  reargument  denied  and  order  of  this  court  modijled  by  reoereing 
90  much  of  the  judgment  of  O/e  Supreme  Court  at  awards  costSy  and 
affirming  the  residue  of  the  judgment  without  costs  in  this  court  to 
either  party,  and  remittitur  amended  accordingly :  June  12,  1877. 

People  ex  bel.  Mann  «.  Mott 2         672 

Judgment  affirmed :  April  27,  1875.    (60  JV:  T.,  649.) 

Pboplb  ex  bel.  Millbb  «.  BoABD  OF  Police  Cohmissionbrs 6         229 

Order  of  Supreme  Court  and  of  Board  of  PoMce  Commissioners  reversed, 

oTid  proceedings  remitted  for  rehearing  by  the  board :  December  5, 

1876- 

Pboplb  bx  BEL.  Mott  V,  SiJPEBYZSOBS  OF  Gbebne  Co 5  650 

Judgment  modified  so  as  to  direct  Si  aUemative  mandamus  to  issue 

instead  of  a  peremptory  one :  AprU  11, 1876.    (64  Jf.  r.,600.) 
Order  modified  so  as  to  direcl  that  the  costs  heretofore  incurred  in  this  court 

and  in  the  court  below  be  sul^fect  to  the  direction  of  the  Supreme  Court 

upon  the  final  hearing  in  that  court :  April  28,  1876. 

People  bx  bel.  Mxtngbb  v,  Gbbow 7  89 

Order  cf  General  Term  reversed,  and  thai  of  Special  Term  affirmed : 
AprU  18,  1876. 

Hun —Vol.  X.  iv 
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Pbopub  ex  rbl.  N.  Y.  DispsirsART  o.  Qrben 6  11 

Order  of  General  Term  reverted,  judgment  of  Special  Term  affirmed, 
vM  eoeU :  Apra  4,  1876.    (64  iV:  Y.,  499.) 

PlEOPLB  EX  REL.  PACIFIC  M.  8.  8.  Co.  «.  GOICR&  OF  TAXES 1  148 

Judgment  affii-med :  September  23, 1874.    (58  N,  F.,  243;  M6  5  Hun,  300.) 

People  ex  rel.  Pacific  Mail  8.  8.  Go.  «.  Comr&  of  Taxes 5         300 

Affirmed :  AprU  4, 1876.    (64  N,  T,,  541 ;  m«  1  Hun,  143.) 

People  EX  eel.  8CHANCK  «.  Qreen 6  11 

Order  of  General  Term  refoereed,  judgment  of  Special  Term  affirmed, 
toith  eo^ :  April  4,  1876.    (64  N.  T.,  499.) 

People  ex  rel.  8temicler  v.  McGuire 3         269 

Judgment  affirmed :  April  6,  1875.    (60  N.  T„  640.) 

People  EX  REL.  8TBVENS  «.  Hatt 7  S9 

Order  of  Oeneral  Term  reoeraed,  and  that  of  Special  Term  affirmed : 
Apra  18,  1876. 

Peop^  ex  rel.  Tenth  Nat.  Bank  v.  Board  of  Apportionment  ...    8  11 

Affirmed:  FOn'uary  1,  1876.    (64  JV:  T.,  637.) 

People  ex  rel.  Tradesmen's  National  Bank  «.  Commissioners 

OF  Taxes 9         650 

Beoereed  and  new  trial  ordered :  March  30,  1877. 

People  ex  rel.  Trowbridge  o.  Commissioners  of  Taxes 4         595 

Judgment  affirmed:  June  15,  1875.    (63  N.  T.,  630.) 

People  ex  rel.  Tweed  v.  Liscomb 8         760 

Judgment  of  Supreme  Court  and  orders  of  Oyer  and  Terminer  revened 
and  prisoner  diecharged :  June  15, 1875.    (60  JV;  F.,  659.) 

People  ex  rbl.  Van  Tassel  «.  8nFERyisoRS  of  Colitmbia  County,    8         375 
Order  of  General  Term  retereed,  amd  order  of  Special  Term  affifrmed  : 
Nomnber  31,  1876. 

People  ex  rel.  Welch  v.  Nash  , 8         685 

Order  affirmed  :  September  31, 1875.    (63  K  T„  484) 

People  EX  REL.  WooLF  «.  Jacobs 6        438 

Affirmed:  ^i>rfl  18,  1876. 

People  ex  rel.  Toumans  «.  Supervisors  of  Delaware  Countt.  .    3         103 
Order  of  General  Term  reeereed,  amd  order  of  Special  Term  affirmed  : 
Apra  30,  1876.    (60  JV:  F.,  881.) 

Perkins  «.  Hatch 4         187 

Affirmed:  mbruary  15,  1876.    (64  N,  7.,  684.) 

Person  «.  Pardee 6         477 

Order  affirmed :  April  38, 1876. 
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Philip  v.  Gallant 1         688 

Judgment  modified  by  deducting  thertfrom  the  amount  of  the  Uens,  to  be 
aseertained  hy  court  below,  and,  as  eo  modified,  affirmed  without  eoets  to 
either  pa/rty  in  Court  of  Appeals :  June  8,  1875.     (62  JV;  T,,  256.) 

Phillips  «.  Whbelsr 2         608 

Order  affirmed :  October  3,  1876. 

Phcbnix  Warbhousino  Co.  «.  Badgeb 6         208 

Affirmed :  Noeember  14,  1»76. 

PicnsTT  «.  Thb  Pboplb 8  88 

Affirmed:  December  2&,  1876. 

Pitman  «.  Mayob 3         870 

Judgment  affirmed :  June  25,  1875.    (62  N.  ¥.,  637.) 

Place  «.  Ghbsbbbough 4         077 

Order  affirmed:  November  30,  1875.    (63  K  ¥.,  315.) 

P00R«.60WEN 1  122 

Judgment  a^ffirmed :  February  23,  1875.    (60  K  T. ,  626.) 

POflT  «.  DOBEMUS 521 

Judgment  €f  Qeneral  Term  modsfled  by  reducing  Judgment  to  $191.75, 
and  interest  thereon  from  August  11, 1873,  with  costs  to  the  appellant 
in  this  proceeding,  and  as  so  modified  affirmed,  with  costs :  AprU  20, 
1875.    (60  K  r.,  371.) 

Powell  «.  People 6         169 

Judgment  affirmed  :  November  9,  1875.    (68  ^.  T.,  88.) 

PowEBS  V.  Gboss n         984 

Affirmed :  June  13,  1876. 

Price  «.  Ebybs 1         177 

Judgment  reversed  and  new  trial  ordered :  September  21,  1875. 
(62  2f.  T„  378.) 

MMm  for  reargument  denied,  with  ten  dollars  costs :  December  7,  1875. 

Pboutt  «.  Lake  Shore  and  Mich.  Sou.  R  R.  Co 6         246 

Appeal  dismissed :  JPbbruary  25,  1876.    (64  K  ¥.,  641.) 

Pbovobt  V,  Pbovost 7  81 

Affirmed  without  costs  to  either  party  in  Court  of  Appeals :  June  12, 1877. 

QuAOKENBOss  V,  Sagbb 2  157 

Order  granting  new  trial  affirmed,  and  Judgment  absolute  ordered  for 
defendants  on  stipulation,  with  costs :  June  22, 1875.    (62  N,  Y.,  844.) 

Rapleb  «.  Abnot 4         428 

Affirmed:  At^  17,  1877. 

Rbadv.Dbckbb 5         646 

Affirmed:  November  14,  1876. 
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Rbal  Estate  Tbust  Co.  «.  Kbboh 7         268 

JudgmoTU  modified  hy  inserting  a  provision  dedaring  that  the  defendant 

was  not  Hablefor  any  deficiency ,  and  as  eo  modifi/ed  affirmed,  without 

eosta  to  either  party :  April,  10, 1877. 

Rbctob,  bto.,  of  Chukch  of  Rbdemftion  V,  Rbotor,  bto.,  of 
Gbacb  Chubch 6         166 

Modified  aoaeto  eortform  to  opinion,  without  eoets  in  this  court  to  eiiher 
poflrty ;  judgment  to  be  settled  by  Folobr,  J.^  on  notice:  March  20, 
1877. 

Rbbdeb  «.  8aybb 6  56 

Affirmed:  June  19,  1877. 

Remington  v.  Paucbb 1         619 

Judgment  reverted  and  new  trial  granted:  April  SO,  1875. 
(62  JV;  r.,  81.) 

Rice  v.  Manlbt 2         492 

Order  of  Oeneral  Term  reversedy  and  judgment  on  report  of  rtferee : 
April  25,  1876. 

RiGHABDS «.  Wellington 5         181 

Bcwraed  and  new  trial  ordered :  June  6, 1876. 

Rider  «.  Stbtbeb 2         115 

Judgment  affirmed :  November  9 ,  1S7S.    Motion  far  reargument  denied: 
December  21,  1875.    (63  If,  F.,  136.) 

RiBLBT  V.  Indianapolis,  B.  and  W.  R  R  Co 1         202 

Judgment  of  Oeneral  Term  reversed  and  judgment  on  teport  of  referee 
affirmed,  with  costs :  June  8, 1875.*    (62  N.  T.,  240.) 

Robebtbon  v.  Hillhan 8         244 

Judgment  affirmed:  September  21,  1875.    (62  JV.  F.,  644.) 

Robinson  v.  Bbisbanb 7         180 

Appeal  dismissed  on  opinion  of  court  below :  December  12,  1876. 

Robinson  «.  Chittbnden 7         188 

Beversed,  new  trial  ordered :  May  22,  1877. 

Roebling  «.  Duncan 8        503 

Order  affirmed :  November  28,  1876. 

ROLLWAGEN  V.    ROLLWAGEN 8  121 

Judgment  affirmed:  Jamtary  18,  1876.    (68  N.  F.,  504.) 

Roosevelt  v,  RoosEYsiiT 6  81 

Affirmed,  costs  of  both  parties  to  be  paid  out  of  the  estate :  March  28, 1876. 
(64  JV;  F.,661.) 

ROSENBAOK  «.   MANTTFAOTUBEBS  AND  BUILDEBS'  BaNK 10  148 

Order  affirmed :  AprU  17, 1877. 

Robs  «.  Roberts 2  90 

Judgment  affirmed:  January  18, 1876.    (68  N  F,  652.) 
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RoiTKDB  «.  Delaware,  L.  and  W.  R  R  Co 8         809 

Affirmed:  tkiyniary  8,  1876.     (64  if.  Z,  128.) 

Rowland  «.  Hbgbman 1         491 

Judgment  affirmed:  Beeember  8, 1874.    (69  N,  T.,  643.) 

RuGOLBS  «.  Chapman 1         824 

Judffmeni  cffirmed :  December  1,  1874.    (69  N.  T.,  168.) 

Rtan  0.  Wavlb ; 4         804 

Appeal  dimiseed :  October  H,  1875.    (68  N.  T. ,  57.) 

RuTHBBrORD  V.   HOLMES 5  817 

Order  affirmed  and  judgment  abtokOe  for  plainiiff  on  eUpviiaUony  with 
costs :  June  18,  1876. 

Sanfobd  «.  Sanfobd 2  94 

Order  affirmed,  and  judgment  absolute  ordered  for  dtfendarU,  teith  costs : 
September  21, 1875.    (62  If.  T. ,  553.) 

fiAinsB  0.  N.  Y.  C.  AND  H.  R  R  R  Co 6         446 

Affirmed:  April  18, 1876. 

SaWTBS  «.  PABTRmGE 4         621 

Affirmed:  June  6,  1876. 

SCHANCK  9.  MaTOB 10  124 

Affirmed :  April  27, 1877. 

8cHDi;rz  «.  C&anb 6         286 

Affirmed:  April  11,  1876.    (64  if.  T„  659.) 

SooFDSLD  0.  MoGbboob 2         679 

Judgment  affirmed :  December  14, 1875.    (63  if.  F.,  638.) 

Shadeb  «.  Railway  Pass.  Assubancb  Co. 3         424 

Order  affirmed,  judgment  absolute  for  defendant  on  sliptUation,  toith  costs  : 
June  20,  1876. 

Shaft  «.  Ph(enix  Mirr.  Life  Ins.  Co 8         682 

Reversed,  without  costs,  the  cause  being  removed  to  the  Circuit  Court  of  the 

United  Blates,  amd  the  court  below  having  no  jurisdiction :  December  19, 

1876. 

Shaft  «.  Phcbndc  Mutual  Lifb  Insubancb  Co 8        682 

Motion  granted  and  remittitur  amended  so  as  to  give  defendants  costs  of 
the  appeal:  January  80,  1877. 

Shaw  c.  Pboflb 8        272 

Judgment  affirmed :  October  b,  1S75,    (68  JV.  F.,  36.) 

Shefhebd  «.  Shbfhbbd.  1         240 

Order  affirmed:  June  19, 1874.    (58  if  F,  644.) 

Shebidan  v.  The  Mayor,  etc 8         424 

Reversed,  new  trial  ordered:  December  22,  1876. 

Shebwood  v.  Mercantile  Mut.  Inb.  Co 5         115 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  plaintiff  on 
stipnlaHon,  with  costs:  May  80, 1876. 
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Shufflin  «.  People 4  16 

Judgment  affirmed :  June  1,  1875.    (62  2{.  T.,  229.) 

SiMBON  V.  Battbrlee 6         805 

Affirmed:  Apnl  11,  1876.    (64  JV.  T.,  657.) 

Sisters  of  Charity  of  St.  Vincent  db  Paul  v.  Kelly 7         290 

Judgment  reversed  and  decree  of  mrrogate  affirmed :  December  5,  1876. 

Sisters  of  Charity  of  St.  Vincent  db  Paul  v.  Kelly 7         290 

Motion  denied.     When  coits  are  given  it  means  costs  of  this  court  to  the 
succestful  party  as  against  the  unsuccessful  party :  February  13, 1877. 

Slattbry  f).  Pboplb 1         311 

Judgment  affirmed :  September  22, 1874.     (58  N.  T.,  354.) 

Slawson  0.  Albany  Railway 1         438 

Judgment  affirmed :  February  9,  1876.    (60  iV:  F.,  606.) 

Slinoerland  v.  Bbnnbtt 4         277 

Beversed  and  new  trkU  ordered,  unless  plaintiff  stipulates  to  deduct  from 
the  recovery  the  sum  of  ninety -three  dollars  and  thirty-six  cents,  and  \f  he 
so  sUpulaies,  the  judgment  as  so  modified  affirmed^  without  costs  to  either 
party  in  Court  of  Appeals :  April  18,  1876. 

Sloane  v.  Elmer 1         810 

Reversed  and  judgment  on  verdict  affirmed :  February  15, 1876. 
(64J\r.7:,201.) 

Slocum  «.  English 2  78 

Judgment  affirmed :  September  21,  1875.    (62  K  T.,  494.) 

Slohan  «.  Great  Western  R.  R.  Co 6         546 

Order  of  General  Term  reversed  and  judgment  on  verdict  affi/rm/cd: 
November  14,  1876. 

Shtth  v.  Beldbn 2         681 

Motion  to  dismiss  appeal  granted,  with  costs:  April  6,  1875. 
(60  JV.  r.,  642.) 

Smith  v.  Mayor  of  New  York 4         687 

Affirmed :  May  30, 1876. 

Smith  v.  Petteb 7         884 

Order  of  General  Term  reversed  and  order  entered  on  report  of  referee 
affirmed:  May  22,  1877. 

Smith  v,  Starr 4         128 

Appeal  dismissed :  June  12, 1877. 

Smith  t?.  Van  Nostrand 8         460 

Reversed  and  new  trial  granted :  February  25, 1876.    (64  If.  T,,  278.) 

SoRCHAN  ».  City  of  Brooklyn 8         662 

Judgment  affirmed :  June  22, 1875.    (62  if.  T,,  889.) 

Spears  «.  Matthews 6         489 

Order  reversed :  AprU  28,  1876. 
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Bpihiykb  0.  N.  Y.  C.  AKD  H.  R.  R.  R  Co.   (Sm  2  Fun,  421.) 6         600 

Affirmed:  Oetob&r  6, 1876. 

Staitdard  Oiii  Go.  «.  Tbiumfh  Iks.  Co 8         091 

Affirmed :  Fcbrruvry  1, 1876.    (64  N.  7". ,  86.) 

STAirrow  «.  King 8  4 

Affirmed :  April  3, 1877. 

Starbird  «.  BAitROWs 2         106 

Judgment  affirmed :  Map  25, 1876.    (62  N.  T. ,  615.) 

Stterhfbl  «.  Clabk 2  12 

Affirmed  on  opin4an  cf  court  below :  June  22,  1877. 

Stewart  v,  BEAiiS -. 7         406 

Affirmed :  March  20,  1877. 

Stowell  f>.  Hazlbtt 8         556 

Affirmed :  June  6,  1876. 

SuhUYAS  «.  Sullivan 4         108 

Beeersed;  new  tried  ordered :  April  18, 1876. 

BuFERYiBOBB  OF  Richmond  Co.  «.  Van  Clief 1         454 

Judgment  affirmed :  Apnl  18, 1875.     (60  2{,  F.,  645.) 

ftuTTONu.  N.  Y.  C.  andH.  RRR  Co 4         760 

Beoeraedj  new  trial  ordered :  May  23,  1876. 

BwiXT  9.  Mabs.  MuT.  Life  Ins.  Co ; 8         551 

Judgment  reversed  and  new  trial  granted:  Novembor  16,  1875. 
(63  N,  r.,  186.) 

8wift«.Proutt 6  94 

Affi^rmed  :  April  4. 1876.    (64  N.  F.,  645.) 

Taddiken  9.  Cantrbll.    (iSw  IJSttn,  710.)  8         522 

Affirmed:  ifoi^  22, 1877. 

Taylor  «.  Heffer * 2         646 

Judgment  affirmed:  September  21,  1875.    (62  N,  T.,  649.) 

Tekplbton  «.  People 3        857 

Judgment  affirmed :  AprU  13, 1875.    (60  N,  Y„  648.) 

Ten  Etck  «.  Craio 2         452 

Order  affirmed  adjudgment  abeolutefor  defendants,  with  costs :  Septem- 
ber 21, 18'>5.    (62  2{,  r.,  406.) 

Thompson  0.  Fargo 2         879 

Judgment  affirmed :  December  21, 1875.    (64  N,  T.,  479.) 

Thurbbr  v.  Chambers 4         721 

Modeled  so  as  to  make  costs  of  aU  parties  in  the  Supreme  Court  payable 
out  of  the  reserve  fund,  and,  as  so  modified,  affirmed  with  costs  to  aU 
parlies  in  the  Cfourt  of  Appeais,  payable  out  of  the  same  fund :  AprU 
18, 1876. 
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JudgfMTU  cf  this  court  modified  90  as  to  affirm  judgment  of  Bupr&ms 
Courts  toith  eostaofallpartie$in  this  court  payable  out  cfrewnedfand 
and  remitiUur  amended  accordingly  :  June  18, 1876. 

Tradkhmkn's  National  Bank  v.  MgFeblt 8        009 

Affirmed:  AprUfiS,  1876. 

Train  v.  Holland  Purchase  Ins.  Go ,    1         527 

Judgtnent  reoeraed  and  new  trial  ordered :  October  5, 1875.  (62  If.  ^.,  598.) 
See  dedeion  of  January  16,  1877. 

Tyng  «.  U.  S.  Submarinb  Ck) 1         161 

Judgment  aj/i/rmed:  AprU  13,  1875.    (60  JV:  T,  644.) 

Union  Ck)N80Ln>ATBD  Mining  Co.  9.  Raht 9         206 

Appeal  diemieted :  February  20,  1877.    Motion  for  reargument  denied, 
with  ten doOare  coete:  March27, 1877. 

Union  Dims  Sayinob  Institution  «.  BisPHAM 8        210 

Order  affirmed:  October  S,  1876. 

Van  Allen  v.  Farmers'  J.  S.  Ins.  Co 4        418 

Judgment  revereed  and  new  trial  ordered :  March  28, 1876. 
(64  K  r.,  469.) 

Van  Bokkblen  «.  Taylor 2         188 

Order  of  General  Term  reversed  and  judgment  of  Special  Term  affirmed, 
vM,  coeU :  May  25,  1875.    (62  N.  F.,  105.) 

Vandbnburohv.  Pres.,  ETC.,  ofGrebnbush 4         795 

Affirmed:  AprU  18,  1876.     Motion  for  reargument  denied,  wUh  ten 
doUare  coeU :  May  80, 1876. 

Vanderbilt  f>.  Armstrong 8         628 

Appeal  diemisaed,  with  costs  of  one  appeal  only :  AprU  11,  1876. 
(64  N,  r.,  660.) 

Van  Eeuren  «.  Corkins 4         129 

Affirmed:  AprU 26,  1876. 

Van  Rensselaer  v.  Albany  and  Stockbridge  R.  R  Co 1         507 

Order  gremting  new  trial  affirmed,  and  judgment  absolute  ordered  for 
dtfendant,  with  cosU:  May  25,  1875.    (62  N,  T.,  65.) 

Van  y alkenburgh  v.  Am.  Pop.  Life  Ins.  Co 9         588 

Afj/hrmed^  as  of  June  1 :  June  19, 1877. 

Vernol  f>.  Vernol 2         676 

Judgment  reversed^  wnd  new  trial  granted :  October  5,  1875. 
(68  N.  r.,  45.) 
VoLTZ  V.  Blackman 4         189 

VoLTz  «.  Blackman 4         140 

Bef>ersed,  and  new  trial  ordered :  March  21,  1876.    (64  N,  F.,  440.) 

VooRHis  9.  Mayor 4  76 

Order  affirmed,  and  judgment  absolute  ordered  for  defendant^  trith  costs : 
September  21,  1875.    (62  N.  F.,  498.) 
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VooBHiB  «.  Olmstbad 8         744 

Affirmed:  ApnZ  28, 1876. 

Vofflt  V,  YuuBE 4         «28 

Affirmed:  March  21,  1876.    (64  N.  T.,  449.) 

Vrooman,  Quardian,  c.  Tubhbb 8  78 

Judgment  figaimtjappeUantfar  defideney  reversed^  mth  oosU :  April  10, 
^  1877. 

Waitc.Rat 5         649 

Affirmed :  Ssptember  19,  1876. 

Walbridqs  «.  James 4         963 

Affirmed:  June  18,  1876. 

Wallock  «.  Matob 8  84 

Affirmed:  September  19,  1876. 

Wabd  r.  Sfbmgbb 1         622 

Appeal  dismiaaed :  November  17, 1874. 

Wardrop  v.  Dunlof 1         325 

Order  affirmed^  and  judgment  absolute  ordered  far  dtfendante :  November 
24,  1874.     (69  N,  F.,  634.) 

Washinqton  Cbmbtbrt  V,  Prosphct  Park  and  Oonut  Island 

R  R.  Co 7         665 

Affirmed:  March 20,  1877. 

Wabhob  Tool  Mfo.  Co.  v,  Uibbrnia  Fire  Ins.  Co 7  74 

Affirmed:  Apnl 26,  1876. 

Watkinb  «.  WiLOOX 4         220 

Affirmed,  September  19,  1876. 

Wbhlb  «.  CoNNBB  (aee  Bsople  ex  rel.  Wehle  y.  Conner) 8         533 

Beveraed,  and  new  trial  granted  :  May  22, 1877. 

WEIBirBR  0.   ViLLAaE  OF  DOUGLABB 4  201 

Affirmed:  Fetn-uary  1, 1876.    (64  N,  T.,  91.) 

WbLLBB  9.  TUTHILL 4  811 

Bewraed  and  new  trial  ordered :  Jtme  6, 1876. 

Wbllb  v.  Holbbook 3         598 

Affirmed  on  opinion  of  Donohub,  J,,  in  court  below :  January  23, 1877. 

Wblbh  «.  CooHBAM  .  r 2         675 

Judgment  reveraed  and  new  trial  granted:  ITooember  16,  1875. 
(68  N,  r„  181.) 

WbBTBBYBLT  9.  ACKLBT 2         258 

Judgment  (ffirmed:  September  21, 1875.    (62  JV:  T.,  505.) 

Wbbtbbn  N.  Y.  Life  Inb.  Co.  v.  Clinton 5         118 

Order  cf  Oemrai  Term  reveraed  and  jvdgmetit  on  report  of  rtferee 
affirmed :  June  6,  1876. 

Hun — ^VoL.  X,        v 
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Wbtman 0.  Pboflb 4         611 

Judgment  c^rmed  an  opinion  of  Daniels,  «71,  in  court  below :  June  1, 
1876.    (62  iV:  r.,  628.) 

Wheblbb  v.  Sghofibld 6         656 

Appeal  diamiseed :  Nowmber  14,  1876. 

Whitbbck  «.  Building  Matbrial  Co 2         161 

Judgment  affirmed :  Aprii  30,  1875.    (62  N,  Y,,  618.) 

White  v.  Coultbb 1         367 

Order  reveraed  as  to  Amelia  Ann  CouUer,  and  judgment  and  all  subse- 
quetU  proceedings,  as  (o  her,  set  aside,  with  costs,  and  order  affirmed  as 
to  James  E.  Coulter,  wit/i  costs :  November  24,  1874.    (59  JV:  K,  629.) 

Whitehead  v.  Kennedy 7         230 

Motion  to  correct  remiUttur  denied,  without  costs  :  Juiks  22,  1877. 

Whitmore  «j.  Mayor 6         196 

Affirmed:  8&ptmnber  19,  1876. 

Whitney  0.  TowNSBND 7         233 

Appeal  dismissed :  September!^,  1876. 

Wiles*.  Suydam 8         604 

Bffoersed  andjudgm>eiUfor  defendant  on  demurrer,  with  lecne  to  plainUff 
to  ainend  on  payment  cf  costs :  Jthbruarg  8, 1876.    (64  jy.  T. ,  178.) 

Willis  c.  Weaver.  ,.^ 1         121 

Order  granting  new  trial  reversed,  and  judgment  on  verdict  affirmed: 
Jffovember  10, 1874.    (68  N.  T. ,  681.) 

Wilson  v,  Randall 7  16 

Affirmed:  November  21, 1876. 

WiNTHROP  V,  McKnf 6  69 

Judgment  of  General  Term  reversed  and  judgment  of  Special  Term 

affirmed,  with  costs  of  aU parties  to  be  paid  out. of  the  fund:  May  30, 

1876. 

WiTBEGK  V,  Van  Rensselaer. 2  65 

Affirmed:  January  25,^  1876.    (64  N.  T.,  27.) 

Wood  t?.  FiSK 4         625 

Order  granting  new  trial  reversed,  and  judgment  ordered  on  nonsuit : 
November  23,  1875.    (63  N  Y.,  245.) 

WooDGATE  «.  Fleet 8         619 

Reversed,  and  new  trial :  AprU  11,  1876.    (64  N  T.,  666.) 

Wood  «.  People 1         881 

Judgment  reversed  and  new  trial  granted :  November  24,  1874. 
(59  iV.  r.,  117.) 

Wood  v.  Squires. 1         481 

Judgment  reversed  and  proceedings  dismissed,  without  costs  in  any  court : 
Feln-uary  26,  1875.    (60  N  7.,  191.) 
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Hun,  vol.       paoi. 

Woodford  «.  Pbofue 8        810 

Judgment  affirmed:  May  26,  1876.    (62  J^.   F.,  117.) 

Woosixa  «.  8agb 6        285 

Affirmed:  October^,  1876. 

WoRKMHOLiCB  «.  W.  FiLB  Manut.  Co 4 .      .427 

Affirmed:  IVfruary  22,  1876.    (64  iV.  F.,  272.) 

TouHO  «.  Hkxrmans .    5         121 

Affirmed  »  far  a»  the  persoTuU  property  is  ooncemedy  and  modeled  in 

ether  retpeete  according  to  opiniony  without  cosU  io  either  party  against 

the  ether  m  thie  court :  June  19,  1876. 

TouKe,  Aj>m.,«.  Hill 6         618 

Order  ef  General  Term  meraed  arid  that  of  Special  Term  affirmed : 
November  14,  1876. 

ZwoBv.  N.  Y.  C.  andH.  R  R  Co 7         652 

Affirmed:  December  5,  1876. 

NoTK.  — The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of 
Appea}^,  in  many  cases,  decide  an  appeal  upon  other  grounds  than  those  stated 
in  the  opinion  of  the  court  helow. 

The  affirmance  or  reversal  of  the  judgment  of  the  General  Term  does  not 
DeoeaBftrily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from  the 
statements  contained  in  the  opinion  of  the  Supreme  Court. — [Bbp. 
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SECOND  DEPARTMENT 


AT 


GENERAL     TERM, 
|etnia»B,  1877. 


JOHN  H.  LANE,  Appellant,  v.  ABB  AH  AM  B.  CONGEE, 
Impleaded,  etc.,  Respondent. 

Fbreebmire  saie — dmdan  of  martg<iged  premuea  into  lots  by  mortgagor — token  doUd  in 

poflrcela. 

The  plaintiff  conveyed  to  defendant  a  tract  of  land  four  hundred  and  ten  feet  by 
one  hundred  and  nine  feet  ten  inches,  which  had  always  been  used  as  one 
residence,  and  took  back  a  purchase-money  mortgage  thereon.  Subsequently 
the  defendant,  without  the  assent  of  the  plaintiff,  made  a  map  of  the  land, 
and  laid  out  an  ayenue  sixty  feet  wide  through  the  middle  thereof  and  two 
lanes  upon  the  ends,  which  were  opened  but  never  dedicated  to  the  public. 
Upon  a  sale  under  a  foreclosure  of  the  mortgage,  the  defendant  insisted  that 
the  land  should  be  sold  according  to  the  lots  laid  down  on  the  map.  EM,  that 
the  sheriff  was  right  in  refusing  so  to  do,  and  in  selling  the  land  in  one  tract. 

Appeal  from  an  order  made  at  the  Special  Term,  setting  aside  a 
sale  had  under  a  judgment  of  foreclosure  and  directing  a  resale. 

Wheeler  dk  Brovm,  for  the  appellant. 

A.  B.  Conger,  for  the  respondent. 

Basnabd,  p.  J. : 

This  is  on  appeal  from  an  order  setting  aside  a  sale  in  foreclosure 
and  directing  a  resale.    On  the  30th  day  of  April,  1862,  the  defend- 
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ant,  Abraham  B.  Conger,  bought  of  the  plaintiff  the  premises  in 
question,  and  executed  the  mortgage  foreclosed  as  part  of  the  pur- 
chase-money. The  purchase-price  was  $4,700,  and  this  mortgage 
was  for  $3,700,  all  of  which  is  due,  and  over  $1,000  of  interest 
unpaid  thereon.  The  defendant  Conger  has  made  a  paper  street 
through  the  middle  of  said  premises,  which  he  has  named  Hudson 
avenue,  and  has  opened  it,  but  has  not  dedicated  it  as  a  public  street. 
Of  course  it  has  not  been  and  cannot  be  accepted  by  the  public 
authorities  until  dedicated.  This  avenue  is  sixty  feet  wide.  He 
has  also  laid  out  on  paper  two  lanes  of  twenty  feet  in  width  at  each 
end  of  the  piece.  Neither  of  these  lanes  a^e  entirely  taken  from 
the  mortgaged  land,  but  are  in  part  made  up  of  other  lands,  I 
presume  of  Mr.  Conger.  The  piece,  in  its  entirety,  is  only  400  feet 
by  109.10. 

The  avenue  so  called  is  the  avenue  on  which  the  lots  are  to  be 
fronted.  The  effect  of  this  is  to  separate  the  house  from  the  bam, 
one  being  on  one  side  of  the  avenue  and  the  other  on  the  opposite 
side.  The  map  makes  fourteen  distinct  lots.  Two  are  less  than 
ten  feet  front ;  two  are  triangles,  one  of  sixteen  feet  front,  and  run- 
ning ninety-seven  feet  to  a  point,  and  one  of  five  feet  ten  inches  front 
by  seventy  feet  to  a  point.  The  place  had  been  used  as  one  resi- 
dence before  plaintiff  bought,  and  while  he  owned  it,  and  has  been 
so  used  subsequently  by  defendant  Conger.  The  mapping  was  done 
by  defendant  Conger  alone,  and  without  the  assent  or  concurrence 
of  plaintiff.  The  premises  were  sold  as  one  parcel.  The  order 
directs  a  resale  according  to  the  map.  I  think  the  sale  was  right. 
It  does  not  distinctly  appear  whether  the  judgment  directed  the  sale 
in  one  parcel.  It  is  stated  in  the  points  to  have  been  in  the  usual 
form,  directing  the  sale  of  the  mortgaged  premises  or  so  much 
thereof  as  wajs  sufficient  to  pay  the  debt  and  costs.  The  decree  is 
not  given,  but  I  assume  the  decree  to  have  been  in  the  usual  form. 
The  sale  was  of  the  premises  as  described  in  the  mortgage  and 
decree.  The  rights  of  way  sold  are  only  those  directed  by  the  decree, 
and  are  copied  from  the  mortgage.  The  sheriff  was  not  bound  to 
sell  in  parcels  under  the  circumstances.  {Lcmieraon  v.  Mcurvin^  8 
Barb.,  9 ;  Oriawdld  v.  FowUr^  24  id.,  135 ;  Sh&rrrKm  v.  WiUett^  42 
N.  Y.,  150 ;  Whitbeok  v.  Bowey  25  How.,  403 ;  Anderson  v.  Auaim^ 
34  Bart).,  319.) 
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How  can  a  resale  be  made  according  to  the  map  ?  Are  the  avenue 
and  lanes  to  be  sold  ?  The  mortgage  does  not  cover  the  entire  lanes, 
and  why  is  sixty  feet  in  width  of  the  mortgaged  lands  to  be  with- 
drawn from  the  security  of  the  mortgage  if  they  are  to  be  withdrawn  ? 
If  the  avenue  and  lanes  are  not  to  be  sold,  what  right  have  the  pur- 
chasers of  the  lots  upon  them  to  either  avenue  or  lane  ?  If  not  sold, 
then  they  will  belong  to  Conger,  or  at  best  any  right  the  purchasers 
would  get  in  them  would  rest  in  estoppel  merely.  If  avenue  and 
lanes  are  to  be  sold,  why  sell  them  as  streets?  A  purchaser  may 
dose  them.  I  think  the  order  should  be  reversed,  and  the  sale,  as 
made,  be  completed  by  the  sheriff. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 

Gilbert,  J.,  concurried ;  D ykman,  J.,  not  sitting. 
Order  reversed,  with  ten  dollars  costs  and  disbursements. 


AMBROSE    S.    MURRAY    and  others,    as    Trustees,    etc., 
Respondents,  v.  ABRAHAM  D.  DEYO,  Appellant. 

Bealroad  mortgage — trustees  taking  possession  of  road  under — rtg?U  qf  debtor  of  road 
to  offset  daim  againti  the  oompomy,  fdOing  due  after  change  qf  possession — JudgmeTU 
of  foredosfure — against  whom  it  may  he  read  in  emdmce — Witness — what  question 
eaUsfor  opinion  qf. 

The  WallkiU  Valley  Railway  Company  having  made  default  in  the  payment  of  the 
interest  falling  due  on  mortgage  bonds  issued  by  it,  the  plaintiffs,  the  trustees 
under  the  mortgage,  in  pursuance  of  the  terms  thereof,  entered  into  possession 
of  the  road  in  May,  1873,  and  received  the  rents  and  toUs  thereof  for  the  benefit 
of  the  bondholders.  Subsequently,  the  mortgage  was  foreclosed  and  the  road 
sold  to  the  plaintiffs.  This  action  was  brought  to  recover  money  due  to  the  road 
for  transporting  the  mails  for  the  half  year,  ending  December  31, 1878,  received 
by  the  defendant,  who  had  acted  as  agent  for  the  road  in  collecting  such  money 
from  the  treasury  department,  and  which  he  refused  to  pay  over,  he  claiming 
to  be  entitled  to  set-off  against  this  amount  a  note  given  by  the  company  to 
him  in  October,  1872,  due  one  year  after  date.  Held,  that  as  the  plaintiffs' 
right  to  receive  the  earnings  of  the  road  became  absolute  in  May,  1873,  at  which 
time  defendant's  note  had  not  yet  become  due,  no  offset  thereof  could  be 
made  in  this  action. 

Upon  the  trial,  plaintiffs  were  allowed,  against  the  defendant's  objection  and 
exception,  to  introduce  in  evidence  the  judgment,  in  the  action  of  foreclosure, 
to  which  the  defendant  was  not  a  party.    Held,  that  this  was  proper;  that  the 
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mortgage  and  decree  were  properly  submitted  to  show  the  transfer  of  the 
title  to  the  plaintiffs. 
Upon  the  trial  a  witness,  who  had  been  employed  by  one  of  the  plaintiffs,  was 
asked  in  their  behalf:  "  For  whom  and  in  whose  behalf  did  Mr.  Burdell  make 
that  employment,  if  you  understood?"  Bdd,  that  the  question  did  not 
necessarily  call  for  an  opinion  of  the  witness,  and  was  properly  admitted. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
the  trial  of  this  action  by  the  court,  without  a  jury. 

This  action  was  brought  by  the  plaintiffs  as  trustees  of  the  second 
mortgage  made  by  the  Wallkill  Valley  Railway  Company,  dated 
January  1,  1872.  The  plaintiffs,  as  such  trustees,  claim  to  recover 
certain  moneys  collected  by  the  defendant  from  the  United  States 
government  for  postal  service  on  the  Wallkill  Valley  Railway, 
under  a  contract  between  that  company  and  the  government.  The 
moneys  collected  were  for  postal  service  between  July  1,  1873,  and 
January  1, 1874. 

The  mortgage  provided  that  in  case  of  default,  "  it  shall  and  may 
be  lawful,  and  the  said  parties  of  the  second  part  hereby  are 
expressly  and  fully  authorized  and  empowered  to  enter  upon  in  that 
case  and  take  possession  of  all  and  singular  the  said  railway  and 
the  property  and  premises  hereby  mortgaged,  and  through  the  * 
agency  of  the  persons  they  may  from  time  to  time  appoint  to  collect 
and  receive  the  tolls,  incomes  and  profits  of  said  road,  hereby  con- 
veyed for  the  purpose  of  the  security  aforesaid,  and  until  the  same 
shall  be  sold  or  disposed  of  by  them  as  aforesaid." 

In  May,  1873,  the  plaintiffs  took  possession  of  the  road  under 
the  provision  of  the  mortgage  above  mentioned. 

On  the  trial  one  of  plaintiffs'  witnesses  testified  that  he  was 
employed  in  Jime,  1873,  by  the  plaintiffs  as  superintendent  on  this 
road.  He  was  then  asked,  "  For  whom  and  on  whose  behalf  did 
Mr.  Berdell  (one  of  the  plaintiffs)  make  that  employment,  if  you 
understood?"  This  question  was  objected  to  by  the  defendant 
as  calling  for  the  conclusion  of  the  witness.  The  witness  was 
allowed  to  answer,  and  said :  "  For  the  trustees  of  the  second  mort- 
gage bonds." 


A.  Schoomnakerj  for  the  appellant. 
Bacon  c6  Dwyer^  for  the  respondents. 
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Basnasd,  p.  J. : 

The  "WaUkdll  Valley  Railway  Company  executed  to  the  plaintife, 
as  trustees,  a  mortgage  to  secure  the  holders  of  certain  bonds 
of  the  company.  The  mortgage  was  given  in  January,  1872. 
It  covered  the  railway  and  its  appurtenances,  including  the  fran- 
chise, all  the  personal  property,  and  all  tolls,  rents,  issues  and  profits 
to  be  derived  therefrom.  The  plaintiffs,  as  trustees,  were  on  default 
in  payment  of  the  interest  on  the  bonds  for  a  specified  time,  and 
upon  a  request  in  writing  by  a  majority  of  the  bondholders,  author- 
ized and  empowered  by  the  terms  of  the  mortgage  to  take  immedi- 
ate possession  of  the  road  and  to  receive  all  the  tolls  and  rents  for 
the  security  of  the  bondholders.  The  railway  company  defaulted 
in  the  payment  of  its  interest  in  July,  1872,  in  part,  and  entirely  on 
the  1st  January,  1873,  and  subsequent.  The  plaintiffs,  by  the  written 
request  of  a  majority  of  the  stockholders,  took  possession  of  the 
railway  and  its  property,  under  the  mortgage,  and  subsequently  sold 
the  same  by  virtue  of  a  decree  of  this  court.  When  the  plaintiffs 
took  possession  of  the  road,  the  defendant  was  the  agent  of  the 
Wallkill  Valley  railway  to  collect  from  the  post-office  department 
of  the  United  States  the  moneys  earned  by  the  railroad  for  car- 
rying the  mails  thereon.  The  moneys  received  by  him  for  the  half 
year  ending  June  80, 1873,  he  paid  to  the  plaintiffs ;  the  money 
he  collected  the  next  half  year,  he  collected  and  did  not  pay  over. 
The  amount  of  the  collection  was  $418.44.  The  railway  company 
gave  defendant  a  note  for  value  on  October  1,  1872,  due  in  one 
year,  for  $455.25.  The  defendant  claims  to  offset  this  note  in  this 
action. 

Upon  the  trial,  the  mortgage  to  plaintiffs  and  the  judgment  roll 
of  the  judgment  determining  the  issue  and  ordering  the  sale  of  the 
railway  between  plaintiffs  and  the  "Wallkill  Valley  railway  were 
received  in  evidence.  Deyo  was  not  a  party  to  it,  and  the  first  ques- 
tion presented  is  whether  they  were  properly  admitted.  They  were 
admitted  to  prove  title  to  the  moneys  in  dispute.  If  the  Wallkill 
Valley  railway  had  given  a  conveyance  to  plaintiffs  of  the  right  to 
the  moneys,  no  objection  could  be  made  to  the  proof  of  the  convey- 
ance, even  though  Deyo  was  not  a  party  to  it.  This  case  is  the 
same.  The  plaintiffs  had  a  mortgage  which  could,  by  default  of 
payment  of  interest,  be  made  an  absolute  and  perpetual  assignment  of 
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the  road  and  its  earnings.  The  judgment  determined  the  existence 
of  the  facts  necessary  to  support  it  conclusively.  Deyo  was  not  a  party, 
but  the  judgment  is  a  muniment  of  title  against  the  defendant  or 
any  other  stranger.  The  defendant  was  an  agent  of  the  company. 
He  had  no  title  to  be  overreached  by  the  decree.  If  he  had,  his  title 
would  not  be  affected.  The  mortgage  and  decree  passed  all  interest 
from  the  Wallkill  Valley  Railway  Company  as  effectually  as  if  by 
deed,  and  was  properly  received  in  evidence.  {Fuller  v.  Va/n,  Geesen, 
4  HiU,  171.) 

The  defendant  had  no  right  of  offset. 

The  plaintiffs'  right  became  absolute  in  May,  1873,  to  the  earn- 
ings of  the  road ;  defendant's  note  did  not  become  due  until  Octo- 
ber following.  When  the  change  of  title  was  before  the  maturity 
of  the  note,  no  offset  could  be  made.  (MarUn  v.  JSMnermUler,  37  H. 
T.,  396.)  The  plaintiffs  put,  upon  the  trial,  this  question  to  the 
witness  Jones :  "  For  whom  and  on  whose  behalf  did  Mr.  Burdell 
make  that  employment,  if  you  understood?"  This  was  admitted, 
under  defendant's  exception,  and  this  ruling  is  urged  for  error.  I 
think  the  question  here  proposed  rather  comes  under  the  case  of 
jSkoeet  V.  TutOe  (14  N.  Y.,  465).  There  the  question  was :  "  On  the 
part  and  behalf  and  for  whom  were  the  services  rendered? "  This 
was  held  not  necessarily  to  call  for  an  opinion.  The  question  in  this 
case  does  not.  A  single  question  further  would  have  rendered  it 
certain  whether  he  related  what  was  said,  or  only  a  deduction  from 
what  was  said.  In  NicJiols  v.  Kmgdom  Iron  Ore  Go,  (56  N.  Y., 
618),  the  question  is  entirely  different :  "  For  whom  did  you  set  up 
the  machinery,  as  you  mpposedf^^  This  question  manifestly  called 
for  an  opinion  of  the  witness  instead  of  for  a  fact. 

This  question  becomes  unimportant  if  I  am  right  in  the  propriety 
of  the  introduction  of  the  judgment  roll.  The  evidence  taken  under 
the  question  we  are  considering  was  only  addressed  to  the  fact  of  the 
plaintiffs'  taking  possession,  in  May,  1873,  of  the  road.  The  roll 
establishes  that  fact  and  fixes  its  date  to  be  the  20th  May,  1873. 

Judgment  affirmed,  with  costs. 

GiLBEBT,  J.,  concurred ;  Dykman,  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 
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CATHARINE  TILTON,  Appellant,  v.  CLAEENCE  OEMSBY, 
ExEcuTOB,  ETC.,  OF  JOSEPH  TILTON,  Deceased,  and  WIL- 
LIAM V.  TILTON,  Respondents. 


k  €U  to  efeeU  qf  deceased  p&rsmu —  Chap,  894,  of  1S70 ---InadmimbiUiy 
^  iatimonjf  dtQeeUondbUs  under  §  899  <?/  Code^  Order  for  delivery  of  property  to 
eueiOor — .EcideneeJtutifying^JPbrmqf  order. 

Under  chapter  894,  of  1870»  authorizing  an  executor  or  administrator  to  institute 
an  inquiry  as  to  any  effects  of  the  deceased,  believed  to  be  withheld  or  concealed 
fram  liim,  the  surrogate  acts  Judicially  in  conducting  the  examination,  and  the 
testimony  receivable  therein  is  subject  to  the  restrictions  of  section  899  of  the 
Code,  probibiting  the  admission  of  evidence  given  by  parties  interested  in  the 
proceeding  as  to  personal  transactions  had  with  the  deceased. 

In  order  to  justify  an  order  requiring  the  delivery  of  the  property  to  the  executor 
or  administrator,  the  surrogate  must  find,  as  a  fact,  that  it  belongs  to  the 
estate;  it  is  not  enough  that  he  should  determine  that  there  is  probable  cause 
to  believe  that  it  belongs  to  it 

Hie  order  should  specify  distinctly  the  property,  delivery  of  which  is  reqiured, 
and  an  order,  which,  after  specifying  certain  articles,  proceeds,  "  and  all  other 
property,  goods,  etc.,  of  the  said  (deceased),  in  her  possession  or  under  her  con- 
trol at  her  place  of  residence,"  is  too  broad  and  must  be  reversed. 

Apfbai.  from  an  order  of  the  surrogate  of  Orange  conntj,  made 
in  pursnance  of  chapter  394,  of  1870,  requiring  the  appellant  to 
deliyer  to  the  defendant  Ormsby  as  executor  of  her  deceased 
husband,  certain  articles  of  personal  property,  and  in  case  of  her 
fkilnre  so  to  do  ordering  that  a  warrant  issue. 

The  defendant  William  V.  Tilton  was  a  beneficiary  in  remainder 
imder  the  wilL 

Waring  dk  HeadUy^  for  the  appellant. 

Soott  dh  Sirsclibergj  for  the  respondents. 

Babnabd,  p.  J. : 

The  surrogate  does  not  seem  to  have  determined  the  question  on 
which  the  order  could  be  based.  The  plaintiff  is  the  widow  of 
Joseph  Tnton,  deceased.  The  will  was  executed  July  24,  1875. 
The  defendants  are  the  executors  of  the  will. 

By  chapter  894  of  the  Laws  of  1870,  it  is  provided  that  any 
executor  who  "  shall  have  reasonable  grounds  to  believe  that  any  goods, 
ehattels,  credit  or  effects  of  the  deceased    *    *    *    shall  not  have 
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been  delivered  to  such  executor,  *  *  *  and  upon  satisfying 
the  surrogate  of  the  county  in  which  said  letters  shall  theretofore 
have  been  issued,  by  affidavit,  that  there  are  reasonable  grounds  for 
suspecting  that  any  such  effects  are  concealed  or  withheld,  such 
executor  or  administrator  shall  be  entitled  to  a  subpoena,  *  *  * 
to  such  persons  as  may  be  designated  by  said  executor  or  adminis- 
trator, requiring  them  to  appear  *  *  *  for  the  purpose  of 
being  examined  touching  the  estate  and  effects  of  the  deceased." 
After  making  provisions  to  compel  attendance  of  such  person  when 
subpoenaed,  the  act  provides,  section  5 :  "  If  upon  the  inquiry  it  shall 
appear  to  the  officer  conducting  the  same  that  any  effects  of  the 
deceased  are  concealed  or  withheld,  and  the  person  having  the  pos- 
session of  such  property  shall  not  give  the  security  in  the  next  sec- 
tion specified  for  the  delivery  of  the  same,  such  officer  shall  issue 
his  warrant  directed  to  the  sheriff,  marshals  and  constables  of  the 
city  or  county  where  such  effects  may  be,  commanding  them  to  search 
for  and  seize  the  said  effects,  and  for  that  purpose,  if  necessary,  to 
break  open  any  house  in  the  day-time,  and  to  deliver  the  said  prop- 
erty so  seized  to  the  executor  or  administrator  of  the  deceased. 
♦  *  *  "  The  executor  procured  a  subpoena  directed  to  Catharine 
Tilton,  appellant  under  this  act.  She  appeared  and  was  not  called. 
Evidence  was  given  by  the  executor,  tending  to  show  that  certain 
savings  bank  books  and  three  notes,  amounting  to  about  $600 
together,  belonged  to  the  deceased.  Mrs.  Tilton  appeared  herself  as 
a  witness  to  prove  a  gift  to  her  by  her  husband  of  the  property  in 
question,  a  few  days  before  his  death.  I  think  the  surrogate  prop- 
erly rejected  her  testimony.  By  section  398  of  the  Code,  a  witness 
cannot  be  excluded  for  interest  in  any  court  and  before  any  person 
"  acting  judicially,"  except  as  qualified  by  section  399.  This  section 
399  excludes  all  interested  witnesses  and  persons  from  testifying  to 
any  personal  transaction  or  communication  with  a  deceased  person, 
as  against  an  executor.  Mrs.  Tilton  comes  within  the  person 
excluded  by  section  399.  The  surrogate  was  acting  judicially  in 
this  inquiry.  Mrs.  Tilton  then  gave  evidence  tending  to  show  the 
gift  by  her  two  daughters  a  short  time  before  testator's  decease  and 
after  the  will  was  made.  The  surrogate,  instead  of  finding  that  any 
effects  of  the  deceased  are  concealed  or  withheld,  finds  that  it  was 
made  to  appear  by  the  proofs  taken  on  the  application,  "that  there 
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is  reasonable  ground  to  believe  that  certain  goods,  chattels,  credits 
and  effects  of  the  deceased,  and  of  which  he  had  possession  at  the 
time  of  his  death,"  specifying  one  savings  bank  book,  one  note  made 
by  Chambers  for  $200,  and  two  notes  of  Pallon,  of  |200  each,  "  are 
concealed  or  withheld  from  the  said  executor  by  Catharine  Tilton, 
the  widow  of  the  said  Joseph  Tilton,  deceased."  He  has  not  found 
the  gift  to  be  good,  or  the  contrary,  only  that  there  is  reasonable 
ground  to  believe  the  property  to  belong  to  the  estate  after  hearing 
the  evidence.  Satisfactory  and  reasonable  belief  justified  the  inquiry. 
What  was  the  result  of  the  evidence  before  the  surrogate  as  to  the 
title  ?  He  has  not  said  this.  The  order  for  the  warrant  is  also  too 
broad.  The  order  specifies  distinctly  the  property  which  there 
is  reason  to  believe  appellant  had  in  her  possession  belonging  to  the 
estate.  Instead  of  ordering  these  items  only  to  be  delivered,  and 
her  house  to  be  broken  open  to  obtain  them  in  case  of  refusal,  the 
order  includes  "  all  the  other  property,  goods,  chattels,  credits  and 
effects  of  the  said  Joseph  Tilton,  deceased,  in  her  possession  or  under 
her  control  at  her  place  of  residence."  No  evidence  was  given  of 
any  other  property  besides  that  specifically  named,  and  yet  by  the 
order,  if  she  should  give  that  up,  still  her  house  may  be  broken  open 
to  search  for  unnamed  and  unproven  property  under  a  general  search 
for  the  property  of  Joseph  Tilton,  deceased. 
I  think  the  order  should  be  reversed,  with  costs. 

GiLBKET  and  Dykman,  JJ.,  concurred. 

Decree  of  surrogate  reversed,  with  costs  and  disbursements. 


ISABELLA   F.    KINCAID,   Eespondent,    v.   WILLIAM 
ARCHIBALD,  Appellaot. 

SloHUe  cf  UnUUxUonM — when  bar  of,  remoffed  by  written  promiee  to  pay  irUereet — 

Oode,  §  110. 

The  plftintiff,  in  1861,  loaned  to  the  defendant,  her  sister's  husband,  $1,800,  of 
which  $1,600  remained  unpaid  in  the  year  1861.  In  1866  defendant  paid  $300 
thereon.  In  1872,  he  signed  and  delivered  to  the  plaintiff  the  following 
paper:  "  Received  January,  1861,  from  Mrs.  J.  R  Kincaid  the  sum  of  $1,600, 
for  which  I  agree  to  pay  interest,  at  the  rate  of  seven  per  cent  per  annum,  from 
this  date.  Paid  January,  1866,  to  Mrs.  Kincaid  on  the  above  $200." 
HuK— Vol.  X.        2 
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In  an  action  to  recover  the  amount  due  thereon  : 

Eeld,  (1)  that  parol  evidence  was  admissible  to  show  the  time  of  the  execution 
and  delivery  of  the  paper. 

(2)  That,  although  it  contained  no  express  promise  to  pay  the  principal,  yet,  as  it 
contained  an  explicit  admission  of  an  existing  indebtedness  and  a  promise  to 
pay  the  interest  thereon,  that  it  was  sufficient  to  remove  the  bar  of  the  statute 
of  limitations,  which  had  run  against  the  debt  at  the  time  of  its  delivery. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  to  recover  the  amount  of  a  debt  alleged 
to  be  due  to  the  plaintiff  from  the  defendant,  which  was  contracted 
in  1861.     The  defendant  set  up  the  statute  of  limitations. 

H.  W.  Van  PeUy  for  the  appellant. 

JSalph  E,  Prime^  for  the  respondent. 

Baknasd,  p.  J. : 

The  sole  question  presented  upon  this  appeal  is  the  legal  effect 
of  a  receipt  given  by  defendant  to  plaintiff,  in  1872.  In  1851  or 
1852,  the  plaintiff,  at  that  time  unmarried,  lent  to  her  sister's  hus- 
band, the  defendant,  the  sum  of  |1,800.  Payment  was  made  on 
account  of  interest  and  principal  between  1852  and  1861,  when  the 
balance  unpaid  was  $1,600.  Two  hundred  dollars  was  paid  by 
defendant  to  plaintiff  on  account  of  this  $1,600  in  January,  1866. 
In  August,  1872,  the  defendant  gave  plaintiff  this  paper : 

"  Received,  January,  eighteen  hundred  and  sixty-one  (1861),  from 
Mrs.  J.  R.  Ejncaid,  the  sum  of  sixteen  hundred  dollars  ($1,600),  for 
which  I  agree  to  pay  interest  at  the  rate  of  seven  per  cent  per 
annum  from  this  date.  Paid  Januaiy,  1866,  to  Mrs.  Kincaid  on 
the  above,  two  hundred  dollars  ($200). 

"WILLIAM  ARCHIBALD, 

"Tonkers." 

The  question  is  whether  this  paper  is  sufficient  to  revive  the 
debt  which  was  barred  by  the  statute  of  limitations  in  August,  1872. 
The  defendant  claims  that  the  paper  not  being  dated,  the  promise 
to  pay  is,  in  legal  effect,  as  if  made  in  January,  1861.  That  there  is 
no  promise  to  pay  the  principal  and  that  thereby  there  was  no 
revival  of  the  principal  debt.    I  think  the  objection  not  well  taken. 
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The  paper  must  speak  as  of  the  time  of  its  execution  and  delivery. 
When  the  date  is  omitted,  or  even  wrongftdly  inserted,  parol  evi- 
dence may  be  given  and  fix  the  time  of  date.  {Dropper  v.  Sru/w^ 
20  N.  T.,  331.)  On  the  2d  of  August,  1872,  the  defendant 
acknowledged  that  he  had  received  $1,600  of  plaintiff  for  which 
he  agreed  to  pay  interest  "  from  this  date,"  clearly  from  the  date  of 
the  loan  just  stated ;  he  also,  in  this  paper,  acknowledged  that  he 
had  paid  on  the  loan  $200  in  January,  1866. 

No  express  promise  to  pay  the  principal  was  needed.  An 
explicit  statement  that  a  loan  was  unpaid  and  that  a  present  indebt- 
edness existed,  was  suflScient  to  revive  a  debt  before  the  Code. 
Giving  a  note  for  interest  due  was  held  a  sufficient  acknowledg- 
ment of  the  debt  to  take  it  out  of  the  statute.  {Wemnom  v. 
Moha/vok  Ins.  Co.,  13  Wend.,  267.)  The  Code  (sec.  110)  simply 
requires  the  acknowledgment  or  promise  "to  be  in  writing."  This 
section  was  designed  to  introduce  no  new  principle  applicable  to 
reviving  stale  demands,  but  solely  to  prevent  the  revival  of  such 
demands  by  loose  oral  declarations.  The  paper  in  question  admits 
the  original  loan ;  agrees  to  pay  interest ;  recites  a  payment  of  a 
portion  of  the  claim  some  five  years  after  its  creation.  I  think  it 
sufficient  to  revive  the  claim  with  the  interest  on  it  from  the  date 
of  the  advancement  of  the  money. 

Judgment  affirmed,  with  costs. 

GiuBEBT  and  Dteman,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


TEUNIS  G.  BEEGEN,  Appellant,  v.  ADOLPH  GTJBNA,  as 

SUPEBVISOB,   AJXD  OTHERS,   EeSPONDENTS. 

Town,  haU — purehcue  of  site  for  —  application  to  supervisors  thertfor,  under  §  20, 
chap,  482(2^1875 — what  is  proper. 

Upon  the  application  of  certain  tax-payers  of  the  town  of  New  Utrecht,  the 
board  of  supervisors  ordered  a  special  town  meeting  "  to  consider  and  decide 
the  question  of  purchasing  a  site  for  a  town  hall/'  At  a  meeting  held  in  pur- 
suance of  this  order,  a  resolution  was  adopted  "  that  the  question  be  determined 
by  ballot  of  the  votes  of  this  town  meeting,  whether  a  site  shall  be  purchased 
for  a  town  hall,  and  a  building  purchased  or  erected  for  such  halL    *    •    •  " 
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Upon  the  return  of  an  affirmative  vote  on  this  resolution  to  the  board  of  super- 
yisors,  authority  was  given  to  the  town  to  purchase  the  site  and  erect  the  hall, 
and  to  borrow  money  for  that  purpose,  ffdd,  that  the  resolution  adopted  by 
the  town  meeting  was  a  sufficient  compliance  with  section  20,  chapter  482, 
of  1875,  empowering  the  board  of  supervisors  to  authorize  any  town,  tc^A^n 
appUcaUon  shaU  be  made  therefor  by  vote  of  a  majority  of  the  electors  •  •  * 
to  purchase  a  site  for  a  town  haU,  and  erect  a  building  thereon. 
The  power  conferred  by  this  section  is  not  restricted  by  chapter  197,  of  1847,  and 
chapter  167,  of  1849,  authorizing  the  erection  of  a  town  hall  by  the  said  town, 
and  limiting  the  amount  to  be  expended  therefor. 

Appeal  from  an  order  made  at  the  Special  Term  dissolving  a 
temporary  injunction  granted  in  this  action,  and  denying  a  motion 
to  continue  the  same. 

The  action  was  brought  by  the  plaintiff,  a  resident  and  tax-payer 
of  the  town  of  New  Utrecht,  in  the  county  of  Kings,  to  restrain  the 
defendant  Gubna,  supervisor  of  said  town^  from  issuing  bonds  in 
the  name  of  the  town  to  provide  means  for  purchasing  a  site  and 
erecting  a  town  hall  thereon,  and  to  restrain  the  other  officers  of  the 
town  from  co-operating  with  him. 

Jokji  Wmelow,  for  the  appellant. 

John  H,  Bergen,^  for  the  respondents. 

Babnabd,  p.  J. : 

By  section  19  of  chapter  482  of  the  Laws  of  1876,  the  legis- 
lature enacted  that  "boards  of  supervisors  should  have  power  to 
provide  for  the  calling  and  holding  of  special  town  meetings,  to 
consider  and  decide  any  question  upon  which  the  electors  of  the 
town  may  be  called  to  take  action  in  accordance  with  the  provisions 
of  this  act.'^ 

By  section  20  of  the  same  act,  "  power  is  given  to  the  board  of 
supervisors  to  authorize  any  town,  when  application  shall  be  made 
therefor  by  vote  of  a  majority  of  the  electors  voting  on  the  ques- 
tion at  any  annual  or  duly  called  special  town  meeting,  *  *  * 
to  purchase  a  site  for  a  town  or  village  hall,  and  to  purchase  or  erect 
a  building  for  such  hall,  and  to  raise  money  as  may  be  necessary 
from  time  to  time  for  the  care,  preservation  and  improvement  of 
such  hall." 
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On  the  28th  of  June,  1876,  a  petition  was  presented  to  the  board 
of  Bupervifiore  of  Kings  county,  from  certain  tax-payers  of  New 
Utrecht,  asking  the  board  to  call  a  special  town  meeting  "  to  con- 
sider and  decide  the  question  of  purchasing  a  site  ♦  *  *  for  a 
town  hall  for  said  town." 

The  board  ordered  a  special  town  meeting  to  consider  and  decide 
this  question  to  be  held  on  11th  July,  1876.  At  this  meeting  the 
electors  voted  by  a  large  majority  in  favor  of  the  following  reso- 
lution : 

Besol/oed^  "  That  the  question  be  determined  by  ballot  by  the 
votes  of  this  town  meeting,  whether  a  site  shall  be  purchased  for  a 
town  hall,  and  a  building  purchased  or  erected  for  such  hall,  the 
amount  to  be  raised  by  tax  for  such  purpose  not  to  exceed  the  sum 
of  $10,000,  and  money  raised  as  may  be  necessary  from  time  to 
time  for  the  care,  preservation  and  improvement  of  such  hall." 
UjKjn  the  .return  of  the  vote  on  this  resolution  to  the  board  of 
supervisors,  it  authorized  the  town  of  New  Utrecht  to  purchase  the 
site  and  erect  the  hall,  and  for  that  purpose  to  borrow  money  not 
exceeding  $10,000. 

The  plaintifE  objects  to  the  legality  of  the  proceedings,  because 
the  vote  of  the  town  meeting  was  not  to  make  the  application  to 
the  board  of  supervisors,  but  upon  the  question  of  the  willingness 
of  the  electors  to  purchase  the  site,  and  erect  the  hall«  I  think  the 
objection  of  no  weight.  The  object  of  the  law  is  plain.  The 
supervisors  may,  with  the  consent  and  on  the  application  of  the 
town,  authorize  it  to  buy  the  site  and  build  the  halL  The  electors 
voted  that  a  site  should  be  purchased  and  a  hall  built. 

Upon  this  the  supervisors  conferred  the  power.  The  consent  of 
the  town,  and  the  authority  of  the  board  concur,  and  that  is  all 
which  is  called  for  by  the  act  in  question. 

By  chapter  197  of  Laws  of  1847,  any  town  was  authorized  to  vote  a 
sum  of  money  for  the  purchase  of  a  site  and  building  for  a  town 
hall,  not  exceeding  in  number  of  dollars  twice  the  number  of  elec- 
tors in  the  town.  By  chapter  157,  Laws  of  1849,  New  Utrecht 
was  permitted  to  raise  this  amount  in  three  equal  instaUments. 

In  1870,  the  electors  of  New  Utrecht  voted  to  raise  all  it  could 
raise,  $900,  for  the  site  and  hall.  The  money  is  now  in  the  bank 
to  the  credit  of  the  town. 
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It  is  claimed  that  these  laws  are  still  in  f orce^  and  that  New 
Utrecht  can  proceed  only  under  these  laws.  The  power  conferred 
upon  towns  and  boards  of  supervisors  by  the  act  of  1875,  is 
unrestricted.  It  covers  all  cases  which  come  within  its  provisions. 
There  is  no  question  involved  as  to  the  repeal  of  the  Laws  of  1847 
and  1849.  These  laws  applied  only  to  towns  where  there  was  no 
town-house,  and  limited  the  money  which  could  be  raised  to  obtain 
one.  If  there  had  been  a  $900  town  hall  built  under  the  law  of 
1847,  it  would  be  no  reason  why  the  town  and  board  of  supervisors 
could  not  obtain  a  better  one  under  the  law  of  1875. 

The  order  denying  an  injunction  should  be  affirmed,  with  costs 
and  disbursements. 

Dykman,  J.,  concurred.   Gilbeet,  J.,  not  sitting. 

Order.affirmed,  with  costs  and  disbursements. 


MAEGARETTA  P.  BARNES,  Appellant,  v.  SARAH  JANE 
STOUGHTON  AOT  CHARLES  STOUGHTON,  her  Husband, 
Respondents,  Impleaded  wtth  WILLIAM  DOUGHERTY  and 
JOHN  A.  CURRIER,  Appellanto. 

8cUe  qfrnortgoffed  premises —power  qf  court  to  direct  sale  ofaU  the  property  for  hemJU 
ofsvhsequerU  incunibrancers. 

In  an  action  to  foreclose  a  mortgage,  upon  the  written  application  by  the  owner 
of  the  equity  of  redemption,  and  of  all  the  parties  to  the  action,  including  all 
persons  who,  at  the  time  of  the  filing  of  the  Us  pendens,  had  liens  upon  the 
property,  subsequent  to  that  of  the  plaintiff,  the  court  may  order  that  all  the 
premises  be  sold  in  parcels  (though  a  portion  thereof  is  of  sufficient  value  to 
pay  up  the  amount  due  the  plaintiff),  not  only  for  the  benefit  of  the  plaintiff, 
but  also  for  that  of  aU  subsequent  incumbrancers  and  the  owner  of  the 
equity  of  redemption. 

Appeal  from  an  order  made  at  the  Special  Term,  reversing  an 
order  directing  the  manner  in  which  the  mortgaged  premises 
described  in  the  complaint  in  this  action  should  be  sold. 

James  R.  Ma/rvmy  for  the  appellant  Barnes. 

JoJm  A,  MapeB^  for  the  appellants  Dougherty  and  Currier. 

DemmM  McMahon^  for  the  respondents. 
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Baknaed,  p.  J. : 

The  order  should  be  reversed.  The  action  was  commenced  to 
forecloiae  a  mortgage  for  $10,000,  held  by  the  plaintiff  upon  certain 
lands  described  in  it.  There  were  very  numerous  subsequent  liens, 
some  by  mortgage  and  others  by  judgment.  The  original  decree 
followed  the  usual  form  and  directed  the  sale  of  the  mortgaged 
premises,  or  such  part  thereof  as  should  be  sufficient  to  pay  the 
mortgage  debt  and  costs.  After  a  sale  under  this  decree,  and  after 
it  had  been  set  aside,  because  not  made  in  parcels,  all  the  parties  to 
the  action,  including  all  who  had  existing  liens  at  the  filing  of  the 
notice  of  pendency  of  this  action,  made  a  written  stipulation  that 
the  decree  should  be  amended  so  that  it  should  direct  ^^  that  all  of 
the  premises  be  sold  not  only  for  the  benefit  of  plaintiff,  but  also 
for  aU  subsequent  incumbrances  and  the  said  Sarah  Jane  Stoughton, 
the  owner  of  the  equity  of  redemption."  The  decree  was  amended 
on  the  26th  June,  1873,  and  a  sale  of  all  the  property  in  parcels  made. 

At  the  sale,  one  of  the  purchasers  declined  to  take  title  to  two  of 
the  lots  or  parcels  sold,  known  by  the  numbers  10  and  16.  The 
purchaser  was  relieved  from  her  bid,  because  no  mention  was  made 
of  a  right  of  the  public  to  include  a  portion  thereof  in  a  street. 
The  action  is  now  in  this  position :  All  the  lands  have  been  sold 
under  this  amended  decree,  except  two  parcels.  The  land  sold  has 
realized  more  than  enough  to  pay  plaintiflf  her  mortgage  and  costs. 
It  has  not  realized  sufficient  to  pay  all  the  liens  on  it  represented  by 
the  parties  signing  the  stipulation,  and  will  not,  if  the  two  remaining 
pieces  are  sold  for  the  extreme  value  claimed  therefor  by  the  owner 
of  the  equity  of  redemption. 

By  the  order  in  question,  the  court,  at  Special  Term,  set  aside  and 
vacated  the  order  amending  the  decree  of  June  27,  1873.  This 
seems,  from  the  provisions  of  the  order,  to  have  been  done  upon  the 
ground  that  the  court  had  no  power  to  sell  premises,  except  to  pay 
the  mortgage  debt.  The  sale,  so  far  as  made,  is  legalized  by  a 
declaration  in  the  order  that  Mrs.  Stoughton  is  estopped  from  moving 
to  set  aside  the  sales  already  made ;  I  think  the  court  had  the  power 
to  make  the  amended  decree  in  question.  It  is  given  by  statute. 
(2  E.  S.,  193,  §  166.)  By  this  statute  power  is  given  the  Court  of 
Chancery,  if  the  mortgaged  premises  are  so  situated  that  the  sale  of 
the  whole  wiU  be  most  beneficial  to  the  parties,  the  decree  may,  in 
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the  first  instance,  be  entei'ed  for  the  sale  of  the  whole.  This  power 
was  exercised  in  Beehmam,  v.  CHiibs  (8  Paige  Oh.,  511). 

In  an  action  to  foreclose  a  mortgage,  where  a  junior  mortgagee 
was  a  defendant,  the  court  ordered  a  sale  to  cover  the  plaintiflPs 
debt,  and  all  liens  between  it  and  the  junior  mortgagee  including  it. 
In  this  case  (as  appeared  in  LivmgatonY.  Meldrum  (19  N.  T.,  440) 
the  decree  was  amended  after  the  plaintifiPs  mortgage,  debt  and  costs 
had  been  paid  by  sale  of  part  of  the  premises.  Application  was 
made  on  the  part  of  an  alleged  mechanic's  lienor  to  sell  the  remain- 
ing premises,  and  upon  consent  being  given  by  the  parties  it  was  so 
ordered.    The  power  of  the  court  was  upheld. 

Order  reversed,  with  costs  and  disbursements. 

Gilbert,  J.,  concurred.   Dykman,  J.,  not  sitting. 
Order  reversed,  with  costs  and  disbursements. 


SARAH   MARKET,    Claimant,  Appellant,  v.  EUGENE 
,  JO    j^i  BREWSTER,  Executor,  etc..  Respondent. 

^Qj^         16  Bu^3Wti  Ttfnderedly  (ms  fMfi!^  — recovery  for — when  proper, 

70  AD  ^130 

Defendant's  testatrix  being  taken  sick,  sent  for  the  plaintiff,  her  daughter,  who 

had  a  family  of  her  own,  with  whom  she  resided,  to  come  and  take  care  of  her. 
Plaintiff  accordingly  left  her  home  and  resided  with  and  took  care  of  the 
deceased  for  nearly  four  years,  during  which  time  the  deceased  frequently  said 
that  the  plaintiff  should  be  well  rewarded  therefor. 
In  an  action  brought  to  recover  the  value  of  such  services,  after  the  death  of  the 
testatrix,  hdd,  that  it  was  not  to  be  classed  with  the  ordinary  cases  of  services 
rendered  by  one  member  of  a  family  to  another,  and  that  plaintiff  was  entitled 
to  recover. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiff  to  recover  the  value  of 
services  rendered  by  her  in  nursing  and  taking  care  of  her  mother, 
the  defendant's  testatrix. 

Shafer  <&  HiU^  iot  the  appellant. 

Waiter  C,  AntJumy^  for  the  respondent. 
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Baknabd,  p.  J. : 

The  deceased  was  the  mother  of  the  plaintiff,  but  the  plaintiff 
had  a  family  of  her  own,  and  lived  with  her  family  some  miles 
from  the  deceased.  The  deceased,  on  being  taken  sick  and  help- 
1^8,  sent  for  her  daughter,  the  plaintiff,  to  come  at  once  and  take 
care  of  her.  This  was  in  1869.  The  plaintiff  substantially  gave 
all  her  time  to  nursing  and  taking  care  of  her  mother  for  the  four 
years  following.  The  deceased  is  proven  to  have  repeatedly  said 
during  those  four  years  "  that  plaintiff  should  be  well  rewarded ; " 
"that  she  should  receive  a  fair  compensation  or  reward  for  her  ser- 
vices ; "  "  that  she  (deceased)  would  see  she  (plaintiff)  was  well  paid 
for  it  (her  services) ; "  "  that  she  intended  to  see  the  claimant  paid ; " 
"  that  she  shall  be  well  paid  for  it."  Some  of  these  declarations 
were  made  in  the  presence  of  plaintiff.  There  is  nothing  in  the 
evidence  tending  to  show  that  such  compensation  to  plaintiff  was 
to  be  made  by  will.  Proof  was  offered  by  plaintiff  to  show  that  she 
received  nothing  under  the  will  of  the  deceased,  which  was  excluded. 
If  such  had  been  the  understanding,  and  the  same  had  not  been 
complied  with,  an  action  at  law  for  the  value  of  the  services  could 
have  been  maintained.  {Robmson  v.  Raynor^  28  N.  T.,  494.)  In 
the  absence  of  proof  showing  a  design  to  compensate  by  will,  we 
think  the  action  sustainable.  The  plaintiff  was  not  a  member  of 
the  family  of  deceased  at  the  time  of  her  employment  by  deceased. 
She  was  living  in  her  own  household.  She  never  legally  ceased  to 
be  a  member  of  her  own  household,  although  absent  at  her  mother's, 
under  her  mother's  employment.  The  deceased  repeatedly  prom- 
ised plaintiff  should  be  paid.  This  case  is  not  one  to  be  classed 
with  those  cases  where  the  services  are  to  be  gratuitous,  as  having 
been  rendered  by  one  member  of  the  same  family  and  household 
for  another. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 

GiKBBBT  and  Dtxman,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event 
Hun— Vol.  X.         8 
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FRANCIS    B.   STRYKER,   Jr.,   Respondent,    v,    PATRICK 
CASSIDY,  Appellant. 

Meehcmic'a  Um — chapter  478  of  1862 — meamng  of  the  word  *  *  labor  " — ArekUect  not 
entitled  to  Uenfor  eerviees. 

The  word  "labor,"  as  used  in  chapter  478  of  1802,  providing  that  any  person 
who  shall  hereafter  perform  any  labor  in  building,  altering  or  repairing  any 
house  shall,  upon  filing  the  notice  required  by  that  act,  have  a  lien  for  the 
value  of  such  labor,  does  not  include  the  services  rendered  by  an  architect 
in  superintending  the  erection  of  the  house,  and  he  is  not  entitled  to  a  lien  on 
the  house  for  the  value  thereof. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  report  of  a  referee. 

The  action  was  brought  to  foreclose  a  mechanic's  lien  filed  under 
chapter  478  of  1862  for  services  rendered  by  the  plaintiff,  as  an 
architect,  in  preparing  plans  and  specifications  and  superintending 
the  erection  of  the  building  against  which  the  Ken  was  sought  to 
be  enforced. 

jff.  O.  Placej  for  the  appellant. 

Jos.  M.  Pray,  for  the  respondent. 

Babnasd,  p.  J. : 

The  question  presented  by  this  appeal  is,  whether  an  architect  is 
a  person  who  can  have  a  lien  under  chapter  478,  Laws  of  1862. 
The  particular  words  under  which  the  claim  is  made  are  as  follows : 
"  Any  person  who  shall  hereafter  perform  any  labor,  or  furnish  any 
materials  in  building,  altering  or  repairing  any  house,  building  or 
other  improvement  upon  lands  or  appurtenances  to  such  house  or 
other  building  by  virtue  of  any  contract  with  the  owner  *  *  * 
shall,  upon  filing  the  notice  *  *  *  have  a  lien  for  the  value  of 
such  labor  and  materials  upon  such  house,"  etc. 

The  plaintiff,  as  architect,  superintended  the  erection  of  a  house 
on  defendant's  land,  by  a  contract  with  the  defendant  personally.  1 
am  unable  to  find  any  case  involving  a  consideration  of  this  section, 
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but  the  principle  contended  for  has  received  adjudication.  In 
Ericsson  v.  Brovyn  (38  Barb.,  390),  the  words  of  the  "  New  York 
and  Liverpool  United  States  Mail  Steamship  Company"  charter 
contained  these  words :  "  The  stockholders  of  the  said  company 
shall  be  jointly  and  severally  individually  liable  for  debts  that  may 
be  due  and  owing  to  all  their  laborers  and  operators,  for  services 
performed  for  said  corporation."  The  plaintiff  in  that  case,  Mr. 
Ericsson,  performed  labor  and  services  as  a  consulting  engineer. 
It  was  held  that  he  did  not  come  within  the  section ;  that  "  laborers 
and  operators"  did  not  cover  a  consulting  engineer ;  that  the  act 
was  not  designed  to  protect  pi^ofessional  men.  In  Aihin  v.  Wdsson 
(24  N.  Y.,  482),  a  contractor  built  a  portion  of  a  road  bed  for  a  rail- 
road company.  The  law  provided  that  "all  the  stockholders  of 
every  such  company  shall  be  jointly  and  severally  liable  for  all  the 
debts  due  and  owing  to  any  of  its  laborers  and  servants  for  services 
performed  for  such  corporation.  It  was  held  that  the  contractor 
who  performed  labor  himself  with  his  men,  did  not  come  within  the 
description  of  "  laborer  or  servant"  in  the  section  referred  to.  It  has 
been  held  in  this  court  that  a  bookkeeper  did  not  come  within  the 
term  of  section  18  of  chapter  40,  of  Laws  1848,  whereby  the 
stockholders  were  made  personally  liable  "for  all  debts  due  and 
owing  to  all  their  laborers,  servants  and  apprentices,  for  services  per- 
formed for  such  corporation." 

I  think  services  rendered  by  an  architect  do  not  come  within  the 
meaning  of  term  "labor"  under  the  lien  law  in  question,  and  that 
the  judgment  should  be  reversed  and  a  new  trial  granted  at  Special 
Term,  costs  to  abide  event. 

GiLBBBT,  J.,  concurred. 

Present  —  Babnabd,  P.  J.,  Gilbeet  and  Dykman,  J  J. 

Judgment  reversed  and  new  trial  granted  at  Special  Term,  costs 
to  abide  event.      • 
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GOTJVERNEIIR   PAULDING    and  others,  Restondents,  v. 
GEOEGE  COOPER  anv  othees,  Appellants. 

Cfimtraot8  by  pubUc  officers — dtttiea  of,  as  to  payment — when  peraonaUy  liable  thereon 
—  Effect  of  a  dauae  in  contract  exempting  officer  a  from  personal  lidbiUiy, 

The  defendants,  commissioners  appointed  under  chapt-er  720  of  1869,  were 
authorized  thereby  to  borrow  $10,000,  and,  in  addition  thereto,  to  issue  town 
bonds,  not  exceeding  $20,000  per  mile,  to  widen,  grade  and  bridge  a  highway 
known  as  the  eastern  boulevard,  the  town  authorities  being  directed  to  deliver 
the  bonds  to  them  as  they  might  be  needed.  The  plaintiffs  contracted  with 
the  defendants  to  build  a  bridge  upon  said  highway  for  $19,864,  to  be  paid  in 
bonds.  Upon  applying  to  the  commissioners  for  payment,  after  the  comple- 
tion of  the  work,  they  were  informed  that  all  the  bonds  authorized  by  the  act 
had  been  issued  to  other  persons  for  constructing  the  highway. 

In  an  action  by  the  plaintiffs  to  charge  the  defendants  personally  with  the  amount 
due  under  the  contract,  Tield,  that  they  were  entitled  to  recover. 

Held,  further,  that  their  right  to  recover  was  not  affected  by  the  facts  that  the  con- 
tract was  made  by  the  defendants  as  conmiissioners  and  not  as  individuals, 
and  that  it  contained  a  clause  providing  that  they  should  not  be  held  to  any 
individual  liability  whatever. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  to  charge  the  defendants  personally  with 
the  amount  due  under  a  contract  entered  into  by  them,  as  commis- 
sioners of  the  eastern  boulevard  of  the  town  of  Westchester,  for  the 
construction  of  an  iron  bridge.  The  contract  was  made  "  between 
Abraham  Hatfield,  George  Cooper,  Hugh  Lunney  and  Thomas  Jay 
Bryne,  not  as  individuals  but  as  a  body  corporate,  commissioners 
of  the  eastern  boulevard  of  the  town  of  Westchester,  in  the  county 
of  Westchester  and  State  of  New  York,  acting  under  authority  of 
the  law  of  the  State  of  New  York  (chapter  720,  1869),  parties  of 
the  first  part,"  and  concluded  as  follows : 

"  Inasmuch  as  the  said  commissioners,  parties  of  the  first  part, 
are  acting  in  a  public  capacity,  they  shall  not  be  held  to  any  indi- 
vidual liability  whatever ;  and,  also,  inasmuch  afi  the  road  is  needed 
for  public  use  without  unnecessary  delay,  the  party  of  the  second 
part  covenants  to  perform  this  contract  within  the  stipulated  time." 

Odle  GlasBy  for  the  appellants. 

08oa/r  Smedhw*g^  for  the  respondents.  The  reservation  in  the 
contract  exempting  the  defendants  from  individual  liability  has  no 
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force  whatever.  {Fva^ival  v.  CoornbeSy  6  Manning  &  Granger, 
736.)  When  an  individnal  sustains  an  injury  by  the  misfeasance  or 
nonfeasance  of  a  public  officer  who  acts,  or  omits  to  act,  contrary  to 
his  duty,  the  kw  gives  redress  to  the  injured  party  by  an  action 
adapted  to  the  nature  of  the  case.  {Addt  v.  Brady ^  4  Hill,  630 ; 
Robinson  v.  Chamberlain^  34  N,  T.,  389 ;  FuUon  Fire  Ina.  Co.  v. 
Baldwin^  37  id.,  648 ;  Hover  v.  Ba/rhhoofj  44  id.,  113 ;  J^icks  v. 
Dow^  42  id.,  47;  McCwrthy  v.  City  of  Syracuse^  46  id.  194;  John- 
son V.  Belden^  47  id.,  130 ;  Cla/rh  v.  MuUer^  64  id.,  528 ;  Merid  v. 
Wynvonaold,  13  Car.  II,  Hardres'  R,  206 ;  Horsley  v.  BeU  [1778] ; 
1  Brown's  Chancery  Cases,  n,  101 ;  S.  C,  Ambler's  R.,  770 ;  1 
Brown's  Parliamentary  Cases,  396 ;  Higgma  v.  Zimngstoney  4 
Dow's  R.,  341 ;  see  at  pp.  366,  356 ;  BurreU  v.  JoneSy  3  B.  & 
Aid.,  47 ;  LambeH  v.  KnoU,  6  Dowling  &  Ryland,  122 ;  PwrroU 
V.  Eyre^  10  Bing.,  283 ;  CuUen  v.  Duke  of  Queensberryy  1  Brown's 
Chancery  Cases,  101 ;  Appleton  v.  BinJcSy  6  East,  148 ;  Zancaster  v. 
Tucker^  1  Bing.,  201 ;  Btirls  v.  Smith,  7  id.,  705 ;  Doubleday  v. 
Mueketty  7  id.,  110 ;  Hoshm  v.  Slaton^  Hardwick's  Cases,  360.) 

Barnard,  P.  J. : 

The  legislature,  by  chapter  720,  Laws  of  1869,  authorized  the 
town  of  Westchester,  in  Westchester  county,  to  borrow  $10,000  and 
to  issue  bonds  of  the  town,  not  exceeding  $20,000  per  mile,  to  widen, 
grade  and  bridge  a  highway  in  that  town,  known  as  the  Eastern 
boulevard. 

The  defendants  were  appointed  commissioners  to  widen  make  and 
construct  the  same.  The  work  was  required  by  the  act  to  be  done 
by  contract.  The  commissioners  were  to  make  the  contracts,  and 
could,  by  the  provisions  of  the  act,  require  security  for  the  faithful 
performance  of  the  work  by  any  contractor.  The  work  could  be 
done  in  sections,  at  the  option  of  the  commissioners.  The  town 
authorities  were  required  to  deliver  to  the  commissioners,  from 
time  to  time,  as  might  be  needed,  bonds  of  the  town  for  the  purpose 
of  the  improvement  of  the  highway.  Under  this  act  the  defend- 
ants, as  such  commissioners,  in  the  manner  provided  by  this  law, 
contracted  with  the  plaintiffs  to  erect  an  iron  bridge  over  the  West- 
chester creek  for  the  price  of  $19,864,  payable  from  time  to  time  as 
the  work  progressed,  in  the  bonds  of  the  town.     The  plaintiffs 
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completed  the  bridge  under  the  contract,  and  did  the  extra  work 
incident  thereto,  and  when  the  work  is  completed  they  are  told  that 
all  the  bonds  have  been  issued  which  the  act  permitted,  and  that 
there  is  no  fund  with  which  to  pay  plaintiflFs  for  the  bridge.  I 
think  the  defendants  are  plainly  personally  liable.  They  are  public 
officers.  They  were  charged  with  the  duty  of  keeping  the  work 
within  the  limit  authorized  by  the  act,  and  whenever  a  contract  was 
made  they  were  charged  with  the  duty  of  keeping  the  amount  neces- 
sary to  perform  it.  The  contract  made  an  appropriation,  and  it 
was  the  duty  of  the  commissioners  to  keep  it  inviolate.  The 
defendants  must  assume  one  of  two  positions,  and  either  will 
uphold  this  action.  They  either  contracted  with  plaintiffs  in  excess 
of  their  power,  or  they  contracted  with  sufficient  funds,  and  suffered 
those  funds  to  be  appropriated  to  other  purposes.  It  was  a  viola- 
tion of  duty  in  either  case.  The  plaintiffs  have  lost  their  labor  and 
materials  by  it.  Official  neglect,  and  loss  thereby  to  the  plaintiffs 
specially,  are  thus  made  out.  (Adsit  v.  Brady ^  4  Hill,  630 ;  Hoi- 
vnson  V.  Chrnnberlom^^  34  N.  Y.,  389 ;  Fulton  Fire  In&wrcuriGe  Co. 
V.  Baldm,  37  id.,  648.) 

The  defendants,  commissioners,  made  a  contract  with  one  Dunn 
to  build  the  abutment  on  which  the  bridge  was  to  be  placed,  and 
the  approaches  to  the  bridge.  This  work  was  carried  off  by  the 
flood,  and  the  conmiissioners  aver  and  prove  that  they  were  com- 
pelled to  expend  $3,651.08  in  replacing  it.  I  think  the  fact  clearly 
irrelevant  to  the  plaintiffs.  The  defendants  were  bound  to  take  such 
means  as  would  provide  for  the  execution  of  the  contract  by  the 
Messrs.  Dunn.  They  might  take  security  or  they  might  pay  after 
work  completed  and  tests  made,  or  in  some  other  way.  The  plain- 
tiffs were  charged  with  no  duty  in  regard  to  it.  The  defendants 
could  not  use  the  money  appropriated  to  pay  plaintiffs,  to  rebuild 
the  abutments.  That  would  be  incurring  an  obligation  subsequent 
to  plaintiff's  contract,  whereby  the  fund  appropriated  to  meet  it  was 
impaired. 

The  judgment  should  be  affirmed,  with  costs. 

GiLBBBT,  J.,  concurred ;  Dykman,  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 
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SIDNEY  H.  STUART,  Appellant,  v.  GEORGE  W.  PALMER, 

AS  CoLLECrOB  OF   TaXES  OF  THE   ToWN  OF   NeW   LoT8,  AND  THE 

TOWN  OF  NEW  LOTS,  Respondents. 

AMeumerU  for  loeai  improDemeTU — notice  to  parties  affected  by — when  reqmred, 

Wliere  an  act  of  the  legislature  requires  the  expenses  of  a  local  improvement  to 
be  asaeaaed  upon  the  property  benefited,  no  notice  of  the  time  and  place  at  which 
the  aasessoTB  will  meet  to  hear  persons  to  be  affected  thereby,  nor  of  the  com- 
pletion of  the  assessment,  is  required  to  be  given,  unless  required  by  the  terms 
of  the  act  itself. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

This  was  an  action  in  equity,  to  vacate  an  assessment  imposed  upon 
real  estate  of  the  plaintiff,  on  the  ground  that  the  same  was  a  doud 
upon  his  title  thereto. 

James  JS.  Adwrns^  for  the  appellant.  The  assessment  and  lien 
thereof  is  void  and  should  be  vacated  and  set  aside,  because  it  was 
made,  levied  and  confirmed  without  any  notice  to  the  plaintiff  or 
other  property  holders  affected  thereby.  (Laws  of  1870,  chap.  619 
IZ-.IniJie  Matter  ofFord^  6  Lans.,  92 ;  IrdamdY.  City  of  Rochester^ 
51  Barb.,  414 ;  Owners  of  Chrovmd  v.  Mayor  of  AVxmy^  15  Wend., 
375 ;  Jordan  v.  HyaU^  3  Barb.,  275 ;  In  re  Comrs,  of  C&rv.  Pa/rk, 
51  id-,  277 ;  Sharp  v.  Johnson^  4  Hill,  92  ;  Oruger  v.  Dougherty^  43 
X.  Y.,  119, 122 ;  People  ex  rd.  v.  Hv/rUmrt,  46  id.,-  110 ;  In  re 
Fla&u9h  Ave,,  1  Barb.,  286 ;  Hopkims  v.  Mason,  42  How.,  115 ; 
Jackson  V.  Healey,  20  Johns.,  495 ;  Fonda  v.  Canal  Com/ra.,  1  Wend., 
288 ;  Rockwdi  v.  NeaHng,  35  N.  T.,  302 ;  Dmibleday  v.  Newton, 
9  How.,  71 ;  Sharp  v.  Spier,  4  Hill,  76 ;  Fitch  v.  CmnrB.  qf  High- 
ways,  22  Wend.,  132 ;  Taylor  v.  Porter,  4  Hill,  140.) 

C.  J.  Lowrey,  for  the  respondents. 

Basnabd,  p.  J. : 

By  chapter  217,  Laws  of  1869,  as  amended  by  chapter  619,  Laws 
of  1870,  the  legislature  directs  commissioners  to  be  appointed  by 
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the  Snpreme  Court,  whose  dnty  should  be  to  open  and  lay  out 
Atlantic  avenue,  in  the  city  of  Brooklyn.  These  commissioners 
were  also  to  assess  the  value  of  the  land  taken,  and  to  assess  the 
amount  of  the  award  and  expenses  upon  the  lands  and  premises 
benefited.  Before  making  the  assessment  and  awards  public  notice 
was  required  to  be  published  in  two  or  more  public  newspapers  of 
the  county  of  Kings,  at  least  twenty  days  before  the  same  were  to 
be  made,  and  of  the  time  and  place  of  meeting  to  make  the  same. 
There  is  no  question  made  but  that  this  notice  was  given.  The 
report  waa  made  to  the  Supreme  Court  and  the  same  was  confirmed. 

The  act  required  the  commissioners : 

"  Section  4.  Upon  the  confirmation  of  said  report "  *  *  * 
"  the  said  commissioners  shall  be  authorized  to  enter  upon  the  lands 
and  premises  taken  for  said  street  or  avenue,  and  cause  the  same  to 
be  properly  l^gulated,  graded,  graveled,  curbed,  guttered,  with 
crosswalks  at  intersecting  streets,  in  such  manner  and  in  such  place 
as  shall  in  their  judgment  be  necessary  to  make  and  preserve  a  suit- 
able public  street  or  avenue,  and  to  assess  the  expenses  of  such 
regulating,  grading,  graveling,  curbing,  guttering,  and  crosswalks 
upon  the  lands  and  premises  which,  in  their  judgment,  shall  be  bene- 
fited by  such  improvement,  in  proportion  to  the  benefit  accruing  to 
them  by  reason  thereof,  the  district  of  assessment  to  extend  back 
as  provided  heretofore  in  this  act.  They  shall  certify  such  assess- 
ment with  the  names  of  the  parties  assessed  to  the  supervisor  of 
the  said  town,  and  the  amount  so  assessed  shall,  together  with  inter- 
est at  the  rate  of  seven  per  cent  per  annum,  from  the  time  of  mak- 
ing such  assessment  until  the  expiration  of  the  warrant  of  the  col- 
ection,  be  added  by  the  supervisors  of  the  county  of  Kings  to,  and 
make  a  part  of  the  amount  of  taxes  for  the.  ensuing  year  upon  the 
lands  and  premises  upon  which  they  are  assessed,  respectively,  and 
shall  be  a  lien  thereupon,  and  be  levied  and  collected  in  the  same 
manner  as  other  taxes  are  required  by  law  to  be  collected,  and  when 
collected  to  be  applied  to  the  payment  of  the  bonds  to  be  issued 
and  provided  for  in  this  act." 

By  the  preceding  section  the  district  of  assessment  was  made  to 
be  three  hundred  feet  on  each  side  from  the  avenue.  The  assess- 
ment in  question  was  made  against  the  plaintiff  under  tie  fourth 
section  and  was  solely  for  improving  the  avenue.     The  commis- 
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sioners,  in  making  the  assessment  upon  the  strip  of  land  for  the 
improvement  of  the  avenue  under  the  fourth  section,  gave  no  notice 
of  the  meeting,  and  gave  none  whatever  of  the  completion  of  the 
assessment,  and  gave  no  time  for  the  presentation  of  grievances  by 
those  who  were  assessed.  The  question  presented  is,  whether  such 
omission  to  give  notice  was  fatal  to  the  assessment.  The  act 
required  no  notice  of  the  assessment  under  this  fourth  section. 

In  Oioners  of  Ground  v.  The  Mayor  (15  Wend.,  374),  it  was  held 
that  only  such  notice  need  be  given  as  was  required  by  the  act. 
The  same  principle  was  held  in  The  People  v.  The  Mayor  (4  N.  T., 
419).  In  the  case  before  us  no  notice  was  required  by  the  act 
The  exercise  of  a  taxing  power  does  not  depend  upon  notice.  It  is 
an  unlimited  power.  "  However  absolute  the  right  of  an  individ- 
ual may  be,  it  is  still  in  the  nature  of  that  right  that  it  must  be  as  a 
portion  of  the  public  burthens,  and  that  portion  must  be  determined 
by  the  legislature." 

"  The  only  security  against  the  abuse  of  this  power  is  found  in 
the  structure  of  the  government  itself.  In  imposing  a  tax  the  gov- 
ernment acts  upon  its  constituents.  This  is  in  general  a  sufficient 
security  against  erroneous  and  oppressive  taxation.  The  people  of 
a  State,  therefore,  give  to  their  government  a  right  of  taxing  them- 
selves and  their  property,  and,  as  the  exigencies  of  the  government 
cannot  be  limited,  they  prescribe  no  limits  to  the  exercise  of  this 
right"     {The  People  v.  The  Mayor,  4  K  T.,  419.) 

I  think  the  judgment  should  be  affirmed,  with  costs. 

GiLBZBT,  J. : 

The  complaint  in  this  case  was  properly  dismissed.  1.  A  suit  in 
equity  does  not  lie  against  a  collector  of  taxes  to  set  aside  the  tax. 
2.  The  tax  complained  of  forms  a  part  of  the  county  tax.  The 
original  apportionment  of  the  cost  of  the  improvement,  and  the 
assessment  of  the  sums  apportioned  upon  the  property  benefited 
thereby,  was  confirmed  by  this  court.  No  objection  to  the  confirm- 
ation of  that  report  appears  to  have  been  taken,  and,  in  the  absence 
of  proof,  in  a  collateral  action  of  this  kind,  wo  are  bound  to  pre- 
sume that  no  valid  objection  to  the  proceedings  existed.  3.  No 
notice  of  the  proceeding  to  levy  a  county  tax,  other  than  the  gen- 
eral provision  of  the  statute  requiring  the  assessors  to  keep  the 
Htm— Vol.  X.        i 
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aflsessment  rolk  open  for  inspection  and  review  dnring  a  specified 
period  when  the  persons  assessed  may  appear  before  them  and  make 
their  objections,  is  necessary. 

If  the  plaintiff  has  any  remedy  for  the  grievance  of  which  he 
complains,  it  is  very  evident  that  this  is  not  an  appropriate  one. 

The  judgment  mnst  be  affirmed,  with  costs. 

Present — Baenard,  P.  J.,  Gilbert  and  Dykman,  J  J. 
Judgment  affirmed,  with  costs. 


AUGUSTUS  HILL,  Respondent,  v.  THE  HIBERNIA  INSUR- 
Alf OE  COMPANY  OF  OHIO,  Appellakto. 

Policy  of  %7i»wr<mc6 — meaning  of  words  "standing  detached"  in — eoideruse  as  to 
their  meaning  anumg  insurance  men,  inadmissible. 

Defendant  issued  a  policy  of  insurance  upon  plaintiff's  "  two-story  frame  dwelling, 
composition  roof,  standing  detached  on  the  west  side  of  Bennett  ayenue." 
The  house  stood  about  seven  feet  from  another  house.  In  an  action  to 
recover  for  a  loss  sustained  under  the  policy,  the  defendant  offered  to  prove 
that  the  words  "standing  detached"  meant,  "amongst  insurance  men  gen- 
erally," that  the  house  was  at  least  twenty-five  feet  from  external  exposure. 

EM,  that  the  evidence  was  properly  rejected;  (1)  because  there  was  no  ambiguity 
in  the  meaning  of  the  words ;  (2)  because  there  was  no  offer  to  prove  that 
the  particular  meaning  sought  to  be  given  to  these  words  was  known  to  the 
plaintiff. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a  new 
trial  made  npon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

This  action  was  brought  to  recover  the  amount  of  a  poKcy  of 
insurance  issued  by  the  defendant  upon  a  house  belonging  to  the 
plaintiff,  which  had  been  burned. 

Wm,  JSktUmcm,  for  the  appellant.  The  terms  "  standing  detached," 
when  applied  to  a  building  insured,  having  acquired  in  the  insurance 
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business  a  peculiar  and  technical  meaning,  different  from  their 
ordinary  meaning,  should  be  construed  according  to  their  sense  in 
the  insurance  business.  (Greenl.  on  Ev.  [12th  ed.],  §§  278,  280, 
292,  295  a;  2  Starkie  on  Ev.  [5th  Am.  ed.],  §  565 ;  Hutchison  v. 
Bowker^  5  M.  &  W.,  535;  Boorman  v.  Jenkins^  12  Wend.,  573; 
Dickenson  v.  Wiiter  Cama*s.  of  Poughkeepsie^  2  Hun,  615 ;  Robertr 
ifon  V.  French,  4  East,  135 ;  Ooit  v.  Com.  Ins.  Co,,  7  Johns.,  385 ; 
Goodyea/r  y.  Ogden,  4  Hill,  104 ;  Da/weon  v.  Ketde,  id.,  106 ;  Dalr 
tan  V.  Dwniels,  2  Hilt.,  472;  WaUs  v.  BwOey,  49  N.  T.,  464; 
Miller  v.  Stevens,  1  Am.  R.,  139 ;  Sweet  v.  Shumway,  3  id.,  471 ; 
5  id.,  241,  note;  6  id.,  678,  note;  Brown  v.  Byrne,  77  Eng.  Com. 
L.,  702 ;  1  Smith's  Lead.  Cases,  by  Hare  &  Wallace  [6th  Am. 
ed.],  828,  et  seq.;  Hutchison  v.  Tdtham,  6  Eng.  R.,  by  Moak, 
232 ;  Applemam,  v.  Fish^,  34  Md.,  540 ;  Whiting  v.  Boardmcm, 
118  Mass.,  242;  Wadley  v.  Bams,  63  Barb.,  500;  United  Siates 
Dig.,  tit.  "Usage;"  Goodrich  v.  Stevens,  5  Lans.,  230;  St<mdard 
OH  Co.  V.  Triumph  Ins.  Co.,  Ct.  App.,  1  Law  and  Equity,  512 ; 
Theory  and  Practice  of  Underwriting,  by  Rogers,  p.  13 ;  Alexamder 
V.  Germania  Ins.  Co.,  Ct.  App.,  5  Ins.  Law  Jour.,  360,  May  num- 
ber.) The  evidence  excluded  is  material  to  the  issue.  If  "  sto/ndi/ng 
detached  ^^  means  at  least  twenty-five  feet  from  eirtemal  exposure, 
there  is  a  breach  of  warranty  and  a  material  misrepresentation  which 
relieve  the  defendant  from  all  liability  under  the  policy.  (Flanders 
on  Fire  Ins.,  204,  205,  208,  255 ;  Bliss  on  Life  Ins.,  53,  54,  56,  §§  34, 
37,  38;  May  on  Ins.,  160,  161;  McZoon  v.  Mutual  Ins.  Co.,  100 
Mass.,  472 ;  1  Am.  R.,  129 ;  Ashworth  v.  Bmlderi  Mutual  Fire  Ins. 
Co.,  3  Ins.  Law  Jour.,  489 ;  DeHahn  v.  Hartley,  1  Term  R.,  385 ; 
Fowler  V.  JEtna  Fire  Ins.  Co.,  6  Cow.,  673 ;  French  v.  Chenam^o 
Mutual  Ins.  Co.,  7  HiU,  122 ;  Jevmings  v.  Samn^,  2  Denio,  75 ; 
Burritt  v.  Sao'atoga  Mutual  Ins.  Co.,  6  HiU,  188 ;  Mead  v.  North- 
western Ins.  Co.,  7  N.  Y.,  530 ;  Ripley  v.  jiEtna  Ins.  Co.,  30  id., 
136 ;  Pierce  v.  Empire  Ins.  Co.,  62  Barb.,  636 ;  Cushm/m  v.  U.  S. 
Life  Ins.  Co.,  4  Hun,  784;  Chase  v.  Hamiltm,  20  N.  T.,  52 ; 
BenedAct  v.  Ooeamlns.  Co.,  31  id.,  394 ;  Brice  v.  ZoriUard  Fire  Ins. 
Go.,  55  id.,  240;  Ch(ife  v.  CaMaraugus  Co.  Mutual  Ins.  Co.,  18 
id.,  876 ;  3  Kent's  Com.  [12th  ed.],  376 ;  1  Parson's  on  Con.  [5th 
ed.],  438 ;  dark  on  Ins.,  121 ;  Burritt  v.  Saratoga  Ins.  Co.,  6  Hill, 
188 ;  Ohaee  v.  Hamilton,  20  N.  Y.,  52 ;  Caaenove  v.  British  AsBur- 
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rnioe  AssoGiatiofiy  6  C.  B.  [N.  S.],  437 ;  Anderson  v.  Fitzgerald^  4 
House  of  Lords  Oases,  484.) 

DamAeL  T.  WaMen^  for  the  respondent.  The  language  of  the 
policy  was  plain ;  the  words  "  standing  detached  "  were  not  ambigu- 
ous, and  therefore  did  not  need  any  construction.  Where  a  clause 
in  a  policy  is  dear  in  itself  it  ought  to  be  understood  literally. 
(Marshall  on  Ins.,  212 ;  Reynolds  v.  Com.  F.  Ins.  Co.^  47  N.  T., 
605 ;  Rcmn  v.  The  Home  Ins,  Co.^  59  id.,  387 ;  White  v.  Hudson 
R.  Ins.  Go.,  15  How.  Pr.,  288,  per  Cady,  J. ;  Mut.  Ins.  Co.  v.  Hone, 
2  N.  Y.,  243,  244.) 

Barnabd,  p.  J. : 

The  defendant  issued  to  the  plaintiff  a  policy  of  insurance  on  the 
5th  of  January,  1874,  to  expire  in  one  year.  The  subject  of  the 
insurance  was  "  the  two  story  frame  dwelling,  composition  roof, 
standing  detached  on  the  west  side  of  Bennett  avenue,  about  125 
feet  north  of  Duryea  avenue,  east  New  York,  Long  Island." 

The  house  was  entirely  destroyed  on  the  17th  of  June,  1874. 
At  the  time  of  the  insurance  this  house  was  unoccupied,  and  so 
continued  until  the  fire.  The  house  stood  about  seven  feet  from 
another  house.  Upon  the  trial  the  defendant  offered  to  show  that 
the  words  "  standing  detached"  in  a  policy  meant,  "  amongst  insur- 
ance men  generally,"  that  the  subject  of  the  insurance  should  be  at 
least  twenty-five  feet  from  external  exposure.  This  offer  was 
rejected,  and  the  plaintiff  had  a  verdict.  The  defendant  makes  two 
principal  objections  to  the  recovery : 

First.  That  the  word  "  dwelling"  in  the  policy  imports  a.  warranty 
that  the  building  was  then  occupied  as  a  dwelling,  and  being  broken, 
the  policy  was  void. 

Second.  That  it  was  error  to  exclude  the  evidence  as  to  the  special 
meaning  of  the  words  "  standing  detached." 

The  first  objection  under  the  evidence  seems  untenable,  and  hardly 
consistent  with  good  faith.  There  was  an  application  in  writing  for 
the  policy.  This  application  is  in  the  defendant's  possession,  and  is 
not  produced.  PlaintifiE's  agent.  Bond,  testifies  that  defendant's 
agent,  Carroll,  wrote  down  the  application,  and  that  he,  Bond,  told 
him  that  it,  the  house,  was  then  unoccupied.     If  the  policy  had 
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mentioned  this  paper,  it  wonld  have  been  a  part  of  the  policy  by 
its  express  terms.  As  it  is,  if  the  poKcy  is  made  ont  diflferent  from 
the  application^  the  policy  should  conform  to  it.  Carroll,  defend- 
ant's agent,  does  not  deny  that  there  was  a  written  application,  but 
says  that  Bond  left  it  — importing  that  Bond  drew  it.  No  matter 
who  drew  it,  the  evidence  is  conclusive,  that  the  written  paper  con- 
tains a  statement  that  the  house  was  unoccupied.  Bond  says  Car- 
roll drew  it  from  what  he  stated,  and  that  the  fact  of  the  house 
being  unoccupied  was  a  part  of  it.  Carroll  says,  I  don't  remember 
Bond  telling  me  so,  but  "  he  left  a  written  memorandum  of  what 
he  wanted."  In  filling  out  the  policy,  Carroll  was  defendant's 
agent,  and  his  error  in  filling  ont  the  policy  should  not  destroy  the 
policy.  {Rowley  v.  The  Empire  Insurcmce  Company^  36  N.  Y., 
550.) 

As  to  the  second  objection  taken  by  defendants,  there  are  two  rea- 
sons why  it  should  not  prevail. 

First.  There  is  no  ambiguity  in  the  words  "  standing  detached." 

Second.  There  is  no  offer  to  prove  that  the  particular  meaning 
claimed  for  the  words  was  known  to  the  assured.  When  the  usuage 
is  as  to  a  particular  trade  or  profession,  a  party  to  be  bound  by  it 
"must  be  shown  to  have  knowledge  or  notice  of  its  existence." 
(  Walls  V.  BcMy,  49  N.  Y.,  464.) 

I  think  the  judgment  should  be  affirmed,  with  costs. 

GiLBSiBT,  J.,  concurred.     Dykman,  J.,  not  sitting. 

Gilbert,  J. : 

The  defense  in  this  case  seems  to  be  entirely  destitute  of  merit. 
The  company  received  a  verbal  notice  of  the  loss  immediately  after 
the  fire,  and  nine  days  after  the  fire  proofs  of  loss  were  served, 
which  also  contained  a  formal  written  notice  of  the  loss.  All  these 
were  received  and  retained  without  objection,  and  the  company  put 
its  refusal  to  pay  the  loss  upon  other  grounds  than  a  non-compliance 
with  the  conditions  of  the  policy  in  relation  to  these  matters.  Such 
conduct  is  a  waiver  of  the  strict  performance  of  such  conditions. 

The  building  insured  is  described  in  the  policy  as  a  dwelling  as 
and  "  stcmdrng  detdchedP  This  is  the  language  of  the  insurer.  No 
survey  or  statement,  showing  whether  the  building  was  occupied  or 
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not,  or  the  distance  between  it  and  adjacent  buildings  was  required 
of  the  assured  or  furnished  by  him.  The  insurance  was  effected 
through  a  broker,  who  had  been  engaged  in  that  business  twenty 
years.  He  testified  that  he  informed  the  insurer  before  he  effected 
the  insurance  that  the  building  was  vacant,  and  that  he  was  willing 
to  pay  an  extra  premium  on  that  account. 

We  think  that  the  use  of  the  word  "  dwelling  "  does  not  imply  that 
the  building  is  occupied,  but  if  it  does,  the  use  of  it  by  the  insurer 
alone  does  not  create  a  warranty  by  the  assured.  The  question 
whether  the  fact  that  the  building  was  vacant,  was  fraudulently  sup- 
pressed by  the  assured,  waa  fairly  submitted  to  the  jury,  and  their 
conclusion  upon  it  is  f uUy  supported^by  the  evidence.  The  defend- 
ants having  knowingly  insured  a  vacant  building,  the  condition,  that 
if  the  building  should  afterwards  become  vacant,  or  imoccupied, 
without  their  assent  indorsed  on  the  policy,  affords  them  no  shield. 
That  condition  by  its  terms  applies  only  to  an  insurance  upon  an 
occupied  building,  which  is  vacated  after  the  insurance  was  effected. 

The  building  did  stand  detached.  It  was  seven  feet  from  any 
other  building.  The  attempt  to  show  that  the  phrase  "  standing 
detached  "  meant  that  it  was  distant  twenty-five  feet,  or  thereabouts, 
from  any  other  building,  was  properly  rejected:  The  phrase  \&  not 
in  the  slightest  degree  ambiguous,  and  extrinsic  proof  was  not 
admissible  to  give  it  a  meaning  different  from  its  plain  import.  A 
new  contract  cannot  be  made  in  that  way.  {Reynolds  v.  Corwmeroe 
InsuTcmce  Company^  47  N".  T.,  605.) 

We  have  discovered  no  error  in  the  rulings  upon  the  trial,  or  in 
the  charge  to  the  jury. 

The  judgment  must  be  aflSrmed. 

Babnabd,  p.  J.,  concurred.    Dykman,  J.,  not  sitting. 
Judgment  and  order  denying  new  trial  aflSrmed,  with  costs. 
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PETEK  VAIL,  Eespondent,  v.  IRA  B.  TUTHILL,  Appellant. 

Judgfnent  an  acoaunUng — AMumpUan  of  outstanding  daim  operates  as  a  transfer  cf 

U — EMence. 

This  action  was  brought  by  the  plaintiff  to  recover  the  value  of  certain  wood  sold 
to  the  defendant,  who,  with  one  Deen,  were  manufacturing  brick  as  assignees 
of  one  Home.  The  wood  was  sold  upon  the  agreement  of  the  defendant  to  be 
personally  responsible  therefor.  The  defendant  set  up  a  counter-claim  for  bricks 
sold  by  him  and  Deen  to  the  plaintiff.  Upon  the  trial  the  court  refused  to 
receive  in  evidence  a  judgment  recovered  after  the  commencement  of  this 
action,  in  an  action  brought  against  the  defendant,  Tuthill,  and  Dean,  as  assignees 
for  an  accounting,  in  which  Tuthill  charged  himself  with  the  price  of  the  brick 
as  so  much  money  received  from  the  plaintiff.  Hdd,  that  the  Judgment 
should  have  been  received  in  evidence,  although  recovered  after  the  commence- 
ment of  this  action,  and  that  as  it  appeared  thereby  that  the  defendant  had 
become  the  owner  of  the  claim  against  the  plaintiff,  he  was  entitled  to  set  it  up 
as  a  counter-claim  in  this  action.    (Dtkman,  J.,  dissenting.) 

Appeal  from  a  judgment  of  the  County  Court  of  Suffolk  county, 
affirming  a  judgment  in  favor  of  the  plaintiff,  recovered  in  a 
Justice's  Court 

Oeorge  Miller ^  for  the  appellant. 

Wm.  Wickhmrby  for  the  respondent. 

Baienabd,  p.  J. : 

A  Mr.  Home,  who  was  a  manufacturer  of  brick,  of  Eobbins  island, 
Suffolk  county,  became  embarrassed  and  assigned  his  business  to 
defendant  and  a  Mr.  Deen  to  close  up  the  same,  and  from  the  pro- 
ceeds to  pay  the  laborers,  and  claims  which  defendant  Tuthill  held 
against  Home.  Tuthill  was  the  sole  actor  in  the  assignment.  It 
seems  a  Mrs.  Moffit  was  in  some  way  bound  to  pay  defendant's 
claims  against  Home,  as  security  for  Home.  The  assignment  was 
made  in  October,  1873.  The  plaintiff  brought  wood  to  the  yard 
and  exacted  a  personal  liability  upon  the  part  of  defendant  to  pay 
for  the  same.  The  amount  of  wood  and  profit  was  $105.50.  At 
the  same  time  he  received  12,000  bricks  for  the  price  of  ninety-six 
dollars,  leaving  a  balance  of  nine  dollars  and  fifty  cents,  for  which 
he  brings  this  suit.    On  the  10th  November,  1873,  the  plaintiff 
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received  another  12,000  of  brick  at  the  price  of  ninety-six  dollaiB, 
and  the  defendant  seeks  to  set  off  this  claim  in  extinguishment  of 
the  plaintiff's  claim,  and  asks  judgment  for  the  balance.  The  plain- 
tiff's claim  was  undisputed.  The  defendant  gave  evidence  tending 
to  show  that  he  was  the  sole  acting  assignee.  That  the  property 
did  not  realize  enough  to  pay  his,  defendant's,  claims.  That  the 
other  claims  in  the  assignment  were  all  paid.  That,  in  November, 
1874,  Mrs.  MoflSt  commenced  an  action  against  him  and  Deen  for 
an  accounting  under  the  assignment.  That  in  the  defendant 
Tuthill's  answer,  he  charged  himself  with  this  claim  on  the  4th 
December,  1873,  as  if  the  money  had  been  received  by  him. 

The  action  was  not  finally  disposed  of  until  after  this  action  was 
tried  before  the  justice,  but  resulted  in  a  judgment  based  upon  the 
defendant's  answer,  as  to  the  claim  in  question  before  the  trial  in 
the  County  Court.  The  court  rejected  the  judgment  roll.  I  think 
this  was  erroneous.  The  judgment  determined  the  existence  of 
the  facts  necessary  to  support  it,  even  as  against  a  stranger.  The 
judgment  was  complete  evidence  of  title  to  the  demand.  It  was 
none  the  less  evidence  because  it  was  recorded  after  the  present 
action  was  commenced.  The  plaintiff  had  no  title  to  be  overreached 
by  the  decree.  If  he  had,  the  decree  would  not  affect  him.  As 
between  MoflSt,  Home,  Deen  and  defendant,  it  established  the  title 
of  defendant  to  his  claim.     {FvUer  v.  Vcm  Oeeson^  4  Hill,  171.) 

The  plaintiff's  wood  was  burned  in  the  manufacture  of  the  brick 
made  at  Bobbins  island.  It  is  really  a  claim  legally  against  both 
assignees.  The  plaintiff  gave  the  credit  to  defendant  only,  and 
therefore  can  sue  him  alone,  but  still  equity  and  justice  requires  the 
offset  if  it  can  be  legally  made.  By  the  aid  of  the  judgment  roll 
defendant  would  have  such  an  equitable  right  to  the  claim,  indi- 
vidually, as  would  permit  the  offset. 

I  think  the  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

Dyxman,  J.  (dissenting) : 

This  cause  originated  in  a  Justice's  Court,  was  afterwards  tried 
on  appeal  in  the  County  Court  of  Suffolk  county,  and  now  comes 
to  us  on  appeal  from  the  judgment  rendered  in  favor  of  the  plaintiff. 
The  plaintiff's  claim  is  as  follows : 
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Eighteen  cords  of  wood,  at  four  dollars  and  seventy-five 

cents $86  50 

Freight  20  00 

$105  50 
Credit:  Twelve  thousand  brick,  at  eight  dollars 96  00 

$9  50 

The  defendant's  claim  against  the  plaintiff  is  as  follows : 

1873.  October  10.     Twelve  thousand  brick,  at  eight  dollars,    $96  00 
1873.  November  4.     Twelve  thousand  brick,   at  eight 
dollars 96  00 


$192  00 


Credit :  Ten  loads  wood,  four  dollars  and  seventy- 
five  cents  per  load $85  60 

By  freight,  twenty  cords,  at  one  dollar  a  cord ....     20  00 

105  50 

$86  50 

It  will  be  thus  seen  that  the  difference  between  the  parties  arises 
upon  the  12,000  of  brick  of  November  4,  1873.  If  the  plaintiff  is 
to  be  chaiged  with  these  brick  in  this  action,  then  the  judgment  is 
wrong,  and  must  be  reversed ;  but  if  the  court  was  right  in  reject- 
ing this  item,  then  the  judgment  must  be  affirmed.  The  court 
decided  that  the  only  question  to  be  submitted  to  the  jury  was  the 
claim  of  the  plaintiff  in  his  complaint,  and  that  all  matters  alleged 
in  the  defendant's  answer  should  be  excluded  from  their  considera- 
tion on  the  ground  that  the  claim  of  the  defendant  was  not  an  indi- 
vidual daim,  but  a  daim  in  his  favor  jointly  with  William  M.  Deen. 

There  was  no  controversy  over  the  plaintiff's  daim,  and  the 
court,  at  the  close  of  the  testimony,  directed  a  verdict  for  the 
full  amount  of  it  in  the  plaintiff's  favor.  The  item  of  the 
defendant's  claim,  which  is  thus  rejected,  was  for  brick  from 
Robins  island.  These  brick,  and  aU  the  other  movable  prop- 
erty on  the  island,  were  placed  in  the  hands  of  the  defendant  and 
William  M.  Deen,  as  trustees,  to  be  sold  and  disposed  of  by  them 
and  the  proceeds  applied  by  them  in  a  certain  way.  The  brick  were 
Hun— Vol.  X.        5 
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not,  therefore,  the  individual  property  of  the  defendant,  and  even 
though  they  were  sold  and  delivered  to  the  plaintiff,  yet  they  were 
not  the  proper  subject  of  a  set-off  in  favor  of  the  defendant  in  an 
action  against  him  alone.  He  could  not  avail  himself  of  this  item 
as  a  set-off,  any  more  than  he  could  maintain  an  action  on  it  in  his 
ovrn  name  alone.  Nay,  not  so  well,  for  as  he  had  no  individual 
interest  in  the  claim  at  all,  he  could  not  be  permitted  to  make  use 
of  it  to  extinguish  a  personal  claim  against  himself  individually. 
The  County  Court,  however,  rejected  the  claim  as  an  offset  or 
counter-claim,  on  the  broad  ground  that  the  defendant  was  not  the 
sole  owner  of  the  claim.  The  defendant  attempted  to  avoid  this 
difficulty  by  showing  that  he  had  rendered  an  account  as  such 
trustee,  and  that  the  two  items  of  brick,  which  he  had  charged  to 
the  plaintiff,  had  been  charged  to  himself  in  these  accounts,  and 
that  he  had  become  personally  liable  for  them,  or  rather  had  assumed 
them  in  such  accounting. 

There  are  two  answers  to  this  proposition.  The  first  is,  that  if 
the  defendant  ever  did  become  liable  to  pay  these  items  as  between 
himself  and  his  principal,  it  was  not  until  after  the  commencement 
of  this  action,  and  they  were  not  valid  and  existing  claims  in  his 
hands  at  the  time  of  the  commencement  of  this  action,  and  they 
must  have  been  such  to  make  them  the  proper  subject  of  offset  in 
this  action.  In  the  next  place,  even  though  the  defendant  did 
render  an  accoimt  of  his  transaction  as  such  trustee,  in  which  he 
charged  himself  with  these  two  items,  and  thus  became  liable  for 
their  payment,  as  between  himself  and  his  principal,  did  that  give 
him  such  a  title  to  these  items  as  enabled  him  to  use  them  in  an 
action  in  any  way ;  could  he  maintain  an  action  upon  them  in  his 
own  name  ?  We  think  not,  but  it  is  not  necessary  now  to  decide  the 
question. 

We  think,  therefore,  that  it  results  from  this  examination  that 
there  was  nothing  for  the  jury,  and  that  the  county  judge  was  right 
in  directing  a  verdict  for  the  plaintiff. 

Judgment  affirmed,  with  costs. 

Present — Babnabd,  P.  J.,  Gilbert  and  Dykman,  J  J. 

Judgment  and  order  denying  new  trial  reversed,  and  new  trial 
granted,  costs  to  abide  event. 
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ROBERT    P.  KNAPP,  Appellant,  v.  ALFRED  B.    POST, 

Respondent. 

BetUng  aride  judgment — not  granted  on  a  aeeond  motion,  after  denial  of  motion  for 
new  trial  on  fudged  8  minutes. 

After  a  motion  for  a  new  trial  has  been  made  upon  the  minutes  of  the  justice 
before  whom  the  action  was  tried,  and  by  him  denied,  it  is  error  for  another 
justice  to  entertain  and  grant  another  motion  to  set  aside  the  judgment  on  the 
ground  of  "error  and  manifest  injustice." 

A  new  trial  can  only  be  granted  in  such  a  case  upon  an  appeal  from  the  first  order. 

Appeax  from  an  order  made  at  Special  Term  setting  aside 
and  vacating  a  judgment  in  this  action,  and  granting  a  new  trial. 

George  W.  Qreen^  for  the  appellant. 

Bacon  <&  Bwryea^  for  the  respondent. 

GiLBEBT,  J. : 

This  action  was  tried  before  Mr.  Justice  Babnabd  and  a  jury,  and 
resulted  in  a  verdict  for  the  plaintiff.  At  the  close  of  the  trial  the 
defendant  moved  for  a  new  trial  on  the  minutes.  Such  motion  was 
argued  on  a  subsequent  day,  and  denied.  Thereupon,  judgment  was 
entered  November  24, 1875.  In  January  following,  the  defendant 
made  a  motion  before  Mr.  Justice  Dykman  upon  all  papers  and 
proceedings  in  the  cause  and  upon  affidavits,  for  a  new  trial,  on  the 
ground  of  surprise,  newly  discovered  evidence,  manifest  injustice 
and  error  in  the  evidence  and  verdict  of  the  jury.  That  motion  was 
denied  January  10,  1876,  without  prejudice  to  the  right  of  the 
defendant  to  make  the  same  motion  on  the  case  made^  as  might  be 
proper.  Afterward  the  case  was  settled.  Then  the  defendant  moved, 
before  Mr.  Justice  Dykman,  upon  that,  together  with  the  papers 
used  on  the  preceding  motion,  for  a  new  trial  upon  other  grounds, 
namely :  error  and  mistake  in  the  witnesses,  and  of  manifest  injus- 
tice having  been  done  the  defendant  by  the  evidence  and  verdict. 
This  motion  was  granted,  and  the  plaintiff's  judgment  was  vacated. 

It  will  thus  be  seen  that,  after  a  motion  upon  the  minutes  had 
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been  denied  by  the  judge  who  tried  the  cause,  and  after  a  motion 
on  the  ground  of  surprise  and  newly  discovered  evidence  had  been 
denied  by  Judge  Dykman,  the  last-named  judge  made  the  order 
appealed  from,  on  the  ground  of  error  and  manifest  injustice. 

We  are  of  opinion  that  the  proceeding  is  altogether  eiToneous. 
It  was  nothing  more  than  a  retrial  of  the  cause  upon  aflSdavits.  If 
the  practice  here  pursued  should  be  authoritatively  established,  few 
verdicts  would  stand.  It  costs  defeated  parties  little  effort  to  show 
by  expa/rte  affidavits  that  their  defeat  is  attributable  to  error  and 
manifest  injustice,  rather  than  their  own  neglect  or  mistakes,  and  it 
is  far  easier  to  get  rid  of  a  verdict  and  judgment  in  that  way  than 
by  appeal.  But  the  law  does  not  allow  such  a  practice.  The  first 
motion  before  Judge  Dtkman  was  properly  made  and  properly  dis- 
posed of,  for  no  case  of  surprise  or  of  newly-discovered  evidence, 
within  the  legal  meaning  of  those  terms,  was  shown ;  or  if  not  prop- 
erly disposed  of,  the  remedy  was  by  appeal  from  the  order.  The 
last  motion  was  simply  an  appeal  from  Judge  Baena£d  to  Judge 
Dykman,  unless,  indeed,  "error  and  manifest  injustice"  in  a  judg- 
ment may  be  shown  by  affidavit,  which,  as  already  said,  the  law  does 
not  allow.  The  remedy  of  the  party  injured  by  such  error  and 
injustice  is  by  appeal.    {Kamp  v.  Kamp^  59  N.  Y.,  212.) 

The  order  appealed  from  should  be  reversed  with  ten  doUars  costs 
and  disbursements,  and  the  derk  should  be  directed  to  reinstate 
the  judgment. 


DoKOHUB,  J.,  concurred. 

Present  —  Gilbebt  and  Donohub,  J  J. 

Order  reversed,  with  costs  and  disbursements. 
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MICHAEL  DONOHUE,  Respondent,  v.  THE  MAYOR,  Em, 
OF  THE  CITY  OF  NEW  YORK,  Appellanto. 

OmOraei  —  Srror  in  eerUficate  erf  engiiieer  (u  to  price —  Vohmiary  paymeni —  Oor- 
poTotUm  —  iKAhowndt  by  unmUharused  payment  by  agents  —  NegoUaJble  certifieates 
<f  indebtedness — erf  set  of  irantfer  ihereqf. 

The  plaintifE's  a^ignor  entered  into  a  contract  with  the  trustees  of  the  town  of 
Morrisania,  by  which  he  was  to  receive  fifty  cents  per  yard  for  all  filling  made 
thereunder.  Subsequently  the  engineer  gave  a  certificate  in  which  the  price 
was  stated  at  seventy-five  cents  per  yard,  and  certificates  of  indebtedness  for  the 
amounts  of  the  bills  so  certified  were  issued  by  the  board  of  trustees  of  the 
said  town.  BiBld,  that  as  the  engineer  and  trustees  were  only  the  agents  of  the 
corporation,  it  was  not  bound  by  their  unauthorized  acts,  and  that  the  payment 
could  not  therefore  be  regarded  as  a  voluntary  one. 

Negotiable  certificates  of  indebtedness  were  issued  to  the  contractor,  who  there- 
after transferred  them  to  purchasers  in  good  faith.  Held,  that  he  thereby  made 
himself  liable  for  the  value  of  the  certificates  so  transferred. 

Appeal  from  a  jndgment  in  favor  of  the  plaintiff,  entered  npon 
the  report  of  a  referee. 

This  action  was  brought  by  plaintiff,  as  assignee  of  Patrick  Handi- 
bode,  to  recover  a  balance  of  $4,547.40,  alleged  to  be  due  on  a  con- 
tract made  November  6,  1872,  between  the  trustees  of  the  town  of 
Morrisania  and  said  Handibode,  for  grading  One  Hundred  and 
Thirty-sixth  street. 

The  defendant  set  up  in  its  answer,  as  a  counter-claim,  that  plain- 
tiff, at  the  time  of  the  indebtedness  alleged,  was  the  assignee  of  said 
Handibode,  in  another  contract  made  between  the  same  parties  for 
grading  One  Hundred  and  Forty-fifth  street,  and  had,  "through 
eiTor  and  mistake  of  fact,"  received  from  the  defendants  an  excess 
over  what  was  due  him  of  $2,200. 

It  appeared  upon  the  trial,  that  by  the  terms  of  the  written  con- 
tract for  grading  One  Hundred  and  Forty-fifth  street,  the  contractor 
was  entitled  to  receive  for  furnishing  and  depositing  earth  filling, 
fifty  cents  per  cubic  yard.  That  the  engineer  in  charge  of  the  work 
had  certified  an  embankment,  necessarily  thus  constructed  thereon, 
as  containing  10,969  cubic  yards,  at  the  price  of  seventy-five  cents, 
instead  of  fifty  cents  per  cubic  yard,  making  an  erroneous  excess  in 
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plaintifPs  favor  of  $2,742.25.  That  thereafter,  and  on  November 
12,  1873,  the  board  of  trustees  issued  eight  certificates  of  indebted- 
ness on  account  of  said  work,  to  the  contractor,  the  aggregate 
amount  whereof  ($3,410.29)  more  than  covers  the  amount  of  said 
mistake,  and  that  the  same  were  delivered  to  him,  and  subsequently 
transferred  to  a  honafide  purchaser  for  full  value,  before  the  maturity 
thereof. 

The  referee  refused  to  allow  the  defendant's  coxmter-claim. 

A.  J.  Heqtder^  for  the  appellants. 

Serring  cb  Scmson^  for  the  respondent. 

GiLBEBT,  J. : 

The  case  clearly  shows  that  the  plaintiff  received  the  over-payment 
which  is  the  subject  of  the  counter-claim,  and  the  referee  should 
have  so  f oxmd.  The  error  ai-ose  from  the  fact  that  the  engineer  in 
charge  of  the  work  done  by  the  plaintiff  and  his  assignor,  certified 
seventy-five  cents  instead  of  fifty  cents  per  yard  for  filling,  the  lat- 
ter sum  being  the  contract-price.  The  engineer  had  no  authority 
to  give  a  certificate,  nor  the  board  of  trustees  to  make  a  payment  in 
excess  of  the  contract-price.  They  were  respectively  mere  agents 
of  the  corporation,  and  their  principal  was  not  bound  by  their  unau- 
thorized acts.  Such  a  payment  is  not  a  voluntary  one  by  the  cor- 
poration. The  case  of  Boa/rd  of  Swpermsora  v.  EIUb  (69  N.  Y., 
620)  is  a  full  authority  on  this  point. 

It  appears  that  the  plaintiff  received  the  over-payment  in  the  form 
of  negotiable  certificates  of  indebtedness,  whereby  the  corporation 
became  bound  to  pay  the  amount  thereof  at  a  future  day,  and  that 
he  immediately  transferred  them  to  a  purchaser  in  good  faith  and 
for  value.  The  corporation  has  thus  been  deprived  by  the  act  of 
the  plaintiff  of  any  defense  to  its  liability  on  the  certificates  {Seyhd 
V.  Nat.  Gwrrmoy  Bh.,  54  K  Y.,  298;  McSpedon  v.  Troy  OUy 
BTc>^  3  Abb.  Ct.  App.  Dec,  133),  and  such  act  is  conclusive  that 
the  plaintiff  appropriated  them  as  a  payment  upon  his  contract. 
{Serrvng  v.  8(mger^  3  Johns.  Cas.,  72 ;  Ehoood  v.  Ddfendorf  6 
Barb.,  408.)  But,  whether  treated  as  a  technical  payment  or  not, 
the  plaintiff  is  clearly  liable  for  the  value  of  the  certificates  by  rea- 
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Bon  of  Ills  having  parted  with  them,  and  bo  put  it  out  of  his  power 
to  return  them  to  the  defendant. 

The  judgment  must  be  reversed,  the  order  of  reference  vacated 
and  a  new  trial  granted,  with  costs  to  abide  the  event 

Basnard,  p.  J.,  and  Dtkman,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted  at  Circuit. 


KIOHARD   S.  VAN   WYCK,    Respondent,  v.   LOUISA   M. 
BAKER  AND  EMILE  BENEVILLE,  Appellants. 

FrwuduUnt  conveycmce — remedy  cf  creditoT — power  of  court  to  direct  a  wis  by  it$ 
officers  of  real  estate  JhmdulenOy  conveyed. 

• 

The  Supreme  Court  has  no  power  to  effect  a  transfer  of  the  title  to  land  by 
directing  a  sale  thereof  by  its  officers,  except  in  special  cases  authorized  by 
the  statutes  of  the  State. 

In  suits  by  creditors  to  reach  lands  conveyed  with  intent  to  defraud  them,  the 
decree  should  set  aside  the  fraudulent  conveyance  and  permit  the  creditor  to 
issue  an  execution  and  sell  thereunder,  or  compel  the  debtor  to  convey  to  a 
receiver,  and  order  the  latter  to  selL 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court,  without  a  jury. 

The  action  was  brought  by  a  judgment  creditor  of  the  defendant 
Louisa  M.  Baker,  to  set  aside,  as  fraudulent,  a  conveyance  of  cer- 
tain real  estate  from  her  to  the  defendant  Emile  Beneville. 

The  court  f oxmd  that  for  some  years  prior  to  the  conveyance  the 
defendant  Baker  was  indebted  to  the  defendant  Beneville  in  the  sum 
of  $1,015,  with  interest  on  portions  thereof,  from  different  times ; 
that  the  conveyance  was  executed  with  the  intent  to  hinder,  delay 
and  defraud  creditors,  and  adjudged  that  the  deed  was  fraudulent 
and  should  be  canceled ;  that  the  premises  should  be  sold  by  the 
sheriff  of  Westchester  coxmty ;  that  from  the  proceeds  of  sale  there 
be  paid  to  the  defendant  Beneville  the  amoimt  due  to  him ;  that 
from  the  balance  of  said  proceeds  there  should  be  paid  to  the  plain- 
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as  the  amount  of  his  debt,  and  any  balance  remaining  should  be 
paid  to  the  judgment  debtor. 

Israel  MmoTy  Jr.y  for  the  appellants. 

John  CHhney^  for  the  respondent. 

GiLBKET,  J. : 

The  judgment  is  erroneous  in  ordering  a  sale  of  the  real  estate 
without  providing  for  a  conveyance  by  the  judgment  debtor,  and 
in  directing  the  balance  of  the  proceeds,  after  paying  the  plaintiff  and 
Beneville,  to  be  paid  to  the  judgment  debtor.  The  court  has  no 
power  to  effect  a  transfer  of  title  to  lands  in  that  way,  except  in 
epedal  cases  authorized  by  statute,  such  as  mortgage  and  partition 
cases,  sales  of  infants'  lands,  ordinary  execution  sales  and  the  like.  In 
suits  by  creditors  to  reach  lands  conveyed  with  intent  to  defraud 
them,  the  proper  decree  is  to  set  aside  the  fraudulent  conveyance, 
and  permit  the  creditor  to  issue  an  execution,  and  sell  under  that, 
or  compel  the  debtor  to  convey  to  a  receiver,  and  order  the  latter 
to  seU.  The  fraudulent  deed  being  annulled,  the  title  remains  in 
the  debtor,  and  can  be  passed  only  by  her  deed.  {Jackson  v. 
Edma/rd%,  Y  Paige,  404;  Bamk  v.  WUU^  2  Seld.,  236;  Bamk  v. 
Bisley^  19  N.  Y.,  369.)  The  deed  from  the  judgment  debtor  to 
Beneville,  if  fraudulent,  was  not  void,  but  voidable  only  at  the 
election  of  creditors.  It  was  valid  between  the  parties  to  it. 
The  defendant  Beneville,  in  any  view  of  the  case,  therefore,  would 
be  entitled  to  all  that  might  remain  of  the  land  or  the  proceeds 
thereof,  after  satisfying  the  claim  of  the  plaintiff.  We  might 
modify  the  judgment  in  the  particulars  referred  to,  but  we  are 
not  satisfied  that  the  evidence  is  suflScient  to  warrant  a  decree 
annulling  the  deed  on  the  ground  of  the  fraud  upon  creditors 
alleged. 

The  judgment,  therefore,  will  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

BAJtNAED,  P.  J.,  concurred.    Dyxmak,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 
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GEORGE  J.  PENFIELD  and  othees,  Exboutoes,  etc.,  Appel- 
lants, V.  WILLIAM  W.  GOODRICH,  Impleaded  wtth 
0THEB8,  Respondent. 

(JomM^ante  nUfjeet  to  mortgage  — ^eet  qf  agreement  l^  mortgagee  to  eastend  time  of 

payment. 

Where  a  mortgagee  enters  into  an  agreement  with  one  to  whom  the  property  has 
been  conveyed  subject  to  the  mortgage,  extending  the  time  of  payment  thereof, 
he  does  not  thereby  release  the  mortgagor  from  his  liability  upon  the  bond 
executed  at  the  time  of  the  giving  of  the  mortgage. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 

This  action  was  brought  for  the  f oredosnre  of  a  mortgage  upon 
real  estate.  The  mortgage  and  the  bond  accompanying  it  were 
executed  by  the  defendant  WiUiam  W.  Goodrich  on  the  18th  day 
of  December,  1871,  to  the  Knickerbocker  Life  Insurance  Company, 
to  secure  the  payment  of  $5,000  and  interest  and  were  assigned  by 
that  corporation  to  the  plaintiffs,  as  executors,  on  the  17th  day  of 
September,  1873.  The  complaint,  as  amended,  was  in  the  usual  form, 
and  contained  a  prayer  for  judgment  for  deficiency  (if  any)  against 
the  defendant  Goodrich,  who  answered,  alleging  that  after  the  execu- 
tion  of  the  bond  and  mortgage  he  sold  the  property  subject  to  the 
mortgage,  and  that  the  same  subsequently  passed  by  several  mesne 
conyeyances  to  one  Mary  A.  Van  Alen ;  and  that  thereafter,  by  an 
agreement  between  the  plaintifiis  and  said  Mary  A.  Van  Alen, 
the  time  for  the  payment  of  the  principal  of  the  bond  and  mort- 
gage was  extended  without  his  knowledge  or  consent. 

The  issues  having  been  referred  the  cause  was  tried  before  the 
referee,  who  reported  granting  to  plaintifEs  a  judgment  of  fore- 
closure and  sale,  but  refusing  to  allow  a  judgment  for  a  deficiency 
against  the  defendant  Goodrich,  on  the  ground  that  the  time  for 
the  payment  of  the  mortgage  had  been  extended  without  his  knowl- 
edge or  consent. 

Judgment  having  been  entered  in  accordance  with  the  report,  the 
plaintifb  appealed  from  so  much  of  the  same  as  adjudged  that  an 
agreement  to  extend  the  time  was  made,  and  that  the  defendant 
Hun— Vol.  X        6 
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Goodrich  was  released  tjiereby.     Also  from  an  order  denjdng  a 
motion  for  a  new  trial 


Wm.  G.  NicoU^  for  the  appellants. 

Wm.W.  Good/rich^  respondent,  in  person.  The  extension  and 
alteration  of  the  bond  discharged  the  bondsman.  (See  Bcmoke^*  v. 
Mayor^  8  Hun,  409;  Galoo  v.  DcmeSy  id.,  222;  Thorp  v.  The 
Eeohuk  Coal  Co.,  48  N.  Y.,  258;  NickoU  v.  Ash,  3  N.  T. 
Weekly  Dig.,  p.  10,  Aug.  14,  18Y6.)  The  land  is  the  primary  fund 
for  the  payment  of  the  mortgage,  and  any  dealing  which  puts  it  out 
of  the  power  of  the  mortgagee  to  proceed  against  that  fund,  dis- 
charges the  bondsman  who  stands  in  the  light  of  a  surety.  {JvmieL 
V.  Jwnd,  7  Paige,  591 ;  Harris  v.  JeXy  66  Barb.,  232 ;  Freenum  v. 
Avldy  44  N.  T.,  50 ;  Nichols  v.  Ash,  above  dted.) 

Gilbert,  J. : 

It  is  of  the  essence  of  suretyship  that  there  be  a  principal  obliga- 
tion, for  the  performance  of  which  the  surety  has  xmdertakto.  Nor 
can  a  person  at  the  same  time  bear  toward  his  creditor  the  relar 
tions  both  of  principal  debtor  and  surety.  In  this  case  the  bond  and 
mortgage  were  made  by  Mr.  Goodrich.  Afterwards  he  conveyed 
the  mortgaged  premises  subject  to  the  mortgage,  and  through  sev- 
eral mesne  conveyances  the  title  to  the  premises  has  become  vested 
in  Mrs.  Van  Alen,  the  present  owner ;  but  neither  of  these  grantees 
assumed  or  became  personally  bound  to  pay  the  mortgage  debt. 
The  bond  of  Mr.  Goodrich  is  the  only  personal  obligation  held  by 
the  plaintifis  for  the  payment  of  the  indebtedness  due  them.  A 
grantee  of  land  subject  to  a  mortgage  incurs  no  personal  liability 
to  the  mortgagee.  The  conveyances  in  this  case,  therefore,  had  no 
effect  upon  Mr.  Goodrich's  liability  upon  his  bond.  By  that  instru- 
ment he  became  the  principal  and  only  debtor,  and  such  he  has 
ever  since  continued  to  be.  If  the  grantee,  in  his  conveyance 
referred  to,  had  assumed  the  payment  of  the  mortgage  debt,  a  dif- 
ferent question  would  have  been  presented.  In  such  a  case,  it 
might  properly  be  contended  that  such  grantee,  by  his  assumption 
of  the  payment  of  the  mortgage  debt,  had  become  the  principal 
debtor,  and  that  the  liability  of  Mr.  Goodrich  had  been  changed  to 
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that  of  a  surety  merely.  Whatever  may  be  the  rule  of  equity  in 
such  a  case,  we  are  clear  that  no  such  change  is  wrought  by  means 
of  a  conveyance  of  land  subject  to  a  mortgage.  It  is  true  that  the 
land  conveyed  became  the  primary  fund  for  the  payment  of  the 
mortgage  debt,  so  that  in  case  Mr.  Goodrich  pays  the  debt,  he  will, 
in  equity,  be  subrogated  to  the  rights  of  the  plaintiffs  as  mort- 
gagees. But  those  rights  will  belong  to  him,  not  because  he  is  a 
surety,  but  because  he  has  discharged  a  debt  which  is  a  lien  upon 
land  conveyed  by  him  subject  thereto,  and  it  is  but  just  and  equi- 
table that,  having  paid  the  debt  for  which  the  land  is  primarily 
bound,  he  should  be  substituted  in  the  place  of  the  creditor,  and 
succeed  to  his  rights. 

There  is,  it  must  be  confessed,  much  similarity  in  the  position  of 
Mr.  Goodrich  to  that  of  a  surety,  and  if  the  land  could  be  indued 
with  the  qualities  of  a  person,  the  analogy  would  be  complete. 
But  the  rule  which  discharges  a  surety  on  accoimt  of  the  creditor's 
dealings  with  the  principal  debtor  has  not,  to  my  knowledge,  been 
applied,  except  in  cases  where  the  technical  relations  of  principal 
and  surety  existed.  Even  where  the  contract  is  in  form  one  of 
suretyship,  and  the  obligation  of  him  who  is  nominally  the  princi- 
pal debtor  is  voidable  or  void  for  lack  of  capacity  to  contract,  as  in 
the  case  of  infants  and  married  women,  the  surety  has  been  held 
liable  at  law  as  upon  an  original  undertaking.  {Ha/rria  v.  Hvmir 
loch,  1  Burr.  373 ;  EvmhaR  v.  N&weU^  Y  Hill,  116 ;  Erwm  v. 
Dovms,  16  N.  T.,  575.)  And  there  appears  no  reason  why  equity 
should  not  follow  that  rule.  If  the  bond  in  suit  had  been  given 
after  the  conveyance  to  Mrs.  Van  Alen,  for  her  benefit,  and  she 
had  made  the  mortgage,  there  would  have  been  no  reasonable 
ground  for  claiming  that  Mr.  Goodrich's  liability  was  aught  but 
that  of  a  principal  debtor.  In  that  case,  as  in  this,  the  land  would 
have  been  primarily  bound,  but  that  fact  would  not  have  clothed 
Mr.  Goodrich  with  the  character  of  a  surety,  nor  altered  the  legal 
effect  of  his  bond,  and  we  see  no  reason  why  it  should  have  that 
effect  in  the  case  before  us. 

This  conclusion  renders  it  unnecessary  to  examine  the  other 
questions  presented. 

The  part  of  the  judgment  appealed  from  and  the  order  refusing 
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a  new  trial  should  be  reversed,  and  a  new  trial  should  be  granted, 
with  costs  to  abide  the  event. 

Present — Gilbert  and  Dykmak,  J  J.     Babnabd,  P.  J.,   not 
sitting. 

Part  of  judgment  appealed  from  reversed,  and  new  trial  granted 
at  Special  Term,  with  costs. 


AUGUST  MULLEE,  Eespondent,  v.  JOHN  McKESSON  and 
DANIEL  0.  KOBBmS,  Appellants. 

Fsrocious  anmdlB  —  UabiUty  qf  owner  of . 

The  plaintiff,  wlio  was  employed  in  the  defendants'  factory,  while  passing  through 
the  yard,  early  in  the  morning  to  admit  the  other  operatives  to  the  factory,  was 
attacked  and  severely  injured  by  a  large  Siberian  bloodhound,  owned  by  the 
defendants,  and  of  whose  vicious  habits  and  dangerous  character  they  had  full 
knowledge.  The  dog  was  kept  chained  during  the  day,  and  let  loose  at  night; 
it  being  the  duty  of  the  defendants'  engineer  to  chain  him  up  before  the  work- 
men were  admitted. 

Upon  the  trial  of  this  action,  brought  to  recover  damages  for  the  injuries  so  sus- 
tained, it  was  insisted  that,  as  the  accident  occurred  through  the  negligence  of 
a  co-servant  in  omitting  to  chain  up  the  dog,  and  as  the  pUdntiH  had  knowledge 
of  its  vicious  habits,  he  could  not  recover.  Held,  that  the  defense  was  properly 
overruled. 

Duties  and  liabilities  of  owners  of  ferocious  and  vicious  animals  considered. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

Charles  H.  Mwndy^  for  the  appellants. 

F.  A,  Wa/rd^  for  the  respondent. 

Dteman,  J. : 

This  is  an  action  to  recover  damages  for  the  bite  of  a  dog.  The 
plaintiff  was  in  the  employ  of  the  defendants  in  their  chemical  fac- 
tory in  the  city  of  Brooklyn,  where  they  kept  a  large  Siberian 
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bloodbonnd  as  a  watch  dog.  The  dog  had  been  purchased  for  the 
defendants  by  their  superintendent  a  short  time  before  he  bit  the 
plaintifi,  and  was  kept  in  the  yard  of  the  factoiy,  chained  by  day 
and  loose  by  night.  It  was  a  part  of  the  duty  of  the  plaintiff  to 
open  the  gate  of  the  factory  yard  in  the  morning,  for  the  purpose  of 
admitting  the  operatives  into  the  yard  and  factory.  On  the  morning 
of  October  21,  1873,  as  the  plaintiflE  was  returning  from  the  gate 
after  opening  it,  he  was  attacked  by  this  dog,  thrown  to  the  ground 
bitten  on  his  posterior,  on  his  arm,  and  on  his  ear ;  the  lacerations 
were  quite  deep  and  severe,  and  the  injuries  were  quite  painful 
The  dog  had  before  this  bitten  the  superintendent  of  the  defendants, 
and  he  had  informed  the  general  agent  of  the  defendants  of  the 
fact,  and  when  the  superintendent  purchased  the  dog  for  the  defend- 
ants he  was  told  that  the  dog  was  bad  and  would  bite.  After  the 
plaintiff  was  bit  he  was  attended  by  a  physician  xmtil  he  was  convih 
lescent,  but  his  hand  is  permanently  disabled. 

The  cause  came  on  to  be  tried  at  the  Circuit,  and  the  foregoing 
facts  were  entirely  xmcontradicted.  At  the  close  of  the  testimony, 
the  court  decided  that  the  defendants  were  liable,  and  that  the  action 
was  made  out  against  them,  and  refused  to  submit  any  thing  to  the 
jury  except  the  question  of  damages.  That  question  was  submitted 
to  the  jury,  and  a  verdict  was  found  in  favor  of  the  plaintiff  for  the 
sum  of  $1,600. 

The  defendant  has  appealed  from  the  judgment  entered  upon  the 
verdict,  and  has  made  no  application  for  a  new  trial  either  on  the 
minutes  or  at  Special  Term.  Only  questions  oi,  law,  therefore,  can 
be  examined,  and  the  questions  which  must  be  examined  and  deter- 
mined are,  is  the  plaintiff  entitled  to  recover  in  the  action,  and  did 
the  judge  at  the  Circuit  do  right  in  refusing  to  leave  any  question 
to  the  jury,  except  the  question  of  damages? 

The  common  law  of  England  and  America  has  established  a  doc- 
trine in  relation  to  the  rights,  duties  and  liabilities  of  the  owners  of 
domestic  animals,  which  is  wise  and  just  and  even-handed  in  its 
operation,  both  as  to  society  and  individuals.  By  this  law  dogs, 
horses,  and  all  animals  which  are  domestic  in  their  nature,  are  placed 
on  the  same  groimd,  and  any  person  may  keep  any  of  them  for  his 
nse,  his  pleasure  or  his  protection,  or  for  any  lawful  purpose  that  his 
tastes  or  inclinations  may  dictate ;  and  such  keeping  is  perfectly  law- 
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ful  until  some  vicious  propensity  is  developed  and  brought  to  the 
knowledge  of  the  owner;  but  after  such  development  and  such 
knowledge  the  owner  is  liable  for  all  the  injuries  which  the  animal 
may  perpetrate  in  obedience  to  such  propensity. 

A  distinction  is  made  between  animals  ferm  nainji/rcB^  of  a  ferocious 
or  mischievous  nature,  and  animals  mcunsiLetcB  naimrcB^  of  a  ferocious 
and  mischievous  disposition.  In  relation  to  the  former,  if  they  are 
liable  to  attack  or  injure  human  beings,  a  recovery  can  be  had  against 
the  owner  for  an  injury  by  them  without  proving  the  soieTiter^  while 
in  relation  to  the  latter  no  recovery  can  be  had  without  proving 
previous  knowledge  of  the  vicious  propensity  of  the  am'mal.  The 
same  legal  rights  exist  to  keep  animals  of  the  former  kinds  as  of  the 
latter,  the  only  difference  being  that  as  to  the  first  the  owner  is 
amenable  without  notice  of  their  vicious  propensities,  while  as  to 
the  latter  notice  or  knowledge  is  required ;  and  the  justness  of  this 
distinction  is  obvious  at  once.  Domestic  animals  are  kept  for  the 
pleasure  and  profit  and  the  comfort  and  convenience  of  mankind. 
Their  natures  are  not  ferocious ;  on  the  contrary  ferocity  is  the 
exception  to  their  general  habits  and  disposition,  which  are  generally 
kind  and  confiding,  and  not  imcommonly  even  affectionate,  obedient 
and  patient. 

"  The  ox  toils  through  the  furrow 

Obedient  to  the  goad; 
The  patient  ass,  up  flinty  paths. 

Plods  with  his  weary  load. 
With  whine  and  bound  the  spaniel 

His  master's  whistle  hears; 
And  the  sheep  yields  her  patiently 

To  the  loud  clashing  shears." 

As  therefore  the  owners  of  these  animals  have  no  reason  to  appre- 
hend that  they  will  act  in  any  way  contrary  to  their  domestic  habits, 
and  the  docility  and  kindness  of  their  disposition,  he  is  under  no 
obligation  to  confine  them  or  take  any  measures  to  prevent  them 
from  doing  injury  to  mankind,  until  he  has  notice  or  knowledge 
that  they  have  developed  some  vicious  propensity.  Until  then 
there  is  no  principle  of  reason  or  justice  upon  which  the  owner  can 
be  made  liable.  He  does  no  wrong  himself,  and  he  has  no  reason 
to  apprehend  that  any  wrong  or  injury  will  be  done  by  his  animal. 
But  after  he  has  notice  or  knowledge  that  his  domestic  animal  has 
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developed  and  disclosed  a  vicious  or  ferocious  disposition  to  injure 
mankind  or  other  domestic  animals,  then  it  is  his  duty,  if  he  con- 
tinues to  keep  the  animal,  to  secure  it  in  such  a  way  as  to  render  it 
incapable  of  mischief.  Such  animal  is  then  placed  by  the  law  on 
the  same  footing  with  a  ferocious  wild  beast,  so  far  as  proving  the 
scienter  is  concerned  in  an  action  for  an  injury  which  it  perpetrates, 
and  he  must,  at  his  own  peril,  keep  it  safe,  for  if  it  escape  and  do 
an  injury  the  owner  is  liable,  no  matter  what  diligence  he  may  have 
used  to  confine  it.  Th^  negligence  consists  in  keeping  the  animal 
after  notice. 

The  knowledge  which  has  been  spoken  of  need  not  be  an  actual 
personal  notice  to  the  owner,  but  the  knowledge  of  his  servant  or 
his  wife  may  be  sufficient  to  charge  the  owner  with  knowledge ; 
and  in  one  case  it  was  held  that  a  dog  may  be  brought  into  court 
for  the  inspection  of  the  jury  on  the  question  of  disposition. 

It  is  upon  the  same  principle  of  law,  that  the  owner  is  made  liable 
for  a  trespass  committed  on  land  by  his  domestic  animals.  It  is 
known  to  be  the  nature  and  disposition  of  such  animals  to  roam, 
and  it  is  therefore  the  duty  of  their  owner  to  restrain  them,  and  if 
he  fails  to  do  so  he  is  liable  for  the  trespass,  even  though  he  did  not 
know  that  they  had  ever  trespassed  before. 

The  rules  of  law  which  have  now  been  stated  have  become  ele- 
mentary and  have  been  laid  down  and  enforced  in  some  very 
remarkable  and  pointed  cases,  both  in  this  country  and  in  England. 
The  dogs  have  done  more  mischief  than  any  other  domestic  animals 
and  their  cases  have  been  of tener  before  the  courts,  and  some  judges 
have  been  inclined  to  the  opinion  that  if  a  person  chooses  to  keep 
a  dog  which  is  savage  and  dangerous,  he  does  so  at  his  peril  and  is 
liable  for  any  injury  he  may  do  without  any  proof  of  sdenter. 
There  is  great  reason  for  holding  this  to  be  the  rule,  for  in  such  a 
case  the  dog  is  in  the  class  of  animals  that  are  of  a  ferocious  nature 
and  disposition,  and  ought  to  be  looked  upon  the  same  as  a  lion,  a 
tiger  or  a  bear.  It  is  not  necessary,  however,  to  go  so  far  as  that 
in  this  case  for  the  testimony  was  ample  to  show  that  the  owner  of 
the  dog  had  full  notice  of  his  vicious  propensity.  The  person  who 
sold  the  dog  to  the  defendants'  superintendent  testified  that  he  told 
him  this  was  an  awful  bad  dog,  that  he  bit  everybody  and  every- 
body knew  he  was  bad.    This  knowledge,  together  with  the  knowl- 
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edge  that  the  dog  bit  the  Buperintendent,  must  be  imputed  to  the 
defendants ;  and  as  this  testimony  was  uncontradicted  it  fully  estab- 
lished the  soienter.  It  is  true  this  is  ordinarily  a  question  of  fact 
for  the  jury,  but  when  the  fact  is  fully  established  by  testimony 
which  is  not  contradicted  it  ceases  to  be  a  question  of  fact  for  the 
juiy  and  becomes  a  question  of  law  for  the  court.  The  same  may 
be  said  about  the  injury.  The  testimony  was  uncontradicted  that 
the  dog  did  the  mischief  and  that  he  belongs  to  the  defendants. 
The  entire  testimony,  then,  upon  which  the  recovery  depended  was 
uncontradicted,  and  left  nothing  to  be  done  but  for  the  court  to 
determine  whether  the  plaintiff  was  entitled  by  law  to  recover. 
This  being  so  we  think  the  court  did  right,  under  the  rules  which 
have  been  before  stated,  in  determining  that  the  plaintiff  was  enti- 
tled to  recover,  and  that  there  was  nothing  for  the  juiy  but  the 
question  of  damages. 

A  remaining  question  is,  whether  there  was  any  thing  in  the  rela- 
tion which  the  parties  occupied  toward  each  which  prevented  a 
recovery  ?  The  dog  was  kept  by  the  defendants  in  their  factory  yard 
as  a  watch  dog,  and  it  was  proved  that  he  was  let  loose  at  night  and 
that  it  was  the  duty  of  the  engineer  to  chain  him  up  in  the  morn- 
ing. The  plaintiff  was,  at  the  time  of  the  injury,  in  the  employ  of 
the  defendants  and  the  defendants  now  insist  that,  inasmuch  as  it 
was  through  the  neglect  of  duty  on  the  part  of  the  engineer  that 
the  dog  was  loose  and  injured  the  plaintiff,  the  defendants  are  not 
liable  within  the  cases  which  hold  that  the  master  is  not  liable  for 
injuries  to  his  servant,  which  result  from  the  negligence  of  a  co-fier- 
vant.  We  have  seen  above  that  after  the  defendants  had  knowledge 
of  the  vicious  propensities  of  this  dog,  it  was  their  duty  to  keep 
him  secure  at  their  peril.  Their  liability  after  that  did  not  rest 
upon  any  question  of  diligence  or  of  negligence  in  keeping  the  dog 
secure.  The  negligence  consisted  in  keeping  him  at  all.  If  he  got 
loose  and  did  mischief  after  knowledge,  they  were  liable  on  proof  of 
the  injury  and  of  knowledge.  Therefore,  whether  or  not  the  engi- 
neer was  negligent  in  not  chaining  up  the  dog  was  entirely 
unimportant.  He  was  not  secured  and  he  committed  the  injury, 
and  no  proof  of  negligence  was  necessary.  That  question  was  not 
in  the  case  at  all. 

It  was  also  claimed  that,  inasmuch  as  the  plaintiff  knew  that  the 
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dog  was  ferocious,  he  took  the  risk  of  injuiy  by  him  by  continuing 
in  the  defendants'  employ.  In  the  law,  the  right  of  a  person  to 
keep  a  watch  dog  to  guard  his  property  is  placed  upon  the  same 
ground  as  the  right  to  set  a  spring  gun  for  the  same  purpose,  and 
both  these  devices  may  be  justified  for  the  purpose  of  preventing  a 
felony.  But  there  is  no  rule  or  principle  of  law  that  will  justify 
either  of  these  devices,  so  far  as  a  servant  is  concerned,  in  the 
legitimate  discharge  of  his  daily  duties.  The  defendants  had  no 
right  to  submit  the  plaintiff  to  the  danger  of  attack  from  the  dog, 
and  there  was  no  impUed  obligation,  on  the  part  of  the  plaintiff,  to 
take  any  snch  risk. 

The  foregoing  views  lead  to  an  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs. 

Present — Babnabd,  P.  J.,  and  Dykman,  J.     Gilbebt,  J,,  not 
sitting. 

Judgment  affirmed,  with  costs. 


Lsr  THB  Matter  op  ISAAC  M.  MARSH  and  others.  lOh       49| 

8  82  AD  574; 
Drainage  qf  ma/rsh  lands— cha^.  888,  qf  1869  —  appUcaUan  for  appointment  qf  com-  b  82  AD  577 
mmion&rs  to  appraise  damages  —  Petition  —  contents  of, 

Gbapter  888  of  1869,  in  relation  to  the  draining  of  certain  swamp  lands  in  the 
town  of  Southfield,  provided  that  if  the  commissioners  appointed  thereunder, 
could  not  agree  with  any  person  as  to  the  compensation  for  lands  taken  for 
making  and  maintaining  ditches,  they  "should  proceed  to  acquire  title  to  the 
easement  upon  and  across  the  lands  of  such  person  in  the  manner,  so  far  as  the 
same  is  applicable,  prescribed  by  the  general  railroad  law  of  1850."  Ssld,  that 
the  commissioners  were  not  required  to  set  forth  in  the  petition,  presented  to 
the  court  for  the  appointment  of  conmiissioners  to  appraise  damages,  the  exist- 
cnce  of  all  the  facts  which  were  required  by  the  statute  to  authorize  their 
appointment,  but  that  it  rested  upon  the  parties  objecting  thereto  to  allege  and 
establish  the  non-existence  of  such  facts. 

Matter  <ff  the  N,  T,  0,  and  K  B.  R.  R.  Co.  (5  Hun,  86)  followed. 

Appeal  from  an  order  appointing  commissioners  to  appraise 
damages  for  the  taking  of  certain  lands  under  chapter  888,  of  1869, 
HuK— Vol.  X.        7 
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providing  for  the  draining  of  certain  swamp  lands,  in  the  town  of 
Southfield  and  county  of  Richmond. 

Wmsor  cfe  Ma/rsh^  for  the  appellant. 

O.  J.  Oreenfidd^  for  the  respondents. 

Dtkman,  J. : 

Under  and  in  pursuance  of  the  provisions  of  chapter  888  of  the 
Laws  of  1869,  Isaac  M.  Marsh,  Richard  Christopher  and  George  M. 
Root  were  appointed  commissioners  to  drain  the  lands  within  a  cer- 
tain district  in  the  town  of  Southfield,  in  the  county  of  Richmond. 
This  law  provided  that  if  the  commissioners  could  not  agree  witJi 
any  person  upon  the  compensation  and  damage  for  the  lands  taken, 
for  making  and  maintaining  forever  the  necessary  ditches  and  chan- 
nels, they  should  proceed  to  acquire  title  to  the  easement  upon  and 
across  the  land  of  such  person  in  the  manner,  so  far  as  the  same  is 
applicable,  prescribed  by  the  general  railroad  law  of  1850,  and  the 
acts  amending  the  same,  and  for  the  purpose  of  acquiring  such  ease- 
ment, under  the  statute,  the  commissioners  were  given  the  powers 
granted  to  railroad  corporations  imder  the  railroad  law,  so  far  as 
was  necessary  to  acquire  title  to  the  easement,  and  no  further. 

Under  this  provision  the  commissioners  presented  a  petition  to 
the  Supreme  Court  at  Special  Term,  dated  June  10th,  1876,  in 
which  they  stated  that  in  the  prosecution  of  the  work  of  drainage 
it  had  become  necessary  to  lay  drains  and  channels  for  the  passage 
of  water  over  and  upon  the  lands  of  various  persons,  and  to  obtain 
the  easement  for  working  such  drains  and  channels  over  these  lands, 
and  that,  among  others,  it  had  become  necessary  to  obtain  such  ease- 
ment over  and  upon  the  several  lots  and  premises  described  in  the 
petition,  and  that  the  commissioners  had  been  unable  to  agree  with 
the  owners  of  the  lands  upon  the  compensation  and  damages  for 
making  and  maintaining  such  drains  and  channels.  The  petition 
then  set  out  a  particular  description  of  the  lands  and  premises  upon 
which  the  easements  were  sought  to  be  acquired,  and  prayed  for  the 
appointment  of  three  commissioners  to  ascertain  and  appraise  the 
compensation  to  be  made  to  the  owners  or  persons  interested  in  the 
real  estate,  upon  and  across  which  the  said  drains  or  channels  were 
to  be  laid. 
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After  a  delay  of  more  than  one  year  the  court  made  an  order 
upon  thifi  petition,  appointing  three  disinterested  and  competent 
freeholders  residing  in  the  county  of  Richmond  commissioners,  in 
pursuance  of  the  prayer  thereof,  to  ascertain  and  appraise  the  com- 
pensation which  ought  to  be  made  to  the  owners  and  persons  inter- 
ested in  the  lands  mentioned  and  described  in  the  petition.  This 
appeal  is  from  that  order,  and  is  brought  and  presented,  on  the 
groimd  that  the  petition  does  not  set  out  the  proceedings  of  the 
drainage  commissioners  previous  to  the  presentation  of  the  petition. 
The  position  of  the  appellants  seems  to  be  that  the  petition  must 
allege  the  performance  of  every  act  or  thing,  necessaiy  to  be  done 
by  the  conMnissioners  xmder  the  law ;  that  all  these  must  be  alleged 
as  traversable  facts,  and  must  be  proved  as  alleged. 

We  agree  fully  that  every  thing  required  to  be  done  by  these 
statutes,  must  be  done  strictly  in  accordance  with  their  requirements. 
The  right  of  eminent  domain  is  a  high  prerogative  right,  to  be 
exercised  only  by  the  sovereign  power,  either  by  a  direct  act  or  by 
the  delegation  of  its  power,  and,  when  the  power  is  delegated,  it 
must  plainly  appear,  and  nothing  must  be  taken  by  implication. 
When  the  legislature  provides  that  a  private  individual  may  be 
divested  of  his  title  to  his  property  for  public  purposes  in  a  particu- 
lar way,  the  particular  requirements  must  all  be  complied  with,  and 
the  particular  steps  necessary  must  all  be  taken.  Admitting  all 
this,  however,  we  do  not  see  how  the  appellants  are  to  derive  any 
benefit  from  these  rules.  It  is  very  true  that  many  things  are 
required  by  the  statute  to  be  done,  before  these  commissioners  can 
make  an  application  to  the  court  for  the  appointment  of  commis- 
sioners, to  determine  the  compensation  to  be  paid  to  the  land- 
owners ;  but  there  is  no  requirement  that  all  these  things  shall  be 
stated  in  the  petition  for  their  appointment.  So,  many  things  are 
required  to  be  done  by  a  railroad  company,  before  any  application 
can  be  made  to  the  courts  for  the  appointment  of  commissioners  to 
appraise  the  damages  for  the  lands  proposed  to  be  taken.  The 
petition  is  simply  the  foundation  of  the  jurisdiction  of  the  court  to 
appoint  the  appraisers,  and  notice  is  required  to  be  given  of  the 
time  and  place  of  its  presentation  to  all  persons  whose  estates  or 
interests  are  to  be  affected  by  the  proceedings,  to  the  end  that  they 
may  come  in  and  show  cause  against  granting  the  prayer  of  the 
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petition,  and  disprove  any  of  the  facte  alleged  in  it;  they  are 
not  confined  to  disproving  the  facts  alleged  in  the  petition,  but  may 
show  any  cause  against  granting  the  prayer.  If  no  cause  is  shown, 
then  the  prayer  is  granted,  of  course,  not  because  the  petition  sets 
out  eveiy  thing  that  has  been  done,  but  because  no  one  shows  any 
cause  against  granting  the  prayer,  and  the  court  assumes  that  there 
is  none.  The  statute  throws  the  burden  of  proof  upon  the  objector ; 
cause  must  be  shown  against  granting  the  prayer.  {Matter  of 
New  York  Central  amd  Hvdeon  Ri/oer  Banlroad  Com^amy^  5 
Hun,  86.) 

In  this  case,  no  cause  was  shown  at  all.  The  petition  was  pre- 
sented, with  proof  of  service,  on  all  persons  interested.  No  cause 
was  shown,  and  the  prayer  of  the  petition  was  granted.  The  court 
could  do  nothing  less.  The  land-owners  might  have  appeared  at 
the  presentation  of  the  petition  and  shown  any  failure  to  comply 
with  the  requirements  of  the  law,  either  in  respect  to  the  matters 
stated  in  the  petition  or  otherwise,  and  then  the  court  would  have 
refused  to  make  the  appointment  until  the  law  had  been  fulfilled. 
Not  having  done  so,  this  appeal  presents  nothing  to  be  corrected  by 
this  court,  and  the  order  appealed  from  must  be  affirmed,  with 
costs  and  disbursements. 

Babnabd,  p.  J.,  concurred.    Gilbert,  J.,  not  sitting. 

Order  affirmed,  with  costs  and  disbursements. 


ALEXANDER  TAYLOR,  as  Executor,  etc.,  Respondent,  v. 
THE  MUTUAL  BENEFIT  LIFE  INSURANCE  COMPANY, 
Appellant. 

Life  inaurcmcd — toritten  apoUcatum  for — when  company  cannot  take  advantage  of 
•  mistakes  in. 

The  plaintiff's  testator  having  applied  to  an  agent  of  the  defendant  for  an  insur- 
ance upon  his  life,  the  agent  applied  to  the  medical  examiner  of  the  company 
for  information  respecting  the  applicant,  and  was  informed  by  him  that  he 
was  the  physician  of  the  applicant  and  knew  of  aU  the  sickness  he  ever  had ; 
that  he  knew  the  man  and  his  family  record  well;  that  it  was  unnecessary  to 
wait  to  till  out  a  written  examination.    The  physician  had  previously  stated  to 
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the  applicant  that  he  had  no  disease  which  would  stand  in  the  way  of  his  appli- 
cation. The  same  evening  the  agent,  applicant  and  physician  met  together, 
when  the  latter  again  stated  that  the  applicant  was  a  sound  man.  Subse- 
quently, and  after  the  risk  was  accepted,  the  written  application  was  filled  out 
by  the  agent  and  signed  by  the  applicant. 
In  an  action  to  recover  on  the  policy  so  issued,  the  company  defended,  on  the 
ground  that  the  application  stated  that  the  applicant  had  had  no  ailment  or 
disease  within  the  last  ten  years,  and  that  he  had  no  medical  attendant;  while, 
in  fact,  he  had  a  medical  attendant,  and  had  been  sick  for  a  couple  of  weeks, 
some  years  before,  from  a  disease  of  the  stomach.  Hdd,  that  .the  making  out 
of  the  application  must  be  regarded  as  the  act  of  the  company,  and  it  could 
derive  no  benefit  or  immunity  from  any  misstatement  therein  contained. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial,  made  at  the  Special  Term  upon  a  case  and  exceptions. 

John  T.  Pmgreej  for  the  appellant. 

C.  H.  Winfiddy  for  the  respondent. 

Dykman,  J. : 

This  is  an  action  upon  a  policy  of  life  insurance,  and  is  defended 
on  the  ground  of  misstatements  and  concealments  made  in  the 
application  for  the  insurance.  The  insurance  seems  to  have  been 
effected  in  the  following  manner :  The  assured  resided  at  Middle- 
town,  Orange  county,  at  which  place  the  defendant  had  a  local 
agent  and  a  medical  examiner,  and  on  the  20th  day  of  December, 
1871,  there  was  a  general  traveling  agent  of  the  defendant  there  also. 
The  former  on  that  day  made  application  to  the  agent  of  the  company 
for  insurance,  and  the  agent  applied  to  the  medical  examiner  for 
information  respecting  the  applicant  and  was  told  by  him  that 
he  was  the  physician  of  the  applicant,  and  knew  of  all  the  sick- 
ness he  ever  had,  and  knew  the  man  well,  and  knew  his  family 
record,  and  that  it  was  unnecessary  to  wait  to  fill  out  a  written 
application,  and  that  he  would  make  the  medical  examination.  A 
few  hours  previous  the  medical  examiner  told  the  assured  in  a 
conversation  with  him  on  the  subject  that  he  had  no  disease  which 
would  stand  in  the  way  of  his  application.  On  the  evening  of  the 
same  day  the  assured,  with  other  applicants,  met  the  medical  exam- 
iner and  the  agent  to  be  examined,  with  three  others.     The  agent 
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was  in  great  haste  to  leave,  and  the  examiner  told  him  that  the 
assured  and  the  other  three  were  all  sound  men.  After  this  the 
written  application  was  made  out  which  was  signed  by  the  assured, 
and  which  contains  the  statements  relied  upon  to  defeat  a  recovery 
in  this  action,  which  statements  are,  in  substance,  that  the  assured 
had  no  ailments  or  diseases  within  the  last  ten  years,  and  that  he 
had  no  medical  attendant. 

From  this  ^statement  it  will  be  seen  that  this  written  application 
did  not  induce  the  acceptance  of  the  risk,  but  that  the  medical 
examination  was  had,  fuU  investigation  made  by  the  agent  and  the 
risk  accepted,  before  this  written  application  was  made.  The  risk 
was  really  accepted  upon  the  information  derived  from  the  medical 
examiner,  who  knew  all  about  the  applicant  and  who  gave  full 
information  to  the  agent.  Instead  of  inducing  the  agent  to  accept 
the  risk  the  applicant  was  really  induced  to  take  the  policy.  He 
placed  himself  completely  in  the  hands  of  the  medical  examiner, 
before  he  made  the  application  or  submitted  to  the  medical  exam- 
ination, and  was  told  that  there  was  no  obstacle  in  the  way  of  his 
taking  a  policy.  The  agent  was  told  the  same  thing  in  sub- 
stance, and  then  the  applicant  submitted  to  the  examination  and 
received  his  policy  and  paid  the  necessary  premium. 

Now,  if  under  these  circumstances  this  company  can  escape 
liability  on  this  jwlicy,  then  life  insurance  will  be  reduced  to  a 
delusion  and  a  snare.  The  companies  send  their  agents  into  all 
places  to  preach  the  gospel  of  life  insurance  to  all  men,  and  to 
induce  them  to  become  insured.  They  meet  with  men  of  all 
classes,  many  of  them  having  little  or  no  education,  and  under- 
standing but  very  little  of  the  force  or  eflEect  of  language  or  words. 
They  draw  all  the  papers  themselves,  fill  up  blank  applications  and 
policies,  with  which  they  are  familiar  and  the  applicant  is  not,  and 
the  applicant  appends  his  name,  in  most  instances,  in  blind  reliance 
upon  the  assurance  of  the  company's  agent  that  all  is  right,  and  all 
will  be  well.  This  is  substantially  a  true  picture  of  this  case. 
Now,  it  is  claimed  that  a  false  statement  has  been  made  which 
vitiates  the  whole  contract ;  that,  whereas,  the  application  contains 
a  statement  that  the  applicant  had  had  no  ailments  or  diseases 
within  the  last  ten  years,  yet  in  truth  and  in  fact  within  that  time 
he  had  had  an  attack  of  one  of  the  most  common  forms  of  inflam- 
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mation  of  the  stomach,  which  lasted  about  two  weeks,  and  which 
might  have  been  forgotten  at  the  time  of  making  this  application. 
Of  course  this  attack  had  no  possible  connection  with  the  disease 
which  eventually  caused  the  death  of  the  insured  person.  There 
can  be  no  pretense  that  any  fraud  or  misrepresentation  was  intended 
by  the  applicant,  and,  as  he  was  free  from  fraud,  we  intend  to  sus- 
tain this  judgment  on  the  ground  that  the  making  out  of  the 
application  must  be  regarded  as  the  act  of  the  company,  and  it  can 
derive  no  benefit  or  immunity  from  any  misstatement  it  contains. 
In  the  case  of  Rowley  v.  Tlie  Empire  InauraTice  Compamy  the 
Court  of  Appeals  held  that  an  agent  of  an  insurance  company,  in 
filling  up  a  blank  application  for  insurance,  acts  as  the  agent  of  the 
company  rather  than  of  the  applicant,  and  a  misstatement  made 
therein  by  him,  which  is  not  induced  by  the  instruction  of  the 
appellant,  does  not  avoid  the  policy.  (4  Ct.  App.  Dec,  131 ;  36 
N.  Y.,  550.)  The  same  doctrine  had  been  before  that  held  in  the 
case  of  PJ/umb  v.  The  Catta/rwagus  Coimty  Mut/aoH  Insurcmce 
Compamy  (reported  in  18  N.  Y.,  392),  and  when  Judge  Geovbb 
questioned  the  correctness  of  this  decision  in  his  opinion  in  the  case 
of  Owens  v.  HMcmd  Pv/rchase  Insv/romce  Compomy  (56  N.  Y.,  565), 
all  the  other  judges  took  pains  to  say  they  did  not  concur  in  that 
portion  of  the  opinion.  The  ease  of  FVyrm,  v.  The  Eqmtable  Life 
In»wram.ce  Society  is  much  like  this  case,  and  the  court  sustained  the 
recovery  on  the  ground  that,  although  the  answers  and  statements 
were  untrue,  yet,  as  the  medical  examiner,  under  whose  advice  they 
were  made,  was  the  agent  of  the  company,  they  were  bound  by  his 
acts,  and  could  not  set  up  the  untruthfulness  of  the  answers  and 
statements  as  a  defense.     (7  Hun,  387.) 

This  doctrine  accords  with  good  sense,  fair  dealing  and  sound 
morals,  and  ought  to  prevail. 

Judgment  affirmed,  with  costs. 

Present  —  Barnabd,  P.  J.,  Gilbebt  and  Dykman,  J  J. 
Judgment  and  order  denying  new  trial  aflirmed,  with  costs. 
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THE  BREWERS'  FIRE  INSURANCE  COMPANY,  Respond- 
EOT,  V.  JOSEPH  BURGER,  Appellaot. 

CandiUoneU  svbscrvpUon  —  GorUract — redudrig  of  part  to  tortting — does  not  preduds 
oral  emdence  of  the  residue —  CkmditUmal  delivery. 

This  action  was  brought  to  recover  sixty  per  cent  of  a  subscription,  made  bj  the 
defendant  to  the  capital  stock  of  the  plaintiff.  The  defendant  insisted  that 
the  entire  agreement  was  not  contained  in  the  subscription  paper,  and  that  the 
subscription  was  void  because  delivered  under  an  agreement  that  it  was  not  to 
become  valid  or  binding  unless  $200,000  should  be  subscribed,  and  unless  a 
branch  office  of  the  company  were  established  in  New  York,  neither  of  which 
conditions  had  been  complied  with;  the  defendant  objected  to  signing  the  paper 
when  presented  to  him  because  the  said  conditions  were  not  therein  stated,  but 
was  informed  by  plaintiffs  agent  that  it  would  not  be  valid  until  they  had  been 
complied  with;  held,  that  the  defendant  should  be  allowed  to  prove  that  the 
paper  was  signed  upon  said  conditions,  and  that  if  he  succeeded  in  so  doing  he 
was  entitled  to  a  Judgment  in  his  favor. 

Appeal  from  a  judgment  in  favor  of  the  plaantifi,  entered  upon 
a  verdict  directed  by  the  court. 

JoJm  H.  Bergen^  for  the  appellant. 

Eckoa/rd  SoUxmon^  for  the  respondent. 

Dykman,  J.: 

This  is  an  action  to  recover  sixty  per  cent  upon  a  subscription  to 
the  capital  stock  of  the  company  to  which  the  plaintiff  has  succeeded. 
His  defense  is  that  the  subscription  paper  never  was  delivered  to 
the  plaintiff,  and  that  it  never  became  a  valid  or  binding  or  subsist- 
ing contract,  and  was  only  to  become  such  if  $200,000  was  raised 
by  subscription,  and  a  branch  of  the  company  established  in  New 
York  city,  and  that  these  were  conditions  precedent  to  the  liability 
of  the  defendant.  On  the  trial  of  the  cause  there  was  testimony 
introduced  which  tended  to  establish  the  defense.  It  was  shown 
that,  at  the  first  meeting  in  relation  to  the  matters  in  New  York 
city,  it  was  agreed  that  an  effort  should  be  made  to  raise  $200,000 
of  stock,  of  which  twenty-five  per  cent  in  cash  should  be  paid,  and 
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if  that  amount  could  not  be  raised  it  should  be  considered  an  experi- 
ment, and  the  signatures  should  be  null  and  void.  That  if  the 
amount  of  $200,000  should  be  subscribed,  then  a  meeting  was  to  be 
called  to  organize  a  department  of  the  east.  That  the  subscription 
was  to  be  for  the  basis  of  the  western  company.  That  unless  the 
$200,000  was  subscribed  it  was  considered  an  experiment,  and  there 
should  be  no  further  action  taken  in  the  premises.  That  if  the 
$200,000  was  subscribed  a  meeting  was  to  be  called,  and  the  depart- 
ment of  the  east  organized,  and  the  basis  of  the  department  of  the 
east  was  to  be  the  appointment  of  a  committee  of  finance  to  collect 
the  money  and  have  it  in  their  trust ;  that  the  money  this  com- 
mittee of  fijiance  was  to  collect,  was  the  twenty-five  per  cent  on  the 
$200,000  subscribed,  and  that  this  sum  of  $200,000  was  to  be  the 
capital  of  the  department  of  the  east.  This  arrangement  was  made 
at  the  meeting  at  Schaeff  er's.  This  testimony  was  given  on  the  part 
of  the  plaintiff,  and  is  entirely  uncontradicted. 

Mr.  Jacobs,  the  agent  of  the  plaintiff,  drew  up  a  subscription 
after  this  meeting,  and  it  was  presented  to  the  defendant  by  Mr. 
E[atzenmeyer  for  Mr.  Jacobs.  The  defendant  at  once  objected  to 
the  paper,  because  there  was  nothing  in  it  about  the  department  of 
the  east,  or  that  the  money  should  remain  here  in  their  own  treasury ; 
that  there  was  nothing  said  in  the  paper  about  the  $200,000.  Blat- 
zenmeyer  told  him  it  would  aU  be  right,  and  that  the  arrangement 
made  at  Schaeffer's  would  be  carried  out,  and  on  that  condition  the 
defendant  signed  it.    These  facts  are  also  undisputed. 

The  trial  court  must  have  proceeded  upon  the  theoiy  that  the 
defendant  was  bound  by  the  paper  writing  which  he  signed,  and 
could  not  be  permitted  to  contradict  it  for  the  purpose  of  defeating 
a  recovery.  This  was  a  mistake.  The  case  presented  was  one 
where  the  original  contract  was  verbal  and  complete,  and  a  part 
only  of  it  was  afterward  reduced  to  writing,  and  in  such  cases  it  is 
always  competent  to  prove  the  whole  agreement.  (Greenl.  Ev.,  § 
284.)  The  subscription  paper  which  was  signed  by  the  defendant 
was  only  one  of  two  transactions  between  these  parties  in  relation 
to  the  same  subject,  and  the  defendant  had  a  right  to  show  what  the 
other  transaction  was,  because  his  legal  obligations,  whatever  they 
were,  arose  out  of  both.  This  is  no  violation  of  the  salutary  rule 
of  law  which  forbids  the  use  of  parol  testimony  to  affect  a  written 
Hun— Vol.  X.        8 


Digitized  by 


Google 


58  BREWERS'  FIRE  INS.  CO.  v.  BtTRGER. 

Secokd  Defarthent,  February  Term,  1877. 

iiiBtrument,  because  a  part  only  of  the  agreement  is  reduced  to 
writing.  If  the  defendant  had  assented  to  the  terms  of  the  sub- 
.  scription  paper,  there  might  be  some  ground  for  saying  he  waived 
the  agreement  which  was  made  at  Schaeflfer's,  but,  so  far  from  his 
doing  so,  he  objected  to  the  paper  because  it  did  not  contain  that 
agreement,  and  only  signed  it  when  he  was  assured  that  agreement 
should  stand  and  be  carried  out. 

In  the  case  of  JBostwick  v.  The  Baltimore  wnd  Ohio  Ranl/rodd 
Compamy  (45  N.  Y.,  712),  certain  goods  were  shipped  under  a  ver^ 
bal  agreement  for  their  transportation,  and  in  a  few  days  a  bill  of 
lading  was  sent  for  the  goods,  which,  by  its  terms,  limited  the  liability 
of  the  carrier,  and  contained  a  statement  that,  by  accepting  it,  the 
shipper  agreed  to  its  conditions.  The  biU  was  not  returned,  and 
yet  it  was  held  that  the  verbal  agreement  was  not  merged  in  it,  and 
the  shipper  was  not  concluded  from  showing  what  the  actual  agree- 
ment was. 

Within  this  principle  the  defendant  had  the  right  to  invoke  to  hia 
aid  the  verbal  agreement  made  at  Schaeffer's,  and  to  rely  upon  the 
safeguards  which  were  thrown  around  him  by  its  provision.  Of 
these  he  was  wholly  deprived  on  the  trial,  and  made  to  stand  upon 
&  paper  which  contained  a  small  part  of  the  agreement,  which  he 
had  actually  made,  which  he  had  signed  under  protest  and  deKvered 
on  condition.  The  court  .thus  placed  the  defendant  in  a  position 
where  no  voluntary  act  of  his  legitimately  consigned  him,  and  the 
result  to  him  could  hardly  be  otherwise  than  disastrous. 

Again,  it  was  entirely  competent  for  the  defendant  to  annex  any 
condition  to  the  delivery  of  this  subscription  paper,  and  to  limit  the 
extent  of  its  operation  by  the  conditions  upon  which  the  delivery  was 
made.  He  did  annex  to  the  delivery  the  condition  that  he  should  and 
would  be  liable  if  the  arrangement  made  at  Schaeffer's  was  carried 
out,  and  in  no  other  event.  The  delivery,  then,  was  upon  the  condi- 
tion that  $200,000  should  be  subscribed,  that  a  meeting  should  then 
be  called,  and  the  department  of  the  east  organized,  and  a  committee 
of  finance  appointed  to  collect  twenty-five  per  cent  of  the  subscrip- 
tion. This,  then,  was  the  legal  obligation  which  was  assumed  by 
the  defendant  when  he  signed  the  subscription,  and  as*  all  the  con- 
ditions were  precedent  to  his  liabiKty,  their  performance  must  aU 
be  shown  before  his  liability  attaches.    The  defendant  asked  to  have 
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all  these  questionfi  submitted  to  the  jury,  and  the  court  denied  the 
request,  and  ordered  a  verdict  for  the  plaintifi  for  the  full  amount 
of  the  claim.  We  think  the  very  least  that  the  court  could  have 
done  for  the  defendant  was  to  allow  him  to  go  to  the  jury,  and 
that  the  refusal  to  do  so  was  error,  for  which  the  judgment  must  be 
reversed,  and  new  trial  granted,  costs  to  abide  event 

Present — Babnabd,  P.  J.,  Gilbket  and  Dtkmait,  J  J. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  event. 


THE  CONNECTICUT  FIRE  INSURANCE  COMPANY, 
Appellant,  v.  THE  ERIE  RAILWAY  COMPANY, 
Respondent. 

Iniurance — lorn  to  property — relea$e  by  owner  to  party  ecnuing  —  effect  qf,  on  righte 
qf  invwromM  oompcmy  paying  the  loss, 

Ceitiun  buildings  belonging  to  one  Martin  having  been  burned  through  the 
negligence  of  the  defendant,  a  settlement  was  effected  by  which,  in  consider- 
ation of  a  certain  sum  of  money  paid  to  Martin,  he  discharged  the  company 
from  all  his  loss  and  damages  occasioned  by  the  Are.  Subsequently,  he 
brought  an  action  against  the  plaintiff  upon  a  policy  of  insurance  issued  by  it, 
and  recovered  judgment  therein,  upon  payment  of  which  he  assigned  to  the 
plaintiff  any  clum  against  the  defendant  which  might  still  remain  in  him  after 
the  said  settlement.  In  an  action  by  the  plaintiff  to  recover  the  amount  paid 
upon  the  policy  of  insurance;  held,  that  as  Martin  had  discharged  all  his  claim 
against  the  defendant,  he  had  no  right  of  action  against  it  which  he  could 
assign  to  the  plaintiff,  or  to  which  it  could  be  subrogated  upon  paying  the 
amount  of  the  policy. 

Appeal  from  an  order  made  at  Special  Term,  setting  aside  a 
verdict  of  the  jnry  in  favor  of  the  plaintiff,  and  dismissing  the 
complaint  herein,  and  from  the  judgment  entered  in  pursuance  of 
the  said  order. 

8ocU  dk  HirsoKbergj  for  the  appellant. 

Lewis  E.  Ganr^  for  tiie  respondent. 
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Dtkman,  J. : 

John  Martin  was  the  owner  of  certain  buildings  and  premises  in 
Orange  county  in  the  year  1872,  and  on  the  twentieth  day  of 
December  in  that  year  he  procured  them  to  be  insured  against  fire 
by  the  plaintiff  for  the  sum  of  $1,500.  The  property  adjoined  the 
railroad  of  the  defendant,  and  on  the  13th  day  of  May,  1873,  the 
buildings  were  destroyed  by  a  fire  which  had  its  origin  in  sparks 
which  were  emitted  from  one  of  the  locomotive  engines  running  on 
the  defendant's  road.  On  the  10th  day  of  September,  1873,  Martin 
effected  a  settlement  with  the  defendant  for  the  damages  he  claimed 
to  have  sustained  by  reason  of  negligence  in  setting  fire  to  and 
destroying  his  buildings,  and  received  from  the  defendant  the  sum 
of  $2,100  in  money,  and  gave  a  full  receipt  and  discharge  to  the 
company  for  all  his  loss  and  damage  by  the  fire  which  destroyed  his 
buildings. 

In  August,  1873,  an  action  was  commenced  by  Martin  against  the 
plaintiff  to  recover  the  amount  of  his  insurance,  which  resulted  in  a 
judgment  in  favor  of  the  plaintiff  for  the  full  amount  of  the  claim. 
This  judgment  was  paid  by  the  plaintiff  on  the  11th  day  of  Febru- 
ary, 1874,  and  on  that  day  Martin  executed  and  delivered  to  the 
plaintiff  an  assignment  which  contained  this  clause :  "  The  said  John 
Martin  hereby  sells,  assigns,  transfers  and  sets  over  to  the  said 
insurance  company  all  claim,  demand  and  right  of  action  against  the 
said  Erie  Railway  Company  arising  out  of  the  fire  aforesaid,  which 
he  now  has  or  which  may  have  remained  to  him  after  the  settlement 
of  the  claim  made  by  him  against  said  Erie  Railway  Company  as 
aforesaid."  Now,  this  action  is  brought  to  recover  the  sum  of 
$1,500,  the  amount  of  the  insurance  paid  by  the  plaintiff.  The  case 
wafi  tried  at  the  Circuit,  where  a  verdict  was  rendered  for  the 
plaintiff,  which  was  set  aside  by  the  court  on  the  minutes,  and  the 
case  now  comes  to  us  on  appeal  from  that  order. 

The  right  of  the  plaintiff  to  recover  in  this  action  is  vested  on  the 
principle  of  equitable  subrogation,  a  doctrine  which  had  its  origin 
and  much  of  its  growth  in  the  Roman  civil  law,  under  the  name  of 
substitution ;  and  it  is  one  of  the  many  illustrations  of  the  enlight- 
ened policy  of  that  people,  that  a  doctrine  so  much  in  accordance 
with  the  principle  of  natui-al  justice  should  have  early  found  a  place 
in  that  splendid  system  of  Roman  law.    It  has  been  transplanted 
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from  the  civil  law  into  our  system  of  equity  jm-isprudence,  and  is 
very  nsefnl  in  bringing  about  just  results  in  a  great  variety  of  cases. 
Concisely  stated,  it  means  that  where  one  person  discharges  an  obli- 
gation which  primarily  rests  upon  another,  he  shall  be  substituted  to 
the  place  of  a  creditor  in  respect  to  the  party  who  is  primarily  liable, 
and  shall  have  the  benefit  of  all  securities  or  claims  which  are  held 
by  the  creditor.  The  doctrine  may  be  applied  to  cases  of  insurance 
afi  well  as  any  others,  as  the  chancellor  said  in  the  case  of  The  Etna 
Eire  Insurance  v.  Tyler  (reported  in  the  16th  of  Wendell,  397). 
This  principle  of  equitable  subrogation,  or  substitution  of  the  under- 
writers in  the  place  of  the  assured,  is  recognized  by  eveiy  writer  on 
the  subject  of  insurance,  and  is  constantly  acted  upon  in  courts  of 
law  as  well  as  in  equity  ;  so  that  where  the  assured  has  any  claim  to 
indemnity  for  his  loss  against  a  third  person  who  is  primarily  liable 
for  the  same,  if  the  .assured  discharges  such  third  person  from  his 
liability  before  the  payment  of  the  loss  by  the  underwriters,  he  dis- 
charges his  claim  against  them  for  such  loss  j>ro  tanto  /  or,  if  he 
obtain  payment  from  such  third  person  afterwards,  it  is  in  the 
nature  of  salvage,  which  he  holds  as  trustee  for  the  underwriters 
who  had  paid  the  loss.  So,  in  the  case  of  6fracie  v.  The  Nefw  York 
Insterance  Ccmrpamy  (8  Johns.  R.,  246),  where  there  was  a  recovery 
by  the  assured  for  the  fuU  amount  of  the  policy,  upon  the  condemna- 
tion of  a  vessel  and  cargo  under  the  Berlin  and  Milan  decrees,  Chief 
Justice  Kent  said  that  if  the  French  government  should  at  any  time 
make  compensation  for  the  capture  and  condenmation,  the  United 
States  would  receive  and  hold  the  money  as  the  trustee  of  the  under- 
writers, who  would  clearly  be  entitled  to  be  paid  the  same. 

If  this  case  is  to  be  determined  in  accordance  with  the  principles 
enunciated  in  the  foregoing  extracts,  then  there  is  very  little  trouble 
in  reaching  a  satisfactory  conclusion.  At  the  time  Martin  made  his 
assignment  to  the  plaintiff  he  had  settled  with  the  defendant ;  had 
been  paid  the  full  amount  of  his  damages,  and  had  given  a  full  dis- 
charge of  all  claim  against  the  company ;  he  therefore  had  no  claim 
against  the  defendant  at  that  time,  in  relation  to  which  the  plaintiff 
could  be  substituted  and  put  in  his  place.  The  doctrine  of  subro- 
gation can  have  no  application  where  there  is  no  person  who  is 
primarily  liable  to  discharge  the  claim  which  is  paid  and  discharged 
by  the  party  seeking  to  be  subrogated.    Here  the  defendant,  the 
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party  primarily  liable  to  pay  for  the  loss,  had  done  bo  —  had  dis- 
charged the  obligation.  Certainly  there  was  no  further  claim  of 
Martin  against  it,  and  there  was,  therefore,  no  claim  of  his  to  whicli 
the  plaintiff  could  be  substituted.  The  plaintiff  cannot  get  through 
him  what  he  cannot  get  himself.  This  seems  to  go  to  the  very- 
foundation  of  the  plaintiff's  claim,  and  must  defeat  a  recovery. 

After  the  destruction  of  the  buildings  Martin  had  two  remedies 
for  the  recovery  of  his  loss  :  one  against  the  defendant,  given  to  him 
by  law,  and  one  against  the  plaintiff  by  virtue  of  his  contract  of 
insurance.  He  had  the  right  to  pursue  whichever  of  these  reme- 
dies he  chose  in  the  first  instance.  If  he  had  applied  to  plaintiff 
and  been  paid  the  amount  of  his  policy,  he  might  stUl  have  brought 
an  action  against  the  defendant,  for  the  recovery  of  his  damages 
resulting  from  the  negligence  which  caused  the  fire,  and  in  such 
an  action  his  recovery  would  not  have  been  .diminished  by  any 
amount  received  from  the  insurance  company.  {Merrick  v.  BraiTv- 
a/rd,  38  Barb.,  589  ;  34  N.  Y.,  208.) 

We  are  not  now  called  upon  to  determine  what  rights  the  plaintiff 
would  have  acquired  by  such  payment  to  Mai*tin.  As  the  liability 
of  the  defendant  to  Martin  was  primary,  it  maj  be  that  the  plaintiff, 
in  that  event,  might  have  had  a  right  of  substitution ;  or,  in  an 
action  against  the  plaintiff  by  Martin  to  recover  this  insurance,  after 
having  been  paid  by  the  defendant,  he  might  have  been  limited  in 
his  recovery  to  an  amount  that  would  make  good  his  loss.  But  we 
have  ho  such  case.  Instead  of  applying  to  the  plaintiff  he  applied 
to  the  defendant,  and  was  paid  a  sum  of  money  in  f uU  discharge  of 
its  liability.  No  fraud  or  coUusion  is  alleged,  and  he  had  no  further 
claim  against  the  defendant,  and  it  follows  that  the  plaintiff  had  none. 

The  judgment  must  be  affirmed,  with  costs. 

Present  —  Gilbert  and  Dykman,  J  J.  Barnaiid,  P.  J.,  not 
sitting. 

Judgment  affirmed,  with  costs. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  bel, 
WILLIAM  J.  UNDERHILL,  Undee  Sheriff  of  the  Couni  y 
OF  Obange,  Respondent,  v.  STEPHEN  W.  FULLERTON, 
County  Judge  of  Obange  County,  Appellant. 

Judgments  of  courts^martidl — review  af. 

The  legality  of  a  judgment  of  a  court-martial,  where  such  court  had  jurisdiction 
and  power  to  render  the  same,  cannot  be  reviewed  upon  a  habeas  corpus,  issued 
to  procure  the  discharge  of  one  committed  to  the  county  jail  by  virtue  of  an 
execution  issued  thereon. 

Appeal  from  an  order  made  at  Special  Term,  reversing  on  cer- 
tiora/ri  an  order  of  the  county  judge  of  Orange  county,  discharging 
one  John  O'Brien  from  the  custody  of  the  relator  upon  a  habeas 
corpus  issued  by  the  said  judge. 

M.  H.  HvrscKberg^  for  the  appellant. 

E.  A.  Brewster^  for  the  respondent. 

Dykman,  J.: 

John  O'Brien  was  a  member  of  the  nineteenth  battalion  of  the 
New  York  State  National  Guard,  and  on  the  17th  day  of  Septem- 
ber, 1875,  the  colonel  issued  an  order  requiring  the  battalion  to 
assemble  at  the  armory  in  the  city  of  Newburgh,  on  the  fifth  day 
of  October,  at  ten  o'clock  in  the  forenoon,  for  the  purpose  of  drill, 
discipline,  muster  and  inspection,  and  instruction  in  cam^  duties 
and  rifle  practice,  and  to  proceed  by  train  to  near  Washingtonville, 
and  there  remain  in  camp  until  the  evening  of  October  seventh, 
each  man  to  provide  himself  with  rations  for  the  time  he  would  be 
in  camp,  and  also  with  necessary  bedding,  and  at  least  one  pair 
of  white  gloves.  O'Brien  disobeyed  this  order.  He  was  summoned 
before  a  battalion  court-martial,  tried,  found  guilty,  and  sentenced 
to  pay  a  fine  of  nine  dollars.  The  warrant  was  issij^  for  the  col- 
lection of  the  fine  or  the  imprisonment  of  the  defej^dant,  isnd  in 
default  of  payment  the  defendant  was  arrested  and  lodged  in  the 
Orange  county  jail.  Thereupon  a  writ  of  habeas  corpus  was  sued 
out  before  the  Hon.  Stephen  W.  Fullerton,  the  county  judge  of 
Orange  county,  who,  after  a  final  hearing,  ordered  the  defendant 
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O'Brien  to  be  discharged.  The  proceedings  before  the  county 
judge  were  then  brought  into  this  court  by  certiorcuri^  and  the  order 
made  by  the  county  judge  was  reversed  by  the  order  of  a  Special 
Tenn,  and  the  case  comes  now  to  the  General  Term  on  appeal  from 
that  order. 

There  is  no  complaint  of  any  irregularity  in  the  proceedings  of 
the  court-martial,  nor  that  the  court  was  not  properly  constituted. 
This  being  so,  the  court  had  jurisdiction  of  the  person  of  O'Brien, 
because  he  was  a  member  of  the  battalion,  and  of  the  offense, 
because  it  was  a  military  offense  of  disobedience  of  orders,  and  the 
fine  was  not  in  excess  of  what  the  law  permits. 

Under  this  state  of  facts  we  are  met  at  the  threshold  of  the  case 
with  the  question,  whether  the  legality  of  the  order  of  the  colonel 
which  was  disobeyed  by  O'Brien  can  be  reviewed  on  proceedings 
by  Tidheas  corpvSy  or  whether  that  must  be  done  by  appeal  ? 

The  jurisdiction  of  courts-martial  is  limited,  but  they  are  courts, 
nevertheless,  within  the  meaning  of  the  Constitution,  and  so  long 
as  they  act  within  the  scope  of  their  powers,  their  proceedings  and 
judgments  are  as  valid  and  effectual  as  those  of  any  other  tribunaL 
They  are  instituted  for  the  trial  of  offenses  against  the  military  law, 
committed  by  persons  who  are  amenable  to  its  mandates,  but  have 
no  power  or  authority  over  other  members  of  the  body  politic.  By 
the  act  of  enlistment  into  the  military  service,  a  person  submits 
himself  to  all  the  requirements,  rules  or  regulations  of  the  military 
law,  and  among  these  is  the  authority  to  try  such  enlisted  persons 
for  all  breaches  of  military  duty.  The  breach  with  which  O'Brien 
was  charged  in  this  case  was  absence  from  parade  and  encampment. 
In  his  defense  he  pleaded  that  the  order  of  the  colonel,  which  he 
disobeyed,  was  one  which  that  oflScer  had  no  authority  to  make. 
The  court  found  against  him  on  that  question,  and  found  him  guilty 
of  the  offense  charged,  and  imposed  upon  him  the  penalty  prescribed 
by  the  Military  Code  of  the  State  in  such  cases. 

We  thus  have  two  propositions  clearly  established :  First,  that 
the  court-martial  had  power  to  try  O'Brien  for  the  offense  with  which 
he  was  charged,  and  was  entirely  competent  to  inflict  the  punish- 
ment which  was  imposed  upon  him.  In  other  words,  the  judgment 
was  one  which  the  court  had  jurisdiction  and  power  to  render. 
Now,  suppose  the  court  fell  into  an  error  in  decidiog  the  legal  ques- 
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tion  raised  against  O'Brien,  can  that  error  be  corrected  by  hxiheas 
corpus? 

The  twenty-second  section  of  onr  habeas  corpus  act  provides  that 
persons  committed  or  detained  by  virtue  of  the  final  judgment  or 
decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction, 
or  by  virtue  of  any  execution  issued  upon  such  judgment  or  decree, 
shall  not  be  entitled  to  prosecute  such  a  writ,  and  the  forty-second 
section  provides  that  no  court  or  oflScer,  on  the  return  of  any  habeas 
corpus  or  oertiora/n  issued  under  this  article,  shall  have  power  to 
inquire  into  the  legaKty  or  justice  of  any  process,  judgment,  decree 
or  execution  specified  in  the  preceding  twenty-second  section,  that 
is,  the  judgment  or  decree  of  any  competent  tribunal  of  civil  or 
criminal  jurisdiction.  Now,  these  provisions  make  it  plain  that  we 
cannot  make  the  writ  of  habeas  corpus  perform  aU  the  functions 
of  a  writ  of  error  or  of  an  appeal,  apd  that  the  most  that  can  be 
done,  under  it,  is  to  determine  whether  the  process  or  judgment 
complained  of  emanated  from  a  court  of  competent  jurisdiction, 
and  whether  the  court  had  the  legal  and  constitutional  power  to 
render  such  judgment  or  to  issue  such  process.  We  cannot,  under 
the  writ,  review  the  decision  nor  judgment  nor  process  of  a  court 
of  competent  jurisdiction.  There  is  nothing  in  Tweed's  case,  in 
the  Court  of  Appeals,  in  conflict  with  this  doctrine.  The  court 
there  held  that  the  court  below  had  rendered  a  judgment  beyond 
its  competency ;  that  the  power  of  the  court  was  exhausted  by  one 
sentence  upon  the  prisoner,  and  that  the  other  sentences  were  void, 
because  the  court  had  no  power  to  impose  them  imder  any  circum- 
stances. All  the  court  did  in  that  case  was  to  inquire  into  the  legal 
and  constitutional  power  of  the  court  to  do  what  was  done,  and  it 
very  expressly  stated  in  that  case  that,  if  the  judgment  was  erroneous 
merely,  the  court  having  given  a  wrong  judgment  when  it  had  juris- 
diction, relief  can  only  be  had  by  writ  of  error  or  other  process  of 
review. 

We  think  these  considerations  show  that  the  order  of  the  Special 
Term  must  be  affirmed,  with  costs  and  disbursements. 

Present — Bajsnabd,  P.  J.,  and  Dykmak  J.  Gilbeet,  J.,  not 
sitting. 

Order  affirmed,  with  costs  and  disbursements, 
Hun— Vol.  X.        9 


Digitized  by 


Google 


66  MEYER  V.  LATHROP. 

Sbgond  Depabtment,  Fbbbuabt  Tebm,  1877. 

CHRISTOPHER  METER,  Respondeot,  v.  FRANCIS  S. 
LATHROP,  AS  Assignee  m  Bankbitptoy  of  JAMES  A. 
WILLIAMSON",  Impleaded,  etc..  Appellant. 

Princ^Ml  and  sure^ — reloHan  between  grantor,  and  grantee  asmming  paymerU  of 
mortgage — extension  of  time  of  payment. 

Although  when  a  grantee  of  property  assumes  the  payment  of  a  mortgage  then 
existing  thereon,  he  becomes,  in  equity,  as  between  himself  and  the  grantor, 
the  principal  debtor,  and  the  grantor  is  regarded  as  a  surety;  yet,  the  rights  of 
the  mortgagee  are  not  affected  thereby,  and,  as  to  him,  the  mortgagor  still  con- 
tinues to  be  the  principal  debtor,  and  the  liability  of  the  latter  to  him  is  not 
affected  by  an  extension  of  the  time  of  payment  of  the  mortgage  given  to 
the  grantee. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff ,  entered  upon 
the  report  of  a  referee. 

WUUcrni  G.  Wilson,  for  the  appellant  Lathrop. 

W.  H.  WHUams,  for  the  respondent. 

Dykman,  J. : 

This  action  is  brought  to  foreclose  four  mortgages  of  $3,000  each, 
made  by  the  defendant  Fickelt  to  one  Herbert,  and  assigned  first  to 
Beckwith  and  then  to  the  plaintiff.  The  premises  covered  by  the 
mortgages  were  conveyed  by  Fickelt  to  James  A.  Williamson,  who 
assumed  the  payment  of  the  mortgages  on  the  19th  day  of  June, 
1874,  when  Williamson  was  the  owner  of  the  premises  and  the 
plaintiff  was  the  holder  of  the  mortgages.  Williamson  made  his 
twelve  several  promissory  notes  for  upwards  of  $1,000  each,  payable 
to  his  own  order  one  every  month,  and  indorsed  by  him  in  blank,  and 
delivered  them  to  the  plaintiff,  who  accepted  them  and  at  the  same 
time  signed  and  delivered  to  Williamson  the  following  instrument : 

"New  York,  Jvms  19,  1874. 
"Received  from  James  A.  Williamson  his  twelve  promissory 
notes  as  per  memorandmn  above,  being  in  fuU  for  principal  and 
interest  of  four  bonds  and  mortgages  made  by  H.  E.  Fickelt  on 
four  houses  and  lots  on  Myrtle  avenue,  Brooklyn,  which  bonds  and 
mortgages  1  hereby  agree  to  assign  to  such  parties  as  he  may  desig- 
nate when  called  for. 

"C,  MEYER" 
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The  first  three  of  these  twelve  notes  were  paid,  and  the  plamtiff 
offered  to  surrender  the  remaining  nine  on  the  trial.  Before  the 
commencement  of  this  action  Williamson  was  adjudged  a  bankrupt, 
and  the  defendant  Lathrop  was  appointed  his  assignee  in  bankruptcy. 

This  action  is  defended  on  the  ground  that  the  acceptance  of  the 
promissory  notes  and  the  giving  of  this  instrument  by  the  plaintiff 
was  a  payment  of  the  mortgage,  and  Fickelt  sets  up  the  defense 
that  he  was  released,  by  the  extension  of  the  time  of  payment  of 
this  mortgage  by  the  plaintiff  without  his  assent  Neither  of  these 
defenses  are  valid.  There  is  no  proof  nor  pretense  that  there  was 
any  agreement  to  accept  the  promissory  notes  in  payment  of  the 
mortgages,  and  if  any  thing  is  settled  in  our  law  it  is  that  the 
acceptance  of  the  promissory  note  of  the  debtor  does  not  extinguish 
the  original  demand  for  which  it  is  taken.  ( WaydeU  v.  IJuer^  6 
Hill,  448 ;  Hia  v.  Beebe,  13  N.  Y.,  562.)  This  principle  of  law  is 
therefore  entirely  fatal  to  this  defense,  so  far  as  Williamson  is 
concerned. 

So  far  as  the  defense  set  up  by  Fickelt  goes,  it  comes  to  this : 
The  effect  of  the  acceptance  of  the  promissory  notes  by  the  plain- 
tiff was  to  extend  the  time  for  paying  the  mortgages.  In  equity  as 
between  themselves,  Williamson  became  the  principal  debtor  when 
he  assumed  the  payment  of  the  mortgages,  and  Fickelt  occupied  the 
position  of  surety  in  relation  thereto.  Now  it  is  claimed  that  the 
extension  of  the  time  for  Williamson  by  the  plaintiff,  without  the 
consent  of  Fickelt,  operated  as  his  discharge,  and  this  claim  is 
founded  upon  the  general  principle  of  law,  that  if  time  is  given  to 
the  principal  the  surety  is  discharged.  This  principle  is  founded 
upon,  or  rather  results  from  the  equitable  right  of  the  surety  to  be 
subrogated  to  the  rights  of  the  principal  at  any  time.  This  is  all 
well  enough  as  a  general  proposition,  and  without  deviating  now  to 
speak  of  its  limitations,  it  is  sufficient  to  say  here  that  it  has  no 
application  to  this  case,  for  the  reason  that  Fickelt  is  not  a  surety 
upon  these  bonds  and  mortgages,  but  is  the  original  maker,  and  is 
only  considered  as  such  in  equity  for  the  purpose  of  working  out 
certain  equitable  results ;  as  between  Williamson  and  himself  it  is 
equitable  that  the  mortgages  should  be  paid  out  of  the  land  and  by 
the  owner,  who  should  be  treated  as  the  debtor,  primarily  liable  to 
pay  the  debt.     This  equitable  rule  does  not,  however,  interfere  with 
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any  of  the  legal  rights  of  the  plaintiff ;  as  to  him  Fickelt  is  still 
liable  upon  his  bond  and  mortgage  as  principal  debtor,  and  an  action 
can  be  maintained  against  him  by  the  plaintiff  as  snch.  This  shows 
that  Fickelt  canmot,  in  this  case,  invoke  the  rule  of  law  mentioned  to 
shield  him  from  liabiUty  to  the  plaintiff  in  this  action. 
The  judgment  must  be  affirmed,  with  costs. 

Babnabd,  p.  J.,  concnrred.    Gilbert,  J.,  not  sitting. 

Judgment  affirmed,  with  costs. 


WILLIAM  M.  SCOTT,  Eespondent,  v.  JAMES  H.  ELMORE, 
Jk.,  an  Infant,  Appellant,  Impleaded  with  others. 

Supplementary  proceedings — order  appointing  receiver  in — tiUe  to  real  estate,  not 
passed  by  recording  of. 

On  November  27,  1874,  a  judgment  was  recovered  against  the  defendant  Elmore, 
who  was  in  possession  of  and  entitled  to  a  life  estate  in  certain  real  propert3^ 
Execution  having  been  issued  upon  said  judgment  and  returned  unsatisfied, 
supplementary  proceedings  were  instituted,  in  which,  on  June  25,  1875,  a 
receiver  of  the  property  of  the  said  Elmore  was  duly  appointed  by  an  order 
which  was  duly  recorded.  July  1, 1875,  the  receiver  conveyed  all  the  right, 
title  and  interest  of  Elmore  in  the  said  real  estate  to  the  plaintiff.  Elmore 
never  made  any  conveyance  to  the  receiver,  nor  was  any  order  ever  made  by 
the  court  requiring  him  so  to  do,  or  directing  a  sale  by  the  receiver. 

Hdd,  that  the  receiver  was  not  vested,  by  virtue  of  his  appointment,  with  any 
title  to  the  real  estate  owned  by  the  judgment  debtor,  nor  did  the  plaintiff 
acquire  any  interest  therein  by  virtue  of  the  conveyance  from  him. 

Bank  V.  Bialy  (19  N.  Y.,  375)  and  Moak  v.  Ooats  (83  Barb.,  488)  followed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  for  partition  of  real  property,  the  plaintiff  claim- 
ing an  interest  therein,  under  a  deed  executed  by  a  receiver,  in  pro- 
ceedings supplementary  to  execution,  of  a  judgment  debtor  having 
a  life  estate  in  said  property. 

The  order  appointing  the  receiver  was  duly  recorded  in  the 
proper  clerk's  office. 
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jRdbert  S.  Oreen^  for  the  guardian  ad  Utem^  appellant. 

Ed/wa/rd  S.  CUnch^  for  the  respondent. 

Dykkai^,  J. : 

The  object  of  this  action  is  to  procure  the  partition  or  sale  of 
certain  real  property  in  the  county  of  Queens.  The  original  source 
of  title  to  the  premises  was  Annette  C.  Elmore.  She  died  seized  in 
fee  of  the  premises,  and  intestate,  in  October,  1872,  leaving  her 
surviving,  her  husband  James  H.  Elmore,  and  two  children  Charles 
Elmore  and  James  H.  Elmore,  Jr.  Charles  has  since  died  intestate 
and  without  issue.  On  the  2l8t  day  of  January,  1876,  William 
Bunting  was  appointed  the  receiver  of  the  property  of  James  EL 
Elmore,  in  proceeding  supplementary  to  execution,  by  the  county 
judge  of  Queens  county,  and  on  the  Ist  day  of  July,  1875,  he  made, 
executed  and  delivered  to  the  plaintiff  a  deed  of  conveyance  of  all 
the  right,  title  and  interest  of  James  H.  Elmore  in  the  premises  in 
question.  James  H.  Elmore,  the  judgment  debtor,  never  made  any 
conveyance  to  the  receiver.  On  the  3d  day  of  August,  1875,  the 
plaintiff,  with  his  wife,  made,  executed  and  delivered  to  George 
Deerland  a  deed  of  conveyance  for  the  equal,  undivided  one-half  of 
the  premises  in  question.  It  will  thus  be  seen  that  at  the  death  of 
Annette  C.  Elmore  her  husband  became  entitled  to  a  life  estate  in 
the  premises,  or  tenant  by  the  curtesy,  and  that  the  remainder 
descended  to  her  two  sons ;  as  Charles  has  since  died  his  haK  of  the 
remainder  vests  in  his  brother.  The  plaintiff,  at  the  time  of  the 
commencement  of  this  action,  was  in  the  possession  of  premises,  and 
he  claims  that,  by  the  deed  of  conveyance  from  the  receiver,  he 
became  the  owner  of  the  life  estate  of  James  H.  Elmore,  and  that, 
as  he  has  conveyed  the  one-half  of  this  estate  to  George  Deerland, 
who  is  out  of  possession,  he  can  now  maintain  this  action  for  parti- 
tion because  he  now  holds  his  life  estate  in  common  with  Deerland, 
who  is  made  a  party  defendant. 

It  is  first  important  to  determine  the  legal  effect  of  the  deed  of 
conveyance  from  the  receiver  to  the  plaintiff.  On  the  27th  day  of 
November,  1874,  a  judgment  was  docketed,  in  the  county  of  Queens, 
for  a  large  amount  in  favor  of  Aaron  A.  Degrauw  against  James  H. 
Elmore,  who  was  then  residing  on  these  premises,  and  of  course 
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this  judgment  became  a  lien  on  his  estate  therein.  An  execution 
was  issued  on  this  judgment  against  the  property  of  the  defendant, 
and  his  life  estate  could  have  been  sold  under  that  execution ;  but 
it  was  not,  and  the  execution  was  returned  unsatisfied ;  and  then 
the  proceedings  supplementary  to  execution  were  instituted,  which 
resulted  in  the  appointment  of  the  receiver,  as  has  been  stated. 
There  were  three  other  judgments  against  James  H.  Elmore,  which 
were  liens  on  this  same  land  to  the  same  extent  as  that  of  the  plain- 
tiff, but  they  were  all  prior  to  his  ;  whether  or  not  they  have  been 
satisfied  the  case  does  not  disclose. 

If  the  interest  of  James  H.  Elmore  in  this  land  had  been  sold 
under  the  execution  on  the  plaintiff's  judgment,  the  sale  would  not 
have  become  absolute  until  the  expiration  of  fifteen  months.  The 
judgment  debtor  and  her  heir  and  grantees  had  twelve  months  in 
which  to  redeem,  and  then  the  other  judgment  creditors  and  mort- 
gagees had  three  months  longer,  in  which  they  might  acquire  the 
interest  of  the  purchaser  at  such  sale.  Now,  this  right  to  redeem 
and  take  the  situation  of  the  purchaser  at  a  sheriff's  sale  is  U  legal 
right  which  is  given  to  a  junior  judgment  debtor  by  our  statute,  and 
of  which  he  cannot  be  deprived  by  any  act,  either  of  the  debtor  or 
of  a  prior  judgment  creditor. 

If,  instead  of  a  sale  of  land  under  an  execution  against  property, 
a  judgment  debtor  can  procure  the  appointment  of  a  receiver  in 
supplementary  proceedings,  and  take  from  him  a  conveyance  of  the 
real  estate  of  the  judgment  debtor,  and  thus  vest  himself  with  the 
absolute  title,  free  from  the  right  of  redemption,  then  the  whole  of 
that  nicely  adjusted  policy  of  our  statute  in  relation  to  sale  of  real 
property  to  enforce  the  payment  of  judgments,  is  subverted  and 
swept  aside.  Let  it  be  borne  in  mind  that  there  never  has  been  any 
order  of  the  court  directing  any  conveyance  or  assignment  from  the 
judgment  debtor  to  the  receiver,  nor  directing  any  sale  or  convey- 
ance by  the  receiver.  Proceedings  supplementary  to  execution  are 
analogous  to  the  commencement  of  an  equitable  action  in  the  nature 
of  the  old-fashioned  creditors'  bill ;  and  its  only  object,  so  far  as  it 
relates  to  land,  is  to  clear  away  some  fraudulent  obstruction  to  the 
ordinary  and  legal  remedy  by  execution.  It  is  true  that  the  Court 
of  Chancery  had  the  power,  and  exercised  it,  to  compel  the  debtor 
to  make  an  assignment  of  his  property  to  the  receiver  {ClwpTnaai 
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V.  SabbatoTy  7  Paige,  47) ;  and  when  this  was  done  the  receiver 
became  the  trostee,  and  discharged  his  duties  under  the  direction  of 
the  court.  This  remedy  still  exists.  The  Supreme  Court  has  now 
the  same  power  as  the  old  Court  of  Chancery  in  this  respect,  and, 
where  a  creditor  elects  to  pursue  it,  he  may,  but  he  cannot  be  com- 
pelled to  do  so.  In  this  case  the  plaintiff  has  not  pursued  this 
remedy,  and  it  is  no  part  of  the  legitimate  ofSce  of  a  creditor's  suit. 
That  office  is  performed  when  the  obstruction  to  the  legal  remedy 
by  execution  is  swept  aside.  In  this  case  there  was  no  such  obstruc- 
tion. The  Ken  of  the  plaintiffs  judgment  had  attached  to  the 
interest  in  the  land,  of  his  judgment  debtor,  and  the  title  still 
remained  in  him.  There  was  no  office  to  be  performed  by  the  sub- 
sequent proceeding,  unless  the  plaintiff  went  further  and  obtained 
an  assignment  from  his  judgment  debtor  to  the  receiver  under  and 
in  pursuance  of  the  order  of  the  court.  The  judgment  debtor  was 
in  possession  of  land  in  which  he  had  a  legal  estate,  and  we  do  not 
think  that  a  receiver  ought  to  be  appointed  in  such  a  case ;  and,  if 
one  is  appointed,  we  do  not  think  he  takes  an  interest  in  the  land  of 
the  judgment  debtor,  which  empowers  him  to  convey  any  title  to  it 
at  alL  To  hold  otherwise  would  be  to  decide  substantially  that  the 
court  can  cut  off  the  right  of  a  junior  judgment  creditor  to  redeem, 
by  the  appointment  of  a  receiver  in  any  case,  whereas,  "  if  his  judg- 
ment has  been  recorded  before  other  creditors  have  instituted 
proceedings  in  equity,  nothing  in  the  course  or  in  the  result  of  those 
proceedings  can  affect  his  right."  {JScmk  v.  Risley^  19  N.  T.,  375.) 
It  seems  to  be  settled  that,  before  the  Code,  a  receiver  took  no  title 
to  real  property  by  the  mere  order  of  the  court,  without  any  convey- 
ance from  the  judgment  debtor  in  whom  the  legal  title  was  vested. 
{Wilson  V.  Wilson,  1  Barb.  Ch.,  592 ;  Porter  v.  WiUiama,  5  Selden, 
142.)  Whether,  under  the  provision  of  section  298  of  the  Code,  a 
receiver  takes  title  to  real  property  by  the  mere  order  of  the  court 
appointing  him,  has  been  much  discussed  in  several  cases  in  the 
Court  of  Appeals,  but  the  judges  have  differed  in  their  views.  In 
the  case  of  Porter  v.  WHUams  {mpra\  Justice  Willard  expressed 
the  opinion,  that  by  the  Code  real  and  personal  property  are  placed 
on  the  same  footing  in  this  respect,  and  that  no  assignment  is  neces- 
sary to  vest  the  legal  estate  to  either.  This,  however,  is  but  the 
mere  expression  of  his  own  opinion  an&  is  of  no  binding*  force,  as 
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the  question  was  not  involved  in  the  case.  The  most  satisfactory 
case  is  that  of  the  Ghcmtcmqua  Cownty  Bamk  v.  Ridey^  above 
quoted.  In  that  case  Judge  Comstook  discussed*  the  question  respect- 
ing the  power  of  the  receiver  to  make  a  sale  under  a  judgment  of 
the  court,  that  would  cut  oflE  the  right  of  the  debtor  to  redeem,  with 
great  ability  and  great  thoroughness,  and  came  to  the  conclusion 
that  he  had  no  such  power  without  an  assignment  from  the  judg- 
ment debtor,  and  in  the  course  of  the  discussion  he  says :  "  The 
personal  estate  became  vested  in  the  receiver  from  the  time  and  by 
virtue  of  his  appointment,  the  real  estate  only  by  virtue  of  a  con- 
veyance to  him,  which  the  court  has  power  to  compel." 

In  Moak  v.  CoaU  (33  Barb.,  498),  proceedings  supplementary  to 
execution  were  instituted  against  Catharine  Coats,  and  the  plaintiff 
was  appointed  receiver  therein,  when  she  was  the  owner  of  a  dower 
right  as  the  widow  of  her  husband,  then  deceased ;  after  the  plain- 
tifPs  appointment  the  widow  joined  with  the  heirs  in  a  conveyance 
of  the  land.  After  that  the  plaintiff,  as  such  receiver,  procured  her 
dower  to  be  admeasured  and  set  off,  and  then  brought  an  action  of 
ejectment,  claiming  to  be  the  owner  of  the  lands  so  set  off  by  virtue 
of  his  appointment  as  such  receiver.  No  assignment  had  been  exe- 
cuted to  the  receiver.  This  <3ase  then  presented  the  same  question 
now  under  consideration,  and  the  court  held  that  the  action  could 
not  be  maintained  against  the  purchaser.  The  opinion,  which  was 
unanimously  concurred  in  by  aU  the  members  of  the  court,  adopted 
the  views  of  Judge  Comstook,  above  quoted,  and  commands  our 
respect  by  the  force  of  its  reasoning.  We  fully  concur  in  the  opinion 
and  in  the  result  arrived  at. 

Personal  property  is  usually  held  by  mere  possession  without  any 
other  evidence  of  title,  and  may  be  passed  from  hand  to  hand  in  the 
same  way,  and  it  is  well  enough  to  allow  the  title  to  that  kind  of 
property  to  vest  in  a  receiver  without  any  assignment,  because  he 
can  take  actual  possession  of  it  and  dispose  of  it  for  the  purposes  of 
the  trust ;  but  real  property  is  held  by  a  very  different  tenure,  and 
it  is  important  that  there  should  be  some  muniment  of  the  title, 
and  some  evidence  of  its  transmission  from  one  to  another.  We 
put  our  decision  on  the  ground  that  the  receiver  took  no  title  to  the 
premises  which  he  assumed  to  convey  to  the  plaintiff,  and  that  the 
plaintiff  -acquired  no  interest  in  the  same  by  the  conveyance  from 


Digitized  by 


Google 


SHERWOOD  V.  ARCHER.  73 

Sbcond  Dbpabtment,  Febbuabt  Tbbm,  1877. 

the  receiver,  and  has  no  interest  that  will  enable  him  to  maintain 
this  action. 
The  judgment  must  be  reversed,  with  costs. 

Present — Gilbebt  and  Dtemak,  J  J.     Barnakd,  P.  J%,  not 
sitting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 


SARAH  SHERWOOD,  Respondent,  v.  THOMAS  O.  ARCHER 
AND  EMILY  E.  ANDERSON,  Appellants. 

Urwry — aubiU^uUon  cfnmo  note  for  oidone  —  rig?U8  cfbona  fide  holder. 

One  Treadwell  held  an  over-due  promissory  note  given  by  the  defendants  which 
was  void  for  usury.  Treadwell  being  indebted  to  the  plaintiff  to  the  amount 
of  the  said  note,  a  note  was  given  by  the  defendants,  payable  to  the  order  of  the 
paintiff ,  and  the  same  was  subsequently  delivered  to  her,  she  being  ignorant 
that  Treadwell  had  received  any  usurious  interest  from  the  defendants. 

In  an  action  by  her  upon  the  second  note,  hM,  that  the  plaintiff  was  entitled  to 
recover;  that  the  defendants,  by  making  the  note  to  her  order,  represented 
to  her  that  the  transaction  in  which  it  was  given  was  a  lawful  one,  and  that 
they  were  estopped  to  deny  the  truth  of  this  representation.  (Dtkman,  J., 
dissenting.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  County  Court  of  Westchester  county 
without  a  jury. 

The  action  was  brought  upon  a  promissory  note  given  by  the 
defendants.    The  defense  was  usury. 

Eagefne  Archer ^  for  the  appellants. 

Amherst  Wight^  Jr.^  for  the  respondent. 

Gilbert,  J. : 

The  evidence  given  upon  the  trial  not  being  before  us,  we  must 
take  the  findings  of  the  court  below  upon  questions  of  fact  as  con- 
duaive.     One  of  these  findings  is,  that  the  note  in  suit  was  given 
Hun— Vol.  X.        10 
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in  renewal  of  a  previous  usurious  note  made  by  the  defendant 
Archer,  payable  to  and  held  by  one  TreadweU.  That  Treadwell 
delivered  the  note  in  suit  to  the  plaintiff,  to  whom  by  its  terms  it 
is  payable,  in  payment  of  his  indebtedness  to  her,  amounting  to 
$200 ;  that  the  plaintiff  received  none  of  the  usurious  interest  paid 
by  Archer,  and  did  not  authorize  Treadwell  to  receive,  or  know  that 
he  had  received  any  illegal  interest.  The  taking  of  the  note  in 
suit  by  the  plaintiff,  in  payment  of  Treadwell's  indebtedness  to  her, 
was  a  perfectly  legitimate  transaction,  and  constituted  her  a  holder 
for  value,  and  if  she  took  the  note  in  good  faith  and  without  notice 
of  the  usury  in  the  previous  note,  those  facts  are  sufficient  to  estab- 
lish her  right  to  recover  upon  it.  By  making  the  promise  directly 
to  the  plaintiff,  the  defendants  in  fact  represented  to  her  that  the 
transaction  in  which  the  note  originated  was  a  lawful  one,  and  they 
are  estopped  to  deny  the  truth  of  that  representation.  The  release 
of  Treadwell's  indebtedness  was  a  sufficient  consideration  for  the 
defendants'  promise,  and  the  promise,  having  been  made  to  one 
who  was  not  privy  to  the  usurious  agreement  between  TreadweU  and 
the  defendants,  upon  a  new  and  independent  consideration,  is  valid, 
and  not  affected  by  such  usurious  agreement.  The  principle  that  a 
new  security  is  infected  with  the  taint  which  invalidated  the  former 
one,  does  not  apply  to  an  innocent  holder  of  the  new  security, 
who  took  it  directly  from  the  debtor.  {EUis  v.  Wa/mea^  Cro.  Jac., 
33 ;  Cuthhert  v.  Haley^  8  T.  R.,  390 ;  Jackson  v.  Hen/ry^  10  Johns., 
185 ;  P(mell  v.  Waters,  8  Cow.,  691 ;  Holme%  v.  WiOAams,  10 
Paige,  329 ;  Aid/rich  v.  Reynolds,  1  Barb.  Ch.,  43.)  The  legal  effect 
of  the  transaction  is  the  same  as  if  the  defendants  had  borrowed  of 
the  plaintiff  the  money  wherewith  to  pay  the  usurious  note  held  by 
Treadwell,  and  had  given  the  note  in  suit  therefor.  An  argument 
that  a  lender  of  money  cannot  recover  on  such  a  note,  because  the 
money  loaned  was  used  to  pay  a  usurious  debt  of  the  maker  of  the 
note,  would  hardly  be  listened  to.  AJthough  the  means  furnished 
by  the  plaintiff  by  which  the  debt  of  the  defendants  to  Treadwell 
was  paid  were  not  in  the  form  of  money,  yet  they  were  equally 
efficacious,  and  the  promise  of  the  defendants  should  be  held 
equally  valid  and  binding.    {Hcmka  v.  We(wer,  46  Barb.,  164.) 

It  has  been  sug^ted  that  the  transaction  was  a  mere  device  to 
evade  the  statute  of  usury.    The  court  below  did  not  find  that  fact. 
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Those  who  allege  illegal  acts  must  prove  them.  In  the  absence  of 
such  proof,  the  legal  presumption  is  that  the  fact  alleged  was  not 
proved. 

The  intention  of  Mrs.  Anderson  to  charge  her  separate  estate  for 
the  payment  of  the  note,  sufficiently  appears  from  the  written  declara- 
tion to  that  effect  appended  to  the  note.  That  declaration  bears  the 
same  date  as  the  note,  and  the  court  below,  in  effect,  found  that  they 
were  made  and  delivered  at  the  same  time.  They,  therefore,  formed, 
together,  but  one  instrument.  It  is  not  essential  that  such  declara- 
tion should  appear  in  the  note  itself.  {Corn  Exchimge  Ins,  Co,  v. 
Babcoch^  42  N.  Y.,  613;  Manhattcm  Co,  v.  Thompson^  58  id.,  82.) 
The  contract  is  a  valid  one,  notwithstanding  it  was  not  made  in  the 
course  of  the  separate  business  of  Mrs.  Anderson,  nor  for  the  benefit 
of  her  separate  estate,  and  it  may  be  enforced  as  a  legal  liability. 
(42  N.  Y.,  mpra ;  First  Ned,  Bcmh  v.  OwrlMvgTwuse^  53  Barb., 
615 ;  Avndey  v.  Mead^  3  Lans.,  116 ;  Monilaws  v.  Andrews^  8 
Hun,  65.) 

The  judgment  should  be  affirmed. 

Dykman,  J.  (dissenting) : 

On  the  3d  day  of  June,  1874,  Thomas  O.  Archer,  the  defendant, 
executed  and  delivered  to  Devoe  Treadwell  his  promissory  note  for 
$200,  payable  five  months  after  date,  with  interest,  and  received 
from  Treadwell  for  the  note  $180  only.  When  this  note  became 
due  Archer  requested  an  extension  of  time  for  its  payment,  and,  to 
procure  the  same,  executed  and  delivered  a  new  note  to  Treadwell 
for  $200,  and  paid  to  him  the  interest  on  the  first  note  and  a  bonus 
of  ten  dollars.  Both  of  these  notes  were  payable  to  Treadwell's  own 
order,  and,  when  the  second  note  became  due.  Archer  applied  for 
another  extension  of  time,  which  was  granted  upon  Archer  giving 
the  following  note  to  Treadwell : 

"  WnrrB  Plains,  April  2, 1875. 

"  Six  months  from  date,  for  value  received,  we  severally  and  jointly 

promise  to  pay  Sarah  Sherwood  two  hundred  dollars,  with  lawful 

interest. 

"THOMAS  O.  AECHEK. 

"  EMILY  E.  ANDERSON. 
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"  I,  Emily  E.  Anderson,  one  of  the  makers  of  this  the  above  note, 
being  a  married  woman,  do  hereby  charge  my  separate  estate  with 
the  payment  of  the  above  note. 

"  Dated  4prfZ  2,1875. 

"EMILY  E.  ANDERSON." 


Treadwell  was  indebted  to  the  plaintiff,  and  after  he  had  received 
this  note  he  delivered  it  to  her,  and  she  brought  this  action  upon  it 
in  the  County  Court.  The  cause  was  tried  without  a  jury,  and  the 
county  judge  has  found  the  facts  as  they  are  here  stated,  and  gave  a 
judgment  in  favor  of  the  plaintiff  for  the  full  amount  of  the  note 
against  both  of  the  defendants. 

The  case  now  comes  into  this  court  upon  appeal  from  that  judg- 
ment. No  case  has  been  made,  and  we  have  nothing  before  us  but 
the  judgment  roU,  containing  the  findings  and  the  exceptions  of  the 
defendants  thereto.  • 

From  the  foregoing  statement  it  appears  that  the  note  in  suit  was 
given  in  substitution  of  the  liability  of  Thomas  O.  Archer  upon  the 
second  note,  which  was  usurious  in  its  inception,  and  was,  therefore, 
only  the  continuance  of  a  usurious  loan,  which  had  been  aggravated 
by  two  renewals.  It  is  true  this  note  was  taken  in  the  name  of  the 
plaintiff,  and  if  this  device  can  be  made  to  succeed,  then  the  usury 
laws  will  soon  be  trampled  under  the  feet  of  the  avaricious  money- 
lender. Extortion  will  become  rampant  in  the  land,  and  the  legis- 
lation for  the  suppression  of  this  evil  will  become  a  by-word  and  a 
reproach. 

The  vigilant  eye  of  a  court  of  justice  is  not  to  be  turned  aside  by 
so  simple  a  make-shift  or  a  simple  change  of  papers.  The  real  facta 
in  the  transaction  must  control. 

In  such  a  case  as  this,  where  the  first  security  is  tainted  with 
usury,  no  matter  how  often  it  may  be  renewed,  nor  in  whose  name 
or  in  what  form  the  renewals  may  be,  they  are  aU  corrupted  by  the 
same  taint  of  usury,  and  are  aU  void.  ( Walker  v.  Bcmk  of  Washing' 
ton,  3  How.  [TJ.  S.],  62 ;  TuthiU  v.  Dams,  20  Johns.,  285 ;  Bridffe  v. 
HvXbwrd,  15  Mass.  Eep.,  96.)  Neither  is  the  fact  that  the  plaintiff 
was  not  privy  to  the  usurious  bargain  of  any  importance.  {Bridge 
V.  SvlUbwrd,  supra ;  Vickery  v.  Dickson,  35  Barb.,  96 ;  Jacks  v. 
NichAs,  5  N.  T.,  178.)    As  this  judgment  must,  therefore,  l)e 
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reversed  on  this  first  ground,  it  will  be  unnecessary  to  consider  the 
case  in  respect  to  the  liability  of  the  defendant  Emily  E.  Anderson. 
The  judgment  should  be  reversed  and  new  trial  granted,  with 
costs  to  abide  the  event. 

Present  —  Basnabd,  P.  J.,  Gilbebt  and  Dykman,  JJ. 

Judgment  of  County  Court  affirmed,  with  costs. 


ANDEEW   JENTflNGS,   Plaintcff,  v.   MARGAEET    CON- 

BOY   AND  OTHERS,  DEFENDANTS. 

Powers — must  be  either  benefldal  or  in  trust —  token  invalid. 

One  clause  of  a  testator's  will  was  as  follows,  viz.:  "I  give  full  power  and 
authority  and  control  to  sell  my  property  in  Brooklyn  to  my  sister,  Mrs. 
Conboy,  and  to  receive  the  rent  of  it — house  No.  865,  Pacific  street,  Brooklyn." 
Held,  that  the  testator  created.  If  anything,  a  power,  but  as  such  power  was 
neither  beneficial  or  in  trust,  it  was  not  authorized  by  the  Revised  Statutes, 
and  that  as  to  such  real  estate  he  died  intestate. 

Motion  for  a  new  trial  under  section  268  of  the'  Code,  after  a 
judgment  had  been  rendered  in  favor  of  the  plaintiff,  directing  the 
nsnal  reference  in  partition,  and  for  an  accounting. 

H.  P.  Sope^  for  the  motion. 

EUal  F.  HaU^  opposed. 

Dtkman,  J.: 

This  is  a  partition  suit  founded  on  chapter  238  of  the  Laws  of 
1853.  Section  2  of  that  law  reads  as  follows :  "Any  heir  or  heirs 
claiming  lands,  tenements  or  hereditaments  by  descent  from  an 
ancestor,  who  died  holding  and  being  in  possession  of  the  same 
(whether  such  heir  or  heirs  be  in  possession  or  not),  may  prosecute 
for  the  partition  thereof,  notwithstanding  any  apparent  devise  by 
such  ancestor,  and  any  possession  held  under  the  same  devise,  pro- 
vided that  such  heir  or  heirs  shall  allege  and  establish  in  the  same 
suit,  action  or  proceeding  that  such  apparent  devise  is  void."  John 
Jennings  departed  this  Kf e  in  the  city  of  New  York  on  the  25th 
day  of  January,  1873,  leaving  him  surviving  the  plaintiff,  his  brother, 
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the  defendant,  Mrs.  Conboy,  his  sister,  and  the  other  two  defendants, 
his  nieces,  his  only  next  of  kin  and  heirs  at  law.  He  left  a  last  will 
and  testament,  which  was  made  and  dated  on  the  10th  day  of  Janu- 
ary, 1873,  and  which  has  been  duly  proved  and  admitted  to  probate. 
At  the  time  of  his  death  he  was  the  owner  of  the  premises  described 
in  the  complaint  in  this  action,  and  that  portion  of  the  will  which 
has  any  reference  to  it,  is  as  follows :  "  I  give  full  power  and  author- 
ity and  control  to  sell  my  property  in  Brooklyn  to  my  sister,  Mrs. 
Conboy,  and  to  receive  the  rent  of  it  —  house  No.  865  Pacific  street, 
Brooklyn."  On  the  10th  day  of  February,  1873,  Mrs.  Conboy 
made  a  deed  of  conveyance  of  these  premises  to  William  Hanlen, 
and  either  the  same  day  or  the  next  Hanlen  reconveyed  the  same 
to  her,  and  she  now  claims  to  own  the  premises  in  fee  imder  an 
execution  of  the  power  in  the  will.  On  the  other  hand,  the  plaintiff 
and  the  other  defendants  claim  that  the  devise  is  void. 

It  is  the  duty  of  the  courts  to  give  force  and  effect  to  every  last 
will  and  testament,  and  to  carry  its  provisions  into  execution,  if  it 
can  be  done  consistently,  and  in  accordance  with  the  rules  of  law  on 
that  subject.  This  is  upon  the  principle  that  the  owner  of  property 
has  the  legal  right  to  give  such  directions  to  it  after  his  death  as  he 
shall  deem  prudent  and  proper,  provided  such  direction  is  consonant 
with  the  law.  Now,  if  this  provision  in  this  wiU  has  any  validity 
at  all,  it  must  be  valid  as  a  power,  and  as  the  creation,  construction 
and  execution  of  powers  are  now  with  us  governed  by  our  statutes 
on  that  subject,  this  devise  must  be  tested  by  their  provisions ;  and 
powers,  as  authorized  by  them,  are  general  or  special,  and  beneficial 
or  in  trust.  (1  E.  S.,  732,  article.  Powers.)  This  is  not  a  power 
in  trust,  either  general  or  special,  because  no  person  or  class  of 
persons,  other  than  the  grantee  of  the  power,  is  designated  as 
entitled  to  the  proceeds,  or  any  portion  of  the  proceeds,  or  other 
benefits,  to  result  from  the  alienation  of  the  lands  according  to  the 
power,  and  because  the  disposition  which  it  authorizes  is  not  limited 
to  be  made  by  any  person  other  than  the  grantee  of  the  power. 
(734,  §§  94,  95.)  Neither  is  this  a  special  power,  because  no  persons 
or  class  of  persons  are  designated  to  whom  the  disposition  of  the 
land  under  the  power  is  to  be  made,  and  the  power  does  not  authorize 
the  alienation  of  any  particular  estate  or  interest  less  than  a  free- 
hold.   (726,  §  38.)    It  is  a  general  power,  because  it  authorizes  the 
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alienation  in  fee  of  the  lands  embraced  in  the  power  to  any  alienee 
whatever.  (732,  §  77.)  To  be  valid,  however,  it  must  be  bene- 
ficial as  well  as  general.  Is  it  such  J  ^^A  general  or  special  power 
is  beneficial  where  no  person  other  than  the  grantee  has,  by  the 
terms  of  its  creation,  any  interest  in  its  execution."  (§  79.)  It 
would  seem  to  be  a  fair  deduction  from  this  section  that  to  render  a 
general  or  special  power  a  beneficial  one  the  grantee  of  the  power 
must  have  an  interest  in  its  execution.  Here  the  grantee  of  the 
power  has  no  interest  in  its  execution ;  and  not  only  so,  if  the  power 
could  be  exercised  by  a  sale  of  the  land  the  proceeds  would,  of 
course,  take  the  direction  which  would  be  given  them  either  by  this 
will  or  by  the  law,  and  either  direction  would  make  others  beside 
the  grantee  intei-ested. 

As  this  examination  of  the  statutes  shows  that  this  provision  is 
not  valid  as  a  power,  its  entire  invalidity  follows ;  and  it  likewise 
foUowB  that,  as  to  his  real  estate,  the  testator  died  intestate.  The 
case  was,  therefore,  properly  disposed  of  at  Special  Term,  and  the 
motion  for  a  new  trial  must  be  denied,  with  costs. 

Present  —  Gilbbrt  and  Dykman,  JJ.  Basnabd,  P.  J.,  not 
sitting. 

Motion  for  new  trial  denied  with  costs. 


SAMUEL  L.  MULFOKD,  Eespondent,  v.  ELINER  HODGES 
AND  EDWARD  F.  HODGES,  Appellants. 

DmsiUe  and  indmsibk  claims — how  disUnffuiahed — Assigmng  cf  portion  of  indwisfffle 

eUum^effiBciof. 

In  an  action  brought  against  four  defendants,  an  attorney  appeared  and  put  ii. 
answers  for  all  of  them,  and  appeared  for  and  defended  their  interests  upon  the 
trial  Subsequently,  he  having  assigned  to  the  plaintiff  herein  his  claim  against 
two  of  the  said  defendants,  the  assignee  brought  this  action  a^inst  the  said  two 
defendants  and  recovered  the  whole  amount  of  the  attorney's  claim. 

Bield,  (l)that  the  claim  of  the  attorney  against  the  four  defendants  was  an  indivisi- 
ble one; 

(3)  That  the  assignment  to  the  plaintiff  did  not  assign  the  whole  claim  to  him,  and, 
the  daim  being  indivisible,  did  not  invest  him  with  any  separate  portion  of  it 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

Wyflys  SbdffeSy  for  the  appellants. 

Wm.  M.  MvUen,  for  the  respondent. 

Dtkman,  J. : 

In  April,  1871,  the  Ocean  National  Bank  of  the  city  of  New 
York  commenced  an  action  in  the  Supreme  Court  against  EHner 
Hodges,  George  W.  Hodges,  Edward  F.  Hodges,  and  Annie  F. 
Hodges,  to  set  aside  a  conveyance  of  certain  real  estate  from  George 
W.  Hodges,  to  Edward  F.  Hodges,  and  from  Edward  F.  Hodges  and 
wife  to  Eliner  Hodges.  Robert  Christie,  an  attorney  and  counselor 
at  law,  was  employed  by  George  W.  Hodges  to  defend  the  action. 
Mr.  Christie  put  in  answers  for  all  the  defendants,  which  he  sub-, 
scribed  as  the  attorney  for  the  defendants,  and  at  the  trial  appeared 
and  defended  for  all  the  defendants. 

On  the  15th  day  of  May,  1874,  Mr.  Christie  assigned  his  claim 
against  Eliner  Hodges  and  Edward  F.  Hodges  to  the  plaintiff,  and 
this  suit  was  commenced  to  recover  for  his  services  in  that  action. 
From  the  foregoing  statement  it  appears  that  Mr.  Christie  "was  the 
attorney  for  all  the  defendants  in  the  bank  suit ;  that  he  appeared 
for  all,  answered  for  all,  and  defended  for  all ;  and  that  now  the 
plaintiff,  under  an  assignment  of  his  claim  for  services  against  two 
of  these  defendants,  claims  to  recover  in  this  action  the  full  value 
of  those  services ;  that  is,  the  entire  claim  that  Mr.  Christie  had 
against  all  the  defendants  for  his  services  in  the  original  action. 

This  cause  was  tried  before  a  referee,  who  reported  in  favor  of 
the  plaintiff  for  the  full  amount  of  the  plaintiff's  services,  and  judg- 
ment has  been  entered  upon  the  report,  from  which  the  appeal  is 
taken. 

We  think  there  is  a  radical  diflSculty  in  the  way  of  the  plaintiff's 
recovery  in  this  action.  Mr.  Christie  had  four  persons  who  were 
indebted  to  him  jointly  for  professional  services ;  he  assigned  his 
claim  for  services  against  two  of  them,  and  the  plaintiff  has  been 
permitted  to  recover  on  that  assignment  in  an  action  against  the 
two  the  full  amoimt  of  the  claim  against  the  four.    If  Mr.  Christie 
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had  any  claim  for  his  professional  services  in  the  original  action,  it 
was  for  services  rendered  for  all,  and  under  one  employment  for  all. 
The  services  were  all  rendered  and  performed  under  the  same  con- 
tract, and  his  demand  for  compensation  was  an  entire  demand 
against  the  four  defendants.  His  claim  rested  upon  one  contract 
and  one  transaction ;  or,  rather,  upon  transactions  in  relation  to  one 
subject. 

Much  has  been  said  in  relation  to  this  subject  of  entire  and  divisi- 
ble demands,  and  our  courts  have  not  been  entirely  harmonious  in 
relation  to  the  rule  by  which  it  may  be  determined  whether  a  claim 
is  entire  and  indivisible  or  not.  Some  of  the  cases  go  far  enough 
to  hold  that  every  account  or  claim  consisting  of  different  items,  the 
whole  of  .which  is  due,  is  an  entire  demand  and  incapable  of  division 
for  the  purposes  of  prosecution,  while  others  hold  that  it  is  necessary 
that  the  claim  should  have  arisen  out  of  a  single  transaction,  or  be 
connected  together  by  contract  in  order  to  make  it  indivisible. 

The  following  rule  has  been  laid  down  on  this  subject  by  our 
Court  of  Appeals:  "The  true  distinction  between  demands  or 
rights  of  action  which  are  single  and  entire  and  those  which  are 
several  and  distinct  is,  that  the  former  immediately  arise  out  of  one 
and  the  same  act  or  contract,  and  the  latter  out  of  different  acts  or 
contracts.  Perhaps  as  simple  and  safe  a  test  as  the  subject  admits 
of,  by  which  to  determine  whether  a  case  belongs  to  one  class  or  the 
other,  is  by  inquiring  whether  it  rests  upon  one  or  several  acts  or 
agreements.  In  the  case  of  torts,  each  trespass  or  conversion  or 
fraud  gives  a  right  of  action,  and  but  a  single  one,  however  numer- 
ous the  items  of  wrong  or  damage  may  be ;  in  respect  to  contracts 
expressed  or  implied,  each  contract  affords  one,  and  only  one,  cause 
of  action."  {Secor  v.  Stwrgis^  16  N.  Y.,  558.)  It  is  not  important 
in  this  case  to  follow  the  principle  of  law  on  the  subject  any  fur- 
ther, for  within  all  the  cases  the  claim  of  Mr.  Christie  was  an  entire 
and  indivisible  demand  against  four  persons. 

What,  then,  was  the  effect  of  the  act  by  which  he  undertook  to 
assign  his  claim  against  two  of  those  persons  for  this  entire  demand? 
Bid  it  accomplish  any  thing  more  than  make  the  assignee  a  joint 
owner  with  him  of  the  entire  demand  ?  We  think  it  did  not ;  at 
all  events  it  did  not  assign  the  entire  claim,  and  did  not  vest  the 
assignee  with  the  whole  cause  of  action.  It  did  not  vest  him  with 
Hun— Vou  X.        11 
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any  portion  of  the  daim,  because,  within  the  role  above  stated,  that 
waB  an  entire  thing  and  could  not  be  divided.  If  this  be  so,  then 
plaintifi,  as  such  assignee,  took  no  separate  interest  in  this  daim ; 
that  is,  he  took  no  title  which  gives  him  a  cause  of  action  against 
these  two  defendants.  Ohristie  had  no  cause  of  action  against 
these  defendants  alone,  to  give  him. 

This  is  not  the  case  of  a  failure  of  the  joinder  of  proper  parties 
as  defendants,  which  ought  to  have  been  pleaded,  but  it  is  the  case 
of  a  party  bringing  a  suit  without  any  cause  of  action.  The  founda- 
tion of  this  action  has  failed,  and  he  cannot  recover  for  that  reason. 
But  the  referee,  before  whom  the  cause  was  tried,  not  only  permitted 
the  plaintiff  to  maintain  his  action,  but  allowed  him  to  prove  and 
recover  the  entire  value  of  Mr.  Christie's  services  in  the  original 
litigation.  This  would  be  wrong,  even  if  the  daim  was  a  divisible 
one.  The  assignment  only  purports  to  give  the  plaintiff  the  daim 
against  the  defendants  for  the  services  of  the  assignor,  and  the 
judgment  allows  him  to  recover  for  the  whole  daim  of  the  assignor 
against  all  the  original  defendants. 

If  this  action  had  been  commenced  by  the  assignor  in  his  own 
name  against  these  two  defendants  for  his  services,  it  might  possibly 
be  said  that  they  would  be  called  upon  to  plead  the  non-joinder  of 
their  co-obligers,  because  in  that  case  the  claims  would  be  a  subsisting 
demand  and  a  valid  cause  of  action  in  the  hands  of,  and  belonging 
to  the  plaintiff.  But  in  this  case  the  plaintiff  was  not  the  o^ner  of 
the  entire  claim  for  the  services,  and  had  not,  therefore,  any  cause 
of  action  against  any  one  for  it.  In  any  view,  therefore,  this  judg- 
ment must  be  reversed. 

Judgment  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Present — Babnakd,  P.  J.,  Gilbert  and  Dykman,  J  J. 

Judgment  reversed,  and  new  trial  granted  at  Circuit,  costs  to  abide 
event. 
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In  the  Matteb  of  BENJAMIN  VALENTINE,  a  Lunatto. 

iMnaHc — wXa  cf  real  estate  of-^jtmadieHon  of  court — reference  to  cueerUUn  f ousts  — 

when  7i6C68sary. 

Upon  an  application  for  the  sale  of  the  real  estate  of  a  lunatic,  the  petition 
alleged  that  the  only  real  estate  belonging  to  him  waa  that  therein  described; 
that  it  was  necessaiy  for  the' support  ajid  maintenance  of  the  lunatic  that  this 
should  be  sold,  and  that  the  committee  had,  subject  to  the  approval  of  the 
court,  entered  into  an  agreement  for  the  sale  thereof  at  a  price  therein 
specified.  Upon  the  presentation  of  the  petition,  an  order  was  made,  no 
reference  having  been  ordered,  directing  the  sale  of  the  real  estate  to  the  person 
with  whom  the  contract  had  been  entered  into.  HM,  that  the  cotirt  had 
jurisdiction  to  direct  the  sale  to  be  made,  and  the  title  acquired  by  the 
purchaser  thereunder  could  not  be  attacked  collaterally,  even  though  the  pro- 
ceedings might  have  been,  in  some  respect,  irregular. 

SenMe,  that  it  is  not  obligatory  upon  the  court  either  under  the  Revised  Statutes 
(2  R  8.,  53,  §  12)  or  under  the  act  of  1864  (chap.  417)  to  order  a  reference  to 
ascertain  the  truth  of  the  facts  set  forth  in  the  petition,  when  it  has  satisfied 
itself  of  the  existence  of  these  facts  and  the  propriety  of  ordering  the  sale  by 
any  other  means. 

Appeal  from  an  order  made  at  Special  Term  denying  a  motion 
made  by  one  Jacob  Haff,  to  compel  the  committee  of  a  Imiatic 
to  amend  proceedings  heretofore  instituted  by  them  for  the  Bale  of 
real  estate  belonging  to  said  lunatic. 

j9.  p.  Ba/nmrdy  for  the  appellant. 

John  J.  Armst/rong^  for  the  committee,  respondent. 

Dykman,  J. : 

On  the  6th  day  of  August,  1873,  Curtis  S.  Smith,  the  committee 
of  the  person  and  estate  of  Benjamin  Valentine,  a  lunatic,  pre- 
sented a  petition  to  the  Supreme  Court,  in  which  he  stated  that  the 
only  real  estate  belonging  to  the  lunatic  was  a  parcel  of  land  therein 
particularly  described,  and  that  the  lunatic  was  the  owner  of  that 
parcel;  that  it  did  not  produce  any  income;  that  there  was  no 
personal  property  belonging  to  the  lunatic,  except  a  small  quantity 
of  household  furniture,  and  that  it  was  necessary  for  the  support 
and  maintenance  of  the  lunatic  and  his  wife  and  children  that  this 
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real  estate  should  be  sold.  That  the  committee  had,  subject  to  the 
approbation  of  the  court,  entered  into  an  agreement  with  one  Jacob 
Hoff,  of  Hempstead,  for  the  sale  to  him  of  the  real  estate  men- 
tioned and  described  in  the  petition  for  the  sum  of  $2,300,  to  be 
paid  upon  the  delivery  of  the  deed  therefor,  which  sum  was  the 
highest  amount  that  he  could  obtain  therefor.  Wherefore,  the 
petitioner  asked  that  he  might  be  authorized  to  sell  the  land  so 
mentioned  and  described,  that  the  contract  which  he  had  made 
therefor  might  be  affirmed,  and  that  such  other  and  further  order 
might  be  made  as  should  be  just.  Whereupon,  an  order  of  the 
court  was  made  and  entered,  whereby  this  report  of  the  committee 
and  the  sale  therein  mentioned,  was  ratified,  approved  and  con- 
firmed, and  whereby  it  was  further  ordered  that  the  said  committee 
execute  and  deliver  to  the  said  Jacob  Hoff,  the  purchaser  named,  a 
good  and  sufficient  conveyance  of  the  piece  or  parcel  of  land  sold, 
upon  receiving  the  purchase-money  agreed  upon,  and  that  the  said 
committee,  after  paying  out  the  costs  of  the  proceedings,  and  the 
other  necessary  expenses  of  effecting  the  sale,  pay  the  residue  of  the 
proceeds  of  the  sale  to  the  county  treasurer  of  Queens  county,  to  be 
invested  by  him,  and  paid  out  by  him  on  the  order  of  the  court,  and 
that  the  committee,  before  receiving  the  proceeds  of  the  sale,  should 
give  additional  security  by  a  bond,  with  two  sureties,  to  be  approved 
by  a  justice  of  this  court,  conditioned  for  the  faithful  application  of 
and  accounting  for  the  proceeds  of  the  sale.  In  pursuance  of  this 
order,  a  deed  of  conveyance  was  executed  by  the  committee  to 
Jacob  Hoff  on  the  20th  day  of  August,  1873,  which  was  delivered 
and  accepted;  the  money  was  paid  and  the  purchaser  went  into 
possession  of  the  land.  On  the  1st  day  of  July,  1876,  Jacob  Hoff 
entered  into  a  contract  to  seU  and  convey  the  land,  and  the 
purchaser  has  declined  to  consummate  the  contract  because,  as  he 
aUeges,  Hoff  got  no  title  by  his  conveyance  to  him,  on  account  of 
certain  irregularities  in  the  proceedings  which  led  up  to  that  con- 
veyance, and  he  made  a  motion  at  the  Special  Term  that  the 
committee  should  be  required  to  amend  his  proceedings  or  institute 
new  ones  for  the  purpose  of  perfecting  his  title,  or  refund  the 
purchase-money. 

This  motion  was  denied  at  Special  Term,  and  the  case  comes  to 
us,  on  appeal  from  that  order. 
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Courts  of  equity  have  power  to  direct  the  sale  of  lands  owned  by 
a  lunatic,  but  they  are  all  statutory  and  independent  of  the  pro- 
vision of  our  statutes  on  the  subject,  the  courts  of  this  State  have 
no  jurisdiction  to  entertain  these  proceedings  for  any  purpose 
whatever.  For  the  purpose  of  securing  their  validity,  therefore, 
proceedings  in  the  courts,  for  the  sale  of  the  lands  of  a  lunatic,  must 
be  had  in  substantial  compliance  with  the  statutes  of  the  State  on 
that  subject.  By  fhe  Kevised  Statutes,  the  committee  of  a  lunatic 
may  apply  to  the  court  for  authority  to  sell  the  real  estate  of  the 
lunatic,  in  two  cases :  First ;  when  his  personal  estate  is  insufficient 
for  the  discharge  of  his  debts;  and,  second;  when  the  personal 
property  of  the  lunatic,  and  the  rents  of  his  real  estate,  are 
insufficient  for  the  maintenance  of  himself  or  his  family,  or 
for  the  education  of  his  children.  The  application  must  be 
by  petition,  which  shall  set  forth  the  particulars  and  amount 
of  the  estate,  real  and  personal,  of  the  lunatic,  the  application 
which  may  have  been  made  of  any  personal  estate,  and  an  account 
of  the  debts  and  demands  existing  against  his  estate,  on 
the  presentation  of  this  petition.  It  must  be  referred  to  a  referee 
or  the  derk  of  the  court  to  inquire  into  and  report  upon  the  mat- 
ters contained  in  the  petition,  whose  duty  it  is  to  examine  into  the 
truth  of  the  representations  made,  to  hear  all  parties  interested  in 
such  real  estate  and  to  make  a  report  thereon.  K,  upon  the  coming 
in  of  the  report,  and  an  examination  of  the  matter,  it  shall  appear 
to  the  court  that  the  personal  estate  of  the  lunatic  is  not  sufficient 
for  the  payment  of  his  debts,  and  that  the  same  has  been  applied 
to  that  purpose,  an  order  shall  be  entered  directing  the  sale  of  the 
whole  or  a  part  of  the  real  estate  as  may  be  necessary.  By  the 
statute  the  same  facts  are  required  to  be  stated  in  the  petition,  and 
the  same  proceedings  had  in  the  last  case  as  in  the  first.  (Kevised 
Statute,  vol.  2  [1st  ed.],  chap.  5,  title  2,  pages  53,  54.)  Then  came 
the  act  of  1864,  which  provided  that  whenever  it  shall  appear  that 
a  disposition  of  the  real  estate  of  a  lunatic  is  necessary  and  proper, 
either  for  the  support  and  maintenance  of  such  lunatic  or  for  his 
education,  or  that  the  interest  of  such  lunatic  requires  or  wiU  be 
substantially  promoted  by  such  disposition,  on  accoimt  of  any  such 
part  of  such  property  being  exposed  to  waste  and  dilapidation,  or 
on  account  of  its  being  whoUy  unproductive,  or  when  the  same  has 
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been  contracted  to  be  sold  and  a  conveyance  thereof  cannot  be  made 
by  reason  of  said  Innacy  or  for  any  other  peculiar  reason  or  circnm- 
stance,  the  court  may  order  the  letting  for  a  term  of  years,  or  the 
sale  or  other  disposition  of  such  real  estate  or  interest  to  be  made 
by  such  committee,  in  such  manner  and  with  such  instructions  as 
shall  be  deemed  expedient.  That,  upon  an  agreement  for  the  sale, 
leasing  or  other  disposition  of  such  property  being  made,  the  same 
shall  be  reported  to  the  court  on  the  oath  of  the  conunittee  making 
the  same,  and  if  the  report  be  confirmed  a  conveyance  shall  be 
executed  under  the  direction  of  the  court,  and  that  all  sales,  leases, 
disposition  and  conveyances  made  in  good  faith  by  such  committee 
in  pursuance  of  such  orders,  shall  be  valid  and  effectual  as  if  made 
by  such  lunatic  when  of  sound  mind.  (Laws  of  1864:,  chapter  417.) 
Prom  these  recitations  of  the  statutes  it  appears  that  there  were 
sufficient  facts  stated  in  the  petition,  to  enable  the  court  to  entertain 
jurisdiction  of  the  proceedings  and  order  the  sale  of  the  property, 
for  it  was  stated  therein  that  the  sale  of  this  real  estate  was  neces- 
sary for  the  support  and  maintenance  of  the  lunatic  and  of  his  wife 
and  children.  This  is  a  sufficient  statement  under  the  Eevised 
Statutes  or  the  statute  of  1864,  for,  under  both,  one  case  in  which 
the  real  estate  of  a  lunatic  may  be  sold  by  order  of  the  court  is 
where  it  is  necessary  and  proper  for  the  support  and  maintenance 
of  such  lunatic.  The  court  then  obtained  jurisdiction  by  the  pre- 
sentation of  the  petition ;  but  it  is  claimed  that  the  sale  ordered  by 
the  court  was  ineffectual  to  vest  the  title  in  the  purchaser,  by  reason 
of  certain  irregularities  in  the  proceedings.  On  the  presentations 
of  the  petitions  no  order  of  reference  was  made  as  required  by  the 
statute,  but  the  court  made  an  order  confirming  the  sale  and  order- 
ing a  conveyance.  When  an  order  of  reference  is  made  in  these 
and  similar  proceediogs  it  is  for  the  purpose  of  informing  the 
conscience  of  the  court,  and  if  any  other  means  is  adopted  to  accom- 
plish the  same  end  they  are  equally  effective.  The  Eevised 
Statutes  contemplate  that  the  court  shall  make  an  examination  of 
the  matter,  even  after  the  reception  of  the  referee's  report,  and  we 
suppose  that  examination  can  be  made  without  any  order  of  refer- 
ence, or  any  referee's  report.  Besides,  this  statute  of  1864  does  not, 
in  terms,  require  any  order  of  reference,  and  we  suppose  these 
proceedings  were  had  imder  that  act. 
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But  suppose  there  are  irregolarities  or  omissions,  or  even  errors  in 
the  proceedings,  so  long  as  the  court  had  jurisdiction  and  was  com- 
petent to  make  the  order  it  cannot  be  attacked  collaterally.  The 
adjudication  is  valid  so  long  as  it  is  permitted  to  stand  unreversed, 
and  the  statutes  above  cited  provide  that  all  sales  made  in  good 
faith,  in  pursuance  of  such  order,  shall  be  as  valid  and  effectual  as 
if  made  by  such  lunatic  when  of  sound  mind.  This  must  be  held 
to  mean  that  the  purchaser  imder  these  proceedings,  will  be  vested 
by  the  deed  of  the  committee  with  the  same  title  that  the  lunatic 
had  when  he  was  of  sound  mind,  and  at  the  time  the  committee 
was  appointed,  and  this  entirely  independent  of  the  question 
whether  the  proceedings  are  regular  or  irregular. 

These  considerations  lead  us  to  the  conclusion  that  the  purchaser 
under  the  order  of  August  6,  1873,  obtained  all  the  title  of  the 
lunatic  and  that  there  is  no  occasion  for  any  amendment  of  the 
proceedings. 

Order  appealed  from  affirmed,  with  costs  and  disbursements. 

GiLBBRT,  J.,  concurred.    Babnabd,  P.  J.,  not  sitting. 
Order  affirmed,  with  costs  and  disbursements. 
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OASES    NOT    REPORTED    IN    FULL. 


THOMAS  D.  CAtfDY,  Eespondent  v.  ABEAM  D.  CANDY, 

AppELLAirr. 

Breach  of  eontraU — measure  of  damage  —  AgreemerU  to  reside  with  person  in  con- 
sideration  of  boa/rd,  etc.  —  8ale  of  furniture  made  nscessary  by  ao  doing  —  Um 
upon  8U4ih  sale  —  cannot  be  reeavered  in  action  for  breach  of  contract. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trialj  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

This  action  was  brought  to  recover  damages  sustained  by  the 
plaintiff  in  consequence  of  a  breach,  by  the  defendant,  of  a  contract 
by  which  the  plaintiff  was  to  live  with,  and  take  care  of  the  defend- 
ant until  his  death,  and  to  receive  therefor  his  board  and  clothing 
and  that  of  his  wife.  At  the  time  of  making  the  agreement  the 
plaintiff  was  keeping  house  in  Philadelphia,  and  when  he  left  there 
in  order  to  reside  with  the  defendant  at  the  latter's  residence  at 
East  Hampton,  Suffolk  county,  New  York,  he  sold  his  furniture, 
alleged  by  him  to  be  worth  $470.13,  for  fifty-one  dollars.  This 
loss  he  sought  to  recover  in  this  action,  as  one  of  the  items  of 
the  damages  sustained  by  him  through  the  breach  of  the  contract. 

The  court  at  General  Term  said:  "I  have  not  been  able  to 
discover  any  case  which  authorizes  the  recovfery  of  the  alleged 
loss  upon  the  sale  of  plaintiff's  furniture  in  Philadelphia.  Assum- 
ing the  agreement  as  proven  by  plaintiff,  he  was  to  remain  with 
defendant  during  his  natural  life,  to  take  care  of  him  and  be 
his  companion,  *  for  which  service  I  was  to  receive  the  board 
and  clothing  for  myself  and  wife.'  The  sale  of  the  furniture 
was  one  of  the  sacrifices  which  plaintiff  made  to  be  able  to  enter 
into  the  contract.    Defendant  did  not  agree  to  pay  the  loss  on  the 
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Bale  of  the  fumiture,  nor  did  he  request  a  sale  to  be 'made  at  a  sacri- 
fice. The  loss  upon  the  furniture  did  not  in  any  sense  result  from 
a  breach  of  the  contract.  The  defendant  did  not  agree  to  restore 
the  furniture  sold,  in  case  of  a  breach  of  the  contract  by  him.  The 
furniture  did  not  enter  into  the  contract,  nor  does  the  loss  upon  the 
sale  thereof  flow  from  the  breach  of  the  contract.  It  was,  therefore, 
error  to  admit  the  proof  of  loss  on  the  sale  by  plaintiff,  under 
defendant's  objection. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  event." 

tT.  Lcmrenoe  ISmith,  for  the  appellant.  E.  A.  Ca^enter,  for  the 
respondent. 

Opinion  by  Babnasd,  P.  J. 
OiLBEBT,  J.,  concurred.     Dykman,  J.,  not  sitting. 
Judgment  and  order  denying  new  trial  reversed,  and  new  trial 
ordered,  costs  to  abide  event. 


BERNARD   SHERIDAN,   Appellant,  v.   STEPHEN   C. 

JACKSON    AND   OTHERS,    RESPONDENTS. 

Beodwr — rigJU  of  a  person  not  a  party  to  the  actum  in  which  a  receiver  mu  appointed, 
to  maintain  action  against  Mm  for  money  eoUeded. 

Appeal  by  the  plaintiff  from  a  judgment  dismissing  his  complaint, 
and  also  from  an  order  granting  extra  allowances  and  costs  to  four 
of  the  defendants  in  the  action. 

The  plaintiff  alleged  in  his  complaint  that  on  the  19th  day  of 
November,  1856,  he  was  entitled  to  the  possession  of  certain  lands 
and  premises  which  are  particularly  described,  and  to  the  rents, 
issues  and  profits  thereof,  and  that  he  has  ever  since  been  so  entitled 
and  still  is.  That,  in  January,  1870,  an  action  was  commenced  in 
the  Supreme  Court,  in  which  all  the  defendants  (but  not  the  plain- 
tiff) in  this  action  were  parties,  except  the  receiver  Cameron,  some 
as  plaintiffs  tod  the  others  as  defendants,  in  which  the  rights  and 
interests  to  and  in  the  said  lands  and  premises,  and  the  rents  and 
profits  thereof  as  between  those  parties  were  litigated.  That  the 
defendant  Cameron  was  appointed  by  the  court  a  receiver  of  the 
Huw— Vol.  X.        12 
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rents,  issues  and  profits  of  the  premises  in  that  action,  and  that  as 
such  receiver  he  had  received  certain  rents  and  profits  amounting 
to  a  large  sum.  That  the  plaintiff  had  demanded  the  money  so 
received  from  the  receiver,  which  he  had  refused  to  pay. 

The  complaint  then  asked  that  the  receiver  account  to  the  plain- 
tiff for  all  the  moneys  received  by  liim  in  that  action  as  such  receiver, 
and  that  he  be  restramed  from  paying  the  same  to  any  other  person 
during  the  pendency  of  this  action.  No  demand  was  made  for  the 
recovery  of  the  premises  or  any  part  of  them. 

The  case  came  on  for  trial  at  Special  Term,  and  the  plaintiff's 
counsel  admitted  that  no  permission  had  been  given  by  the  court  to 
commence  this  action ;  that  the  plaintiff  had  been  out  of  possession 
of  the  premises  for  several  years  last  past,  and  that  during  that  time 
the  defendants  had  been  in  possession  of  the  same,  until  the  appoint- 
ment of  the  receiver  in  that  action.  That  the  plaintiff  was  not  a 
party  to  the  action  in  which  the  receiver  was  appointed.  The  court 
thereupon  dismissed  the  plaintiff's  complaint,  and  judgment  was 
entered  against  him,  on  the  ground  that  the  facts  which  it  alleged 
did  not  constitute  a  cause  of  action  in  favor  of  the  plaintiff,  and 
because,  taken  in  connection  with  the  facts  which  were  admitted  on 
the  part  of  the  plaintiff,  it  appeared  that  he  had  no  cause  of  action. 

The  General  Term  said :  "  The  receiver  holds  the  fund  now  in 
his  hands,  subject  to  the  order  of  the  court,  and  that  order  can  only 
be  made  with  reference  to  the  rights  and  interests  of  the  parties  to 
the  first  action,  after  those  rights  are  determined  therein ;  at  all  events 
the  plaintiff  shows  no  right  to  have  the  fund  divested  from  that 
direction.  To  say  simply  that  he  is  entitled  to  this  fund,  in  view  of 
all  the  facts  disclosed,  is  not  sufficient.  It  appears  that  the  defend- 
ants claim  the  rents,  and  that  the  receiver  holds  them  subject  to  the 
determination  of  their  claims,  and  yet  the  plaintiff  wants  a  judg- 
ment against  the  receiver  alone  that  shall  give  him  the  fund.  He 
does  not  want  his  right  to  it  as  between  him  and  the  defendants 
determined.  He  does  not  want  any  relief  as  against  the  other  defend- 
ants at  all.  He  does  not  even  ask  any  adjudication  in  respect  to  his 
right  to  the  rents,  but  assumes  that  he  is  entitled  to  them,  and  that 
the  receiver  was  bound  to  pay  them  over  to  him  on  demand  pre- 
cisely as  if  they  were  moneys  had  and  received  for  the  plaintiff. 
"We  think  the  court  below  was  right  in  dismissing  the  plaintiffs 
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complaint,  and  that  the  judgment  appealed  from  mnst  be  affirmed, 
with  costs. 

An  additional  allowance  of  $350  was  granted  to  fonr  of  the 
defendants,  and  the  plaintiflE  has  appealed  from  that  order.  Whether 
the  defendants  should  have  costs  or  allowances,  was  entirely  in  the 
discretion  of  the  court.  It  is  quite  true  that  such  discretion  can  be 
controlled  by  the  court  in  banc,  if  it  was  unreasonably  or  improperly 
exercised ;  but  we  do  not  think  it  was.  The  plaintiflE  had  brought 
these  parties  into  court  on  a  very  weak  pretense  of  right,  and  then 
stated  a  case  which  showed  he  ought  not  to  recover.  Under  these 
circumstances,  we  think  it  was  very  proper  for  the  court,  as  far  as 
possible,  to  indemnify  these  parties  by  cost3  and  reasonable  allowances. 

The  judgment  and  order  appealed  from  must  be  affirmed,  with 
costs." 

Ouher  cfe  Siroudj/^  for  the  appellant.  EdAJoa/rd  M,  Sh&pa/rd^  for 
the  respondent  Jackson.  John  And/rems^  for  respondents  Q-.  A. 
Andrews  and  others. 

Opinion  by  Dykman,  J. 

Basnabd,  p.  J.,  concurred.     Gilbert,  J.,  not  sitting. 

Judgment  and  order  affirmed,  with  costs. 


THE  LONG  ISLAND  RAILROAD  COMPANY,  Appellant, 
V,  JAMES  BENNETT  and  others,  Commissioners  op  High- 
ways, ETC.,  AND  others,  RESPONDENTS. 

Olujkp.  2S^  (flS7A--e(mstih£ti(maliif/  of— Bight  of&mnerU  domain— notice  to  persons 
affected  by  eourdee  of— Damages  — meaav/re  of— assessment  of— upon  property 
benefited. 

Appeal  from  a  judgment  at  Special  Term  in  favor  of  the 
defendants. 

The  action,  was  brought  to  restrain  the  defendants  from  opening 
and  grading  Front  street,  between  West  First  and  West  Second 
streets,  in  Long  Island  City,  and  from  assessing  upon  or  collecting 
from  the  property  or  premises  of  the  plaintiff  the  damages  or 
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expenses  of  opening  said  street,  and  to  have  the  act  of  the  legisla- 
ture under  which  the  defendants  claim  authority  to  act,  viz.,  an 
act  entitled  "An  act  to  provide  for  the  opening  of  Front  street,  in 
Long  Island  City,  Queens  county,"  passed  April  29,  1874,  and  the 
acts  of  the  defendants  thereunder  declared  unconstitutional  and 
void,  and  said  defendants  restrained  from  exercising  any  authority 
sought  to  be  conferred  by  said  act. 

This  act,  by  its  terms,  authorizes  the  commissioners  of  highways 
of  Long  Island  City  to  open  said  street,  authorizes  the  application 
for  appointment  of  commissioners  to  assess  the  damages,  and  directs 
the  damages  and  expenses  of  grading  to  be  assessed  upon  and  col- 
lected from  the  lands  adjoining  benefited  thereby,  and  paid  out  to 
the  parties  entitled  thereto. 

The  court  at  General  Term  said :  "  The  proceedings,  in  this  case, 
to  take  the  land  are  expressly  authorized  by  chapter  287  of  the  Laws 
of  1874,  but  the  validity  of  that  statute  is  assailed  on  the  ground  that 
it  violates  the  Constitution ;  because,  first,  it  contains  no  provision 
requiring  notice  to  be  given  of  the  application  for  the  appointment 
of  commissioners  to  appraise  the  land  taken  for  the  improvement, 
and  to  impose  the  assessment  for  the  expense  thereof ;  second,  the 
area  of  assessment  is  limited  to  the  lands  adjoining  benefited  by  the 
improvement,  and  the  amount  of  the  assessment  is  not  restricted  to 
the  amount  of  benefit  which  said  lands  will  derive  from  the  improve- 
ment ;  and  third,  it  does  not  provide,  with  suflSicient  certainty,  for 
the  payment  of  the  compensation  to  be  awarded  for  the  property 
taken. 

We  think  neither  of  these  objections  is  well  taken.  The  Consti- 
tution does  not  require  notice  of  the  application  for  the  appoint- 
ment of  commissioners.  It  appears,  however,  that  notice  was  given 
by  publication  and  the  plaintiff  appeared.  That  was  a  waiver  of 
the  objection  and  rendered  it  unavailing.  {Dyckman  v.  The  Ma/yor^ 
5  N.  Y.,  441 ;  People  v.  Quigg,  59  id.,  83.) 

The  court  below  has  found  that  the  plaintiffs  are  the  sole  owners 
of  the  land  adjoining  the  street  to  be  opened,  and  the  statute  cited 
provides  that  the  damages  which  they  will  sustain  by -the  taking  of 
their  land  for  the  street,  together  with  the  expense  of  grading  the 
street,  shall  be  assessed  upon  such  adjoining  lands.  This,  I  agree, 
is  a  hard  mode  of  making  compensation ;  but,  if  lawful,  it  must  be 
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certain  and  adequate.  That  it  is  lawful  seems  to  be  settled  in  this 
State.  {LwingsUm  v.  The  Mayovy  8  Wend.,  85.)  In  that  case  it 
was  held,  by  the  late  Court  for  the  Correction  of  Errors,  that  the 
benefit,  accruing  to  a  person  whose  land  was  taken  for  a  street,  might 
be  set  off  against  the  loss  or  damage  sustained  by  him  by  the  taking 
of  his  property ;  and,  if  equal  to  the  damage  or  loss,  it  was  a  just 
compensation  for  the  property  taken  to  the  extent  of  such  benefit. 
In  this  case  the  plaintiff's  damages  must  be  so  much  less  than  the 
benefit  which  they  will  derive  from  the  improvement,  as  the  amount 
it  will  cost  to  grade  the  street." 

Ycmderpoely   Green  <&   CvAnmg^  for  the  appellant.     Edgar  M, 
CuUeriy  for  the  respondents. 

Opinion  by  Gilbert,  J. 

Basnaed,  p.  J.,  and  Dykman,  J.,  concurred. 

Judgment  afiSrmed,  with  costs. 


In  the  Matter  of  DAVID  R.  RYERS  and  others,  Commis- 
sioners, ETC.,  FOR  Audit  of  Acxjounts. 

Oonnty  judge  —  when  irUeregted,  may  request  judge  from  another  county  to  hold  court , 

Appeal  from  an  order  of  the  County  Court  of  Richmond  county, 
auditing  and  confirming  the  accounts  of  certain  drainage  commis- 
sioners, appointed  under  chapter  888  of  the  Laws  of  1869,  amending 
the  Revised  Statutes  in  relation  to  drainage  lands. 

The  court  at  General  Term  said :  "  There  was  no  error  committed 
in  the  reception  or  exclusion  of  evidence,  and  none  is  complained  of 
by  the  appellants.  No  complaint  is  made  of  any  want  of  notice,  nor 
of  any  irregularity  in  the  proceedings,  nor  that  the  proceedings  were 
not  conducted  in  precise  accordance  with  the  requirements  of  the  law. 
There  is,  however,  a  question  of  law  raised  by  this  appeal  which  has 
relation  to  the  organization  of  the  court  which  made  the  order 
appealed  from.  The  county  judge  of  Richmond  county  was  disquali- 
fied from  acting  by  reason  of  interest,  and  he  made  an  order  request- 
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ing  the  county  judge  of  Kings  county  to  hold  the  court  at  which  these 
proceedings  were  had,  and  an  objection  is  now  made  that  this  was 
irregular,  and  that  the  county  judge  of  Kings  county  could  not 
preside  at  the  court.  The  objection  is,  that  the  county  judge  of 
Richmond  county,  being  interested  in  the  lands  proposed  to  be 
drained,  cannot  designate  the  county  judge  who  shall  preside  at  the 
court  which  investigates  these  accounts.  If  this  objection  is  well 
taken  then  the  court  was  not  properly  constituted,  and  the  order 
appealed  from  is  not  valid.  By  section  20  of  the  amendment  of 
1871  (chap.  303),  it  was  enacted  that :  '  In  case  the  county  judge  of 
any  county  where  such  proceedings  are,  or  shall  heretofore  be,  pend- 
ing shall  be  personally  interested  in  such  proceedings,  it  shall  be  his 
duty  to  require  the  county  judge  of  some  other  county  to  hold  County 
Courts  for  the  purpose  of  this  act.'  Again,  the  amended  judiciary 
article  in  our  present  State  Constitution  provides :  '  The  county 
judge  of  any  county  may  preside  at  Courts  of  Session  or  hold  County 
Courts  in  any  other  county,  except  New  York  and  Kings,  when 
requested  by  the  judge  of  such  other  coimty.'  It  will  be  seen  by 
these  provisions  that  a  county  judge  of  one  county  may  preside  at 
County  Courts  and  Courts  of  Sessions  in  any  other  county  in  the  State, 
except  New  York  and  Kings  counties,  but  that  he  can  only  do  so  at 
the  request  of  the  county  judge  in  whose  county  he  is  to  preside, 
No  disability  is  imposed  upon  a  county  judge  who  is  interested  in  a 
matter  to  be  investigated  or  adjudicated,  which  prevents  him  from 
caUing  another  county  judge  to  preside  in  his  stead  in  such  a  case, 
for  the  very  obvious  reason  that  such  interest  will,  in  a  very  great 
majority  of  instances,  be  the  sole  and  only  cause  for  his  making  such 
a  call ;  and,  as  there  is  no  provision  for  making  such  requisition  in 
any  other  way,  or  by  any  other  person  than  the  county  judge,  it 
would  follow  that  no  call  could  be  made  in  any  case  where  the 
county  judge  was  interested,  if  the  construction  contended  for  by 
the  appellant  is  the  correct  one.  Whereas  it  wiU  happen  in  practice 
that  these  are  mostly  the  cases  in  which  it  is  desirable  such  call  shaU 
be  made.  Besides,  there  is  no  reasonable  objection  to  such  a  course. 
The  county  judge  called  will  stand  indifferent,  though  the  one  call- 
ing him  does  not,  and  the  ends  of  justice  will  be  accomplished  by 
thus  setting  up  an  indifferent  judge.  The  foregoing  reasons  satisfy 
us  that  the  objection  is  not  well  taken.     There  are  no  other  quea- 
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tionB  raised  by  this  appeal,  and  the  order  appealed  from  must  be 
aflSrmed,  with  costs." 

Oeorge  P.  Avery ^  for  the  appellants-     George  J.  Oreenfidd,  for 
the  commissioners,  respondents. 

Opinion  by  Dtkman,  J. 

Basnard,  p.  J.,  and  Gilbert,  J.,  concnrred. 

Order  affirmed,  with  costs  and  disbursements. 


WILLIAM  VON  SACHS,  as  Assignee  in  Bankkufixtst  of  JOHN 
F.  SCHEPELER,  Appellant,  v.  GEORGE  C.  KRETZ  and 
OTHERS,  Respondents. 

Btatute  of  UmiUaiiion» — effect  cf  bankrupted  of  debtor  on  running  of —  Oounter-daim, 
in  action  by  assignee  in  bankrupt^/  —  reply  to,  by  assignee. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered 
upon  the  report  of  a  referee.  This  action  was  brought  by  an 
assignee  in  bankruptcy  to  foreclose  a  mortgage.  The  defendant 
set  up  in  his  answer  a  coimter-claim,  to  which  no  reply  was  made. 
The  plaintiff  insisted  that  the  counter-claim  was  barred  by  the 
statute  of  limitations.  As  to  this,  the  court  at  General  Term  said : 
'^  It  is  contended  by  the  plaintiff  that  the  statute  of  limitations  is 
a  bar  to  the  defendants'  set-off.  It  was  not  barred  when  the  plain- 
tiff became  assignee  in  bankruptcy.  He  is,  in  effect,  a  trustee  for 
the  creditors  of  the  bankrupts.  The  statute  of  limitations  may 
have  barred  the  right  of  action  against  the  bankrupts,  without  affect- 
ing a  set-off  which  existed  at  the  time  of  the  adjudication  in  bank- 
ruptcy. For  the  bankrupt  act  provides  that,  in  all  cases  of  mutual 
debts  or  mutual  credits,  the  balance  only  shall  be  allowed  or  paid. 
(U.  S.  Rev.  Stat.,  §  6073.)  The  statute  of  limitations  does  not 
extingnish  the  debt,  but  only  bars  the  remedy.  The  debt  may  be 
revived  by  a  subsequent  promise  without  any  new  consideration. 
In  this  case  six  years  had  not  elapsed,  after  the  defendants'  cause  of 
action  accrued,  when  the  adjudication  in  bankruptcy  was  made.  It 
does  not  appear  whether  the  bankrupts  Were  discharged  or  not.    The 
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bankmpt  act  provides  that  suits  against  the  bankrupt  shall  be  stayed, 
pending  the  proceedings  in  bankruptcy.  (U.  S.  Rev.  Stat.,  §  5106.) 
During  the  continuance  of  this  statutory  prohibition  (which,  for 
ought  that  appears,  may  still  be  in  force),  the  statute  of  limitations 
did  not  run.     (Code,  §  105.) 

We  think,  therefore,  that  the  defendants'  set-off  was  not  barred. 
{Pa/rker  v.  Scmbom^  7  Gray,  191.)  Nor  was  the  plaintiff  at  liberty 
to  take  that  objection.  The  defense  falls  within  the  definition  of  a 
counter-claim  to  which  a  reply  must  be  put  in.  The  plaintiff  did 
not  reply,  and  therefore  admitted  the  defense.  {Ishcmi  v.  Damd- 
son,  62  K  Y.,  237;  Code,  §  168.)" 

James  K,  HiU,  for  the  appellant.  JoJm  H,  Bergen,  for  the 
respondents. 

Opinion  by  Gilbert,  J. 

Barnard,  P.  J.,  and  Dykman,  J.,  concurred. 

Judgment  aflirmed,  with  eosts. 
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ALFKED  CLOCK,  Administrator,  etc.,  Appellant,  v.  HENEY 
W.  CHADEAGNE,  Kespondent. 

AdministrcUor — acoouniimg  by — next  of  Mn  must  be  parties  to — Statute  of  limita- 
tions— how  interposed  in  such  proceedings. 

Where  one  of  the  next  of  kin  of  a  deceased  person,  entitled  to  a  distributiye 
share  of  his  estate,  calls  the  administrator  to  an  account,  and,  upon  the  hear- 
ing, claims  to  be  entitled,  by  assignment,  to  the  shares  of  three  of  the  other 
next  of  kin,  it  is  error  to  direct  that  the  amount  of  said  shares  should  be  paid 
oyer  to  him,  unless  the  persons  originally  entitled  thereto  are  made  parties  to 
the  proceeding,  as  otherwise  the  decree  would  afford  no  protection  to  the 
administrator. 

A  surrogate  cannot  entertain  proceedings  instituted  by  one  of  the  next  of  kin  of 
a  deceased  person  against  an  administrator,  to  enforce  the  payment  of  a 
distributiye  share  of  the  estate  of  the  deceased,  when  such  proceedings  are  not 
commenced  before  the  expiration  of  the  time  within  which  the  distributee 
might  haye  brought  an  action  under  section  9  of  3  Reyised  Statutes,  114. 

In  such  proceedings,  no  formal  written  pleading  is  necessary  to  entitle  a  party  to 
the  protection  of  the  statute,  but  it  must  be  set  up  or  urged  before  all  the 
eyidence  has  been  taken,  so  that  the  claimant  may  haye  an  opportimity  to 
introduce  eyidence  which  may  relieve  him  from  the  operation  thereof.  (Per 
Davib,  p.  J.,  and  Daniels,  J.) 

Van  VUek  y.  Burroughs  (6  Barb.,  341)  followed. 

Appeal  from  a  decree  of  the  surrogate  of  the  county  of  New 
York,  confirming  the  report  of  the  auditor  appointed  to  settle  the 
accounts  of  the  appellant,  as  administrator  of  Elizabeth  W.  Sibell, 
Hun— Vol.  X.        13 
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deceased,  and  orderiog  the  said  administrator  to  pay  certain  dis- 
tributive shares  of  the  said  estate  to  the  respondent ;  and,  also,  an 
appeal  from  an  order  of  the  surrogate  denying  a  motion  to  amend 
and  correct  the  minutes  of  the  auditor. 


Geo.  H.  Adamdy  for  the  appellant. 

I/eiois  Beaohj  for  the  respondent 

Davis,  P.  J. : 

On  the  5th  of  May,  1855,  the  appellant  was  appointed  adminis- 
trator de  bonis  non  of  the  estate  of  Elizabeth  W.  SibeU,  deceased. 
On  the  16th  of  May,  1874,  the  respondent,  as  one  of  the  next  of 
kin,  entitled  to  a  distributive  share  in  the  estate  of  said  deceased, 
filed  his  petition,  averring  that  more  than  eighteen  months  had 
elapsed  since  the  appointment  of  the  appellant  as  such  adminis- 
trator ;  that  he  had  never  made  any  account  as  such  administrator, 
and  praying  an  order  requiring  him  to  render  an  account  of  his 
proceeding,  and  to  show  cause  why  he  should  not  pay  the  petitioner 
the  amount  due  to  him  by  reason  of  the  premises  Btated  in  the 
petition.  The  surrogate,  on  that  day,  made  an  order  accordingly. 
The  appellant  appeared  pursuant  to  said  order,  and  produced  an 
account,  sworn  to  the  6th  day  of  April,  1868,  which  appears  to  have 
been  made  to  the  surrogate  and  filed  in  his  office  at  or  about  that 
time,  and  added  thereto  a  further  account  of  two  items  of  expenses 
which  he  claimed  to  have  paid  on  proceedings  for  the  final  settlement 
and  allowance  of  his  account  above  mentioned.  To  these  two 
accounts,  thus  presented,  the  respondent  filed  numerous  objections. 
Thereupon,  an  order  was  made  referring  the  account  to  a  referee 
and  auditor,  to  hear  the  same  and  report  his  proceedings  with  all 
convenient  speed  to  the  surrogate.  No  steps  were  taken  for  a  final 
settlement  of  the  account,  either  on  behalf  of  the  appellant  or  of 
the  respondent,  and  no  citations  were  issued  to  the  heirs  and  next  of 
kin  of  the  intestate.  On  the  hearing  before  the  auditor,  the  respond- 
ent, in  addition  to  his  own  claim  to  a  distributive  share,  as  next  of 
Mn,  claimed  to  represent  and  own,  as  assignee,  the  distributive  shares, 
as  next  of  kin,  of  four  other  persons  who  were  not  cited  in  the  pro- 
ceeding, and  did  not  appear.    In  respect  of  two  of  these  persons, 
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one  of  whom  was  deceased,  the  respondent  testified  on  his  own 
behalf,  that  he  had  received  assignments  of  their  shares  in  writing, 
which  he  did  not  produce  before  the  surrogate,  but  stated  that  he 
had  left  them  some  years  before  in  the  hands  of  one  Fowler,  and 
did  not  now  know  where  they  were ;  and  in  respect  to  the  other 
two  shares,  he  testified  that  the  parties  had  given  their  interest  to 
him,  and  verbally  assigned  them  before  these  proceedings  were 
commenced.  Upon  this  evidence,  the  auditor  allowed  to  the  respond- 
ent aU  of  these  four  shares  out  of  the  amount  which  he  found  due 
from  the  administrator,  in  addition  to  his  own;  his  own  being 
twenty-two  dollars  and  twentynsix  cents,  and  the  other  four  amount- 
ing to  $278.26  These  allowances  were  excepted  to,  but  the  excep- 
tions were  overruled  and  the  report  of  the  auditor  confirmed  by  the 
surrogate.  We  think  the  allowance  of  the  shares  upon  the  alleged 
assignments,  was  altogether  improper.  !N'one  of  the  next  of  kin 
having  been  cited  or  appearing  on  the  hearing,  the  decree,  as  against 
them,  would  establish  nothing,  and  would  be  no  protection  to  the 
appellant  as  against  any  further  proceedings  that  they  might  institute 
to  recover  their  distributive  shares.  Before  such  a  decree  could  be 
made,  it  would  be  essential  that  the  alleged  assignors,  as  next  of  kin, 
should  be  cited  and  brought  in  as  parties  to  the  accounting.  This 
question  was  properly  raised  by  the  exceptions  to  the  report. 

The  auditor  also  charged  the  appellant  with  interest  on  the  sum 
of  $999.59  from  the  24th  of  August,  1856,  to  the  16th  of  May, 
1861,  amounting  to  $330.30.  This  is  upon  a  sum  received  by  the 
administrator  on  the  24th  of  July,  1856,  and  the  auditor  charged 
him  with  interest  at  the  expiration  of  one  month  from  the  date  of 
its  receipt.  But  it  appears  that  a  suit  was  brought  against  the 
appellant  in  which  a  claim  was  set  up  for  the  whole  of  the  amount 
so  due,  and  a  recovery  was  had  against  him  on  which  he  paid  $600. 
No  reason  whatever  was  shown  for  the  allowance  of  interest,  except 
the  fact  that  the  appellant  kept  the  money  on  deposit  in  a  bank  in 
the  accoimt  of  his  firm  of  ^'  Clock  &  Miller,"  he  keeping  no  sepa- 
rate account.  But  no  evidence  was  given  that  it  was  ever,  in  fact, 
used  in  the  business  of  that  firm,  or  that  the  administrator  ever 
received  any  interest  for  its  use  in  any  form  whatever.  The  naked 
fact  that  he  deposited  the  money  in  a  bank  under  the  circumstances 
stated  by  him,  without  additional  proof  that  it  was  used  for  his  benefit 
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or  the  benefit  of  his  finn,  or  that  he  received  interest  on  it,  would 
not  justify  charging  him  with  interest  pending  the  period  of  the 
litigation  in  which  it  was  impracticable  to  have  made  a  settlement, 
so  that  the  next  of  kin  could  receive  any  distributive  shares.  The 
charging  of  this  interest  upon  such  evidence  as  appeared  before  the 
auditor  was  improper. 

The  auditor  also  rejected  both  items  of  the  subsequent  account 
for  proceedings  upon  the  prior  accounting.  The  result  of  that 
accounting  is  left  indefinite.  Nothing  is  shown  as  to  what  became 
of  the  proceeding ;  but  one  item  of  the  accoimt  proved  by  the  tes- 
timony of  the  appellant  is  twenty-five  dollars  for  fees  paid  to  the 
auditor  on  such  accounting.  That  item,  it  seems  to  us,  ought  to 
have  been  allowed  to  the  appellant. 

The  other  item  is  for  counsel  fee  paid  to  an  attorney  for  legal  ser- 
vices before  the  auditor.  This  was  rejected,  and  its  rejection,  in  the 
absence  of  further  evidence  in  relation  to  the  propriety  of  its  allow- 
ance by  the  surrogate,  was  proper..  The  auditor  seems  to  have 
rejected  the  charges  of  $190.  for  legal  services  in  the  appellant's 
account.  Vouchers  were  not  produced  for  them;  the  rejection 
was,  therefore,  correct  But  if  they  accrued  in  the  course  of  the 
defense  of  the  suit  against  the  estate,  and  were  reasonable  and 
proper,  and  were  necessarily  expended  in  such  defense,  the  appellant 
should  have  been  allowed  them  upon  proper  evidence  of  their  actual 
payment.  His  failure  to  produce  that  evidence,  of  course,  justified 
the  auditor  in  their  rejection. 

The  auditor  also  allowed  to  the  respondent  compound  interest  on 
the  amount  of  his  own  and  the  other  distributive  shares  allowed  to 
him  from  the  16th  day  of  May,  1861,  to  the  date  of  his  report, 
amounting  to  $611.73.  This,  however,  the  surrogate  rejected. 
The  respondent,  in  his  answer  to  the  petition,  alleges  this  rejection 
as  error,  and  insists  that  the  decree  of  the  surrogate,  in  that  respect, 
should  be  reversed,  and  the  allowance  of  compound  interest  by  the 
auditor  should  be  confirmed.  We  think,  however,  that  the  surro- 
gate was  entirely  correct  in  disallowing  compound  interest ;  and  it 
is  very  doubtful  whether  the  allowance  of  simple  interest,  which 
was  made  by  the  surrogate,  should  be  sustained,  inasmuch  as  it 
appears  that  a  considerable  part  of  the  amount  which  the  surrogate 
has  now  charged  had  been  paid  out  by  the  appellant,  from  time  to 
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time,  as  early  as  1863,  and  did  not  remain  in  his  hands  so  that 
interest  eonld  have  been  received  upon  it  by  him. 

The  very  great  delay  of  more  than  fifteen  years  after  the  estate 
shonld  have  been  closed  in  taking  any  steps  for  that  purpose,  on 
behalf  of  the  respondent  or  any  other  of  the  next  of  kin,  taken  in 
connection  with  the  fact  that  the  fund  had  been  almost  wholly 
paid  out  upon  claims  which  he,  doubtless,  supposed  to  be  just  and 
proper,  may  properly  be  considered  as  excusing  him  from  the 
charge  of  interest  prior  to  the  time  when  the  demand  was  made 
upon  him  by  the  respondent. 

The  statute  of  limitations  was  urged  upon  the  auditor  when  the 
case  was  submitted  to  him,  after  the  evidence  was  closed.  It  was 
also  insisted  upon,  in  the  exceptions  before  the  surrogate,  upon  the 
hearing,  on  the  motion  to  confirm  the  auditor's  report.  That  the 
statute  of  limitations  may  be  used  as  a  bar  to  such  an  accounting,  as 
was  sought  for  in  this  case,  is  established  by  the  Court  of  Appeals 
in  Clark  v.  I^brd  (1  Abb.  Ot.  App.  Dec.,  359) ;  and  in  McCaHee 
V.  Campbell  (1  Barb.  Oh.,  465).  The  decision  in  MoCwrtee  v.  Camp- 
hell  is  cited  and  distinctly  approved  by  the  Court  of  Appeals  in  Clark 
V.  I^ord.  Section  9  of  2  Eevised  Statutes,  page  114  gives  a  right  of 
action  at  the  expiration  of  one  year  from  the  granting  of  letters  of 
administration,  if  there  be  more  than  sufficient  assets  in  the  hands 
of  the  administrator  to  discharge  the  debts  of  the  intestate.  Nearly 
eighteen  years  had  expired  before  the  respondent  commenced  his 
proceedings  after  the  time  when  his  right  to  maintain  that  action 
had  accrued.  It  is  claimed  that  the  present  proceedings  are  a  con- 
tinuance of  the  proceedings  commenced  in  1868,  but  that  is  not 
correct  in  point  of  fact ;  for,  according  to  the  papers,  this  appears 
to  have  been  an  entirely  new  and  original  proceeding  to  compel  the 
accounting,  and  not  the  continuance  of  some  former  proceeding  in 
which  an  accounting  had  already  been  had.  But  it  is  insisted  that 
the  statute  of  limitations  was  not  set  up  in  time  to  avail  the 
appellant.  Formal  written  pleadings  are  neither  customary,  nor  are 
they  required  in  Surrogates'  Courts  {Smith  v.  Remington^  42  Barb., 
75),  and  it  has,  in  some  cases,  been  held  to  be  sufficient  to  allege 
defenses  by  way  of  exceptions  to  the  auditor's  report.  But  the 
latest  case  bearing  on  this  question,  which  is  Vam,  Vleck  v. 
Bvrrougka  (6  Barb.,  341),  holds  that  the  plea  of  the  statute  must 
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be  set  up  or  urged  before  the  close  of  the  evidence,  so  that  the 
daimant  may  have  opportunity  to  contest  the  same  by  proof  which 
may  relieve  him  from  the  operation  of  the  statute.  This  we 
regard  as  the  more  just  and  sensible  rule. 

Upon  the  other  grounds  above  suggested,  the  decree  ^ould  be 
reversed,  and  the  proceedings  remanded  to  the  surrogate  for  a  new 
hearing,  upon  the  petition  and  account,  and  with  leave  to  interpose 
the  plea  of  the  statute,  with  costs  to  abide  event. 

Daniels,  J. : 

The  appeal  taken  in  this  cause  is  from  the  decree  of  the  surrogate 
made  on  the  final  settlement  of  the  administrator's  accounts.  Let- 
ters were  issued  to  him  on  the  5th  of  May,  1855,  and  the  order 
requiring  him  to  appear  and  show  cause  why  he  should  not  pay  the 
distributive  shares  of  the  estate,  claimed  by  the  respondent,  was  made 
on  the  16th  day  of  May,  1874.  An  account  of  the  estate  was  made 
and  filed  by  him  on  or  about  the  6th  of  April,  1868,  and  that  was 
again  presented  as  his  account,  when  he  appeared  pursuant  to  the 
order  referred  to.  On  or  about  the  12th  of  February,  1876,  a  sup- 
plementary account  was  also  presented  by  him  for  payments  made 
by  him  for  auditor's  fees  and  counsel  fees  on  the  accounting  after 
the  account  was  first  filed.  On  the  6th  of  October,  1874,  the  hear- 
ing and  auditing  of  the  account  was  referred  to  an  auditor  before 
whom  the  parties  appeared  on  the  26th  of  February,  1875,  and  pro- 
ceeded with  the  hearing.  From  that  the  auditor  found  that  the 
respondent,  in  his  own  right  and  as  assignee  of  other  persons  who 
were  next  of  kin  of  the  intestate,  was  entitled  to  be  paid  the  sum 
of  $300.52,  besides  interest,  and  that  the  interest  should  be  com- 
poimded  on  that  balance  from  the  16th  of  May,  1861,  until  the  date 
of  the  report.  The  charge  for  compound  interest  was  afterwards 
rejected  upon  a  hearing  had  upon  the  report  before  the  surrogate. 

It  was  also  claimed  that  the  chains  made  in  the  supplementary 
account,  and  disallowed  both  by  the  auditor  and  the  surrogate,  ought 
to  have  been  credited  to  the  administrator.  They  were  specifically 
objected  to,  not  because  the  payments  had  not  been  made  as  they 
were  charged,  but  as  being  wrongfully  incurred  in  resisting  the 
accounting  then  commenced ;  and  for  the  same  reason  they  were 
rejected  by  the  auditor.    But  no  evidence  whatever  was  given  show- 
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ing  that  these  expenses  had  been  incurred  in  that  manner.  On  the 
other  hand,  the  evidence  very  decidedly  tended  to  show  that  they 
had  been  incurred  and  paid  in  the  orderly  course  of  the  proceedings 
which  had  then  been  instituted,  and,  for  some  unexplained  reason, 
were  not  completed ;  and  they  should  have  been  allowed  as  proper 
credits  in  favor  of  the  administrator. 

It  was  claimed,  on  the  hearing  had  before  the  surrogate,  that  the 
administrator  was  protected  against  all  obligation  to  account  by  rea- 
son of  the  lapse  of  time  intervening  between  his  appointment  ai^d 
the  commencement  of  these  proceedings ;  and  as  to  that  he  was 
probably  correct.  But  no  objection  of  that  kind  was,  in  any  form, 
taken  or  presented  until  after  the  hearing  was  had  before  the  audi- 
tor, and  the  case  was  ready  to  be  submitted  for  his  decision  and 
report.  It  has  been  held  that  no  formal  proceeding  in  the  nature 
of  a  pleading  is  necessary  for  the  purpose  of  entitling  a  party  to  the 
protection  of  the  statute  in  proceedings  before  the  surrogate. 
{Sndthy.  RemrngtoTiy  42  Barb.,  Y5  ;  MoCaHee  v.  Campbell^  1  Barb. 
Ch.,  456,  465.)  But  liiese  authorities  do  not  justify  the  position 
that  the  objection  may  be  omitted  until  after  the  evidence  has  been 
all  taken,  and  when  urged,  for  the  first  time,  upon  the  argument 
that  it  must  be  allowed  to  prevail.  That  would  be  unjust  to  the 
distributees  claiming  the  estate,  for  it  would  deprive  them  of  all 
opportunity  of  showing  that  they  had  been  subject  to  legal  disabili- 
ties, or  any  other  cause,  which,  by  the  terms  of  the  statute,  would 
prevent  it  from  taking  effect  against  them. 

When  the  statute  is  to  be  interposed  as  a  defense  to  an  action,  it 
has  been  expressly  provided  that  the  objection  can  only  be  taken 
by  answer.  (Code,  §  74.)  And  then  the  party  may  show  as  a  reason 
why  it  should  not  be  applied  to  the  claim  made  by  him,  that  he  had 
been  subjected  to  one  or  more  of  the  disabilities  which  would  sus- 
pend its  operation ;  or  that  the  administrator  had  been  absent  from 
the  State,  or  imprisoned,  or  had,  within  six  years,  promised  in  writ- 
ing to  pay  the  demand  made  against  him.  (Code,  §§  100,  101,  102, 
110.)  And  as  far  as  the  analogy  of  the  proceedings  before  the 
flurrogate  will  allow,  the  objection  that  they  were  not  instituted  in 
time,  ought  to  be  in  some  form  taken  while  the  other  party  may 
have  the  opportunity  of  protecting  himseK  by  proof,  showing  it 
inapplicable  to   his  proceeding.    !N^o  other  course  is  just  to  the 
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other  party  or  consistent  with  the  spirit  of  the  provision  made 
by  the  Code  that  the  objection  can  only  be  taken  by  answer. 
The  object  of  this  provision  was  to  protect  the  opposite  party 
against  surprise  by  reason  of  the  objection.  It  was  designed 
to  afford  him  an  opportunity  to  meet  the  objection  whenever  that 
could  be  done  by  any  proper  proof  within  his  power.  And  even  if 
the  form  of  the  provision  cannot  be  observed  by  proceedings  in  the 
Surrogates'  Courts,  its  spirit  and  intent  should  be  so  far  maintained 
as  to  require  the  objection  to  be  timely  made  while  the  case  is  open 
for  proof.  The  objection  is  one  which,  in  many  cases,  may  be  obvi- 
ated by  evidence,  and  it  should  accordingly  be  presented  before  the 
time  for  producing  such  evidence  has  passed.  And  it  was  so  held 
in  Van  Yleck  v.  Bv/rrougJia  (6  Barb.,  341).  In  that  respect  it 
should  be.  treated  and  disposed  of,  as  other  objections  are  required 
to  be  considered  in  the  course  of  legal  proceedings.  The  party 
talring  it  should  be  required  to  apprise  his  adversary  of  his  design 
to  do  so,  while  he  may  have  the  means  and  ability  to  protect  himself 
against  it.  {Foimtam  v.  Pettee^  38  N.  T.,  184 ;  Levm  v.  JSussdlj 
42  id.,  251.) 

That  was  in  no  form  done  in  this  case  while  the  hearing  was  pro- 
ceeding, but  the  objection  was  for  the  first  time  taken,  when  the 
briefs  were  presented  to  the  auditor  for  his  consideration.  It  came 
too  late,  and  the  administrator  was,  for  that  reason,  justly  deprived 
of  the  effect  he  might  have  derived  from  it  if  it  had  been  presented 
when  the  respondent  had  the  opportunity  to  meet  and  avoid  it  by 
the  production  of  further  proof.    {Clinton  v.  jESdy,  64  Barb.,  54.) 

An  application  was  made  to  the  surrogate  for  an  order  that  the 
auditor's  minutes  should  be  so  corrected  as  to  show  that  the  objec- 
tion that  the  proceeding  was  not  taken  in  time  had  been  made  before 
him.  The  success  of  the  application  rested  in  the  discretion  of  the 
suri'ogate,  and  as  the  objection  was  delayed  until  the  parties  had 
closed  their  proofs  and  met  to  finally  submit  their  case,  it  was 
properly  denied.  It  would  have  been  unjust  to  the  respondent  to 
place  the  proceeding  in  such  a  form  as  to  give  the  administrator  the 
benefit  of  the  objection,  even  if  that  could  have  been  done  by  such 
an  order,  when  the  time  for  avoiding  it  by  evidence,  on  the  part  of 
the  other  party,  had  expired.  And  that  would  have  been  the  effect 
if  the  application  had  been  permitted  to  prevail.    Its  allowance  was 
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within  the  power  of  the  suirogate.  (Pwrtridge  v.  Mitchell^  3  Edw. 
Ch.,  180.)  But  the  sound  exercise  of  it  was  exhibited  by  the  denial 
which  was  made. 

The  case  is  entirely  different  from  that  of  Dahm  v.  Demming 
(6  Paige,  96),  where  the  objection  that  the  surrogate  had  no  juris- 
diction of  the  subject-matter  was  allowed  to  be  first  presented  on 
the  hearing  of  the  appeal.  The  objection  arising  upon  the  statute 
of  limitations  was  not  of  that  description,  and  could  not  be  deferred 
in  that  manner  by  any  support  afforded  to  it  by  this  decision. 

The  respondent  made  proof  before  the  auditor,  which  had  a  ten- 
dency to  show  him  to  have  received  an  assignment  from  some  of  the 
other  next  of  kin.  But,  as  to  two  of  them,  the  transfer  waa  claimed 
to  have  been  by  way  of  gift  merely.  There  was  no  delivery  of 
any  account,  order  or  direction  in  writing  that  he  should  receive  any 
portion  of  the  share  of  either.  All  that  was  done  was  limited  to 
mere  words,  that  the  applicant  might  have  their  shares,  each  of 
which  was  under  the  sum  of  fifty  dollars.  This  was  not  enough  to 
effect  a  transfer  of  them.  To  consummate  a  gift  there  must  be  a 
delivery  of  the  article  given,  or  of  some  symbol  or  substitute  for  it. 
That  was  not  done  in  this  case,  and  therefore  no  effectual  transfer 
of  these  shares  was  shown.  As  to  the  others,  the  evidence  was 
materially  defective.  But,  as  no  objection  was  taken  to  it  on  that 
account,  the  auditor  may  have  been  warranted  in  acting  upon  it  as 
he  did. 

In  the  other  respects  mentioned,  and  also  because  the  next  of  kin 
still  appearing  to  be  interested  were  not  made  parties  to  the  pro- 
ceeding, the  necessity  for  which  has  been  shown  in  the  opinion  of 
the  presiding  justice,  the  decree  should  be  reversed,  and  a  further 
hearing  directed  before  the  surrogate,  with  costs  to  abide  the  event. 

Bbadt,  J.,  concurred  in  the  result. 

Decaree  reversed ;  proceedings  remanded  to  the  surrogate  for  new 
hearing  upon  the  petition  and  account,  with  leave  to  interpose  the 
plea  of  the  statute ;  costs  to  abide  event. 
Hun— Vol.  X.  i4 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex 
eel.  JAMES  SKAHAN  v,  THE  BOARD  OF  POLICE 
COMMISSIONERS  OF  THE  CITY  OF  NEW  YORK, 
Respondent. 

09rtiorari—B(xml  cfpoUce  eommmumera  of  New  York — tfrial  before. 

On  the  return  to  a  writ  of  certiorari,  issued  to  review  an  order  of  the  defendant, 
removing  the  relator  from  the  police  force  of  New  York,  it  appeared  that  the 
relator  was  tried,  upon  charges  preferred  by  his  captain  and  sergeant,  for 
neglect  of  duty,  in  failing  to  arrest  two  men  fighting  in  the  street,  and  with 
using  improper  language  to  Police  Commissioner  Erhardt  when  reproved  there- 
for. The  relator  was  brought  before  Commissioner  Erhardt  for  trial,  and, 
having  been  sworn,  was  asked  what  he  had  to  say  as  to  the  charges,  and  testi- 
fied in  relation  thereto.  No  other  witnesses  were  examined.  Erhardt  made  a 
report  to  the  full  board,  and  by  the  latter  the  relator  was  found  guilty  of  a  neg- 
lect of  duty  in  failing  to  arrest  the  men,  Erhardt  not  voting.  Edd,  that  the 
proceedings  were  regular,  and  that,  as  Erhardt  was  not  the  complainant,  and 
was  not  examined  as  a  witness,  he  was  clearly  not  incapacitated  from  taking 
and  reporting  the  testimony  of  the  relator.    (Bradt,  J.,  dissenting.) 

Certiorabi  to  review  an  order  of  the  board  of  police  commis- 
eioners,  removing  relator  from  the  police  force  of  the  city  of  New 
York. 

Wm.  F.  Howe^  for  the*  relator. 

Chanrles  F.  MaoLecmy  for  the  respondent. 

Davis,  P.  J. : 

This  case  is  brought  to  a  hearing  npon  the  return  to  the  certiora/ri. 
No  issue  has  been  taken  by  the  relator  upon  any  of  the  facts  alleged 
in  such  return.  The  court  is  not,  therefore,  at  liberty  to  look  behind 
the  return  for  any  of  the  facts  of  the  case. 

The  return  shows  that  the  relator  was  charged  by  the  captain  and 
sergeant  of  the  twenty-ninth  precinct,  "  with  neglect  of  duty,  and 
conduct  unbecoming  an  oflScer." 

The  specifications  under  this  charge  were,  in  substance,  that  the 
relator,  while  on  his  post,  heard  the  cry  of  "police,"  and  saw  two 
men  fighting  in  the  street,  and  acting  in  a  disorderly  manner,  and 
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failed  to  arrest  said  men  then,  but  subsequently  did  arrest  one  of  the 
men,  but  failed  to  make  a  complaint  against  him  at  the  station-house 
that  would  warrant  his  detention  by  the  sergeant  in  charge. 

Second,  that  on  the  relator's  attention  being  called  by  Commis- 
sioner Joel  B.  Erhardt  to  the  two  men  fighting,  he  used  words 
unbecoming  an  officer  and  gentleman,  to  wit :  "  What  in  heU  is  it  of 
your  business,"  or  words  to  that  eflfect. 

Due  personal  service  of  the  charges  and  specifications  and  of  the 
notice  of  trial  for  the  3d  of  November,  1876,  were  admitted.  On 
the  third  of  November,  the  hearing  was  adjourned  to  the  ninth,  and 
on  the  ninth  it  was  adjourned  again  to  the  sixteenth  of  Novem- 
ber, on  which  day  the  hearing  was  had  before  Commissioner  Erhardt, 
the  charge  was  read  to  the  relator,  and  he  was  sworn.  No  other 
testimony  was  taken,  and  his  statement  was  laid  before  a  full  board 
of  the  commissioners,  in  accordance  with  rule  131  of  the  board, 
regulating  the  hearing  of  such  charges. 

The  board  found  the  relator  guilty  of  the  charges  and  ordered  his 
removal.  The  return  states  that  all  the  commissioners  concurred  in 
the  finding  and  order  except  Commissioner  Erhardt,  who  did  not 
vote.  So  far  as  relates  to  the  first  specification,  the  evidence  of  the 
relator  himself  shows  a  dear  neglect  of  duty.  He  saw  disorderly 
persons  fighting  in  the  street,  and  neglected  to  arrest  them ;  and 
afterwards,  when  he  arrested  one  of  them  upon  a  charge  made  by 
the  other  that  the  former  had  stolen  a  pistol  from  him,  he  neglected 
to  make  any  charge  at  the  station-house  that  warranted  his  detention. 

The  commissioners  thought  the  excuses  made  by  him  were  insuffi- 
cient. We  concur  in  that  view,  for  it  was  the  plain  duty  of  the 
relator  to  have  arrested  the  persons  guilty  of  disorderly  conduct  in 
the  street  at  once,  and  to  have  made  proper  charges  against  them. 
But  if  we  did  not  concur,  nevertheless  the  evidence  was  sufficient 
to  call  for  the  judgment  of  the  commissioners,  and  their  conclusions 
of  fact  and  as  to  the  sufficiency  of  the  excuses  are  not  so  wholly 
unwarranted  as  to  justify  our  interference. 

It  was  objected  that  the  relator  was  tried  before  Commissioner 
Erhardt,  who  was  himself  a  witness  of  the  transaction,  and  to  whom 
the  improper  language  is  charged  to  have  been  used. 

But  the  commissioner  was  not  called  as  a  witness  on  the  hearing, 
and  he  does  not  appear  to  have  been  the  complainant,  or  even  to 
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have  instigated  the  complaint.  If  he  had  made  the  complaint,  that 
act  would  have  been  in  the  line  of  his  duty,  and  would  not  neces- 
sarily have  disqualified  him  from  investigating  the  charges. 

But  it  appears,  in  this  case,  that  he  only  took  the  testimony  of  the 
relator  and  submitted  the  same  to  the  full  board,  and  did  not  vote 
upon  the  question  of  conviction.  The  trials  of  this  class  of  cases 
are  summarily  conducted  without  the  formalities  of  courts  of  law, 
and  it  is  enough  that  it  appears  that  the  case  is  one  in  which  the 
board  of  commissioners  had  jurisdiction  of  the  subject-matter  of 
the  charges  and  of  the  person  of  the  accused,  and  tibat  corrvpetent 
evidence  was  given  which  called  for  the  exercise  of  their  judicial 
functions.  {Hwmes  v.  Sftmih^  45  N.  T.,  776 ;  People  ex  rd.  Cook 
V.  Bowrd  PoUce^  39  id.,  506  ;  MuUdm  v.  People,  24  id.,  399.) 

The  proceedings  should  be  affirmed  and  the  writ  dismissed,  witli 
costs. 

Daniels,  J.,  concurred. 

Bbady,  J.  (dissenting) : 

The  relator  was  charged  with  dereliction  of  duty.  On  the  day  of 
his  trial,  and  before  any  witness  was  sworn,  and  before  any  proof 
was  given  against  him,  he  was  sworn,  and  asked  what  he  had  to  say 
to  the  charges  preferred  against  him. 

Commissioner  Erhardt,  who  would  be,  and  necessarily  so,  a  witness 
as  to  one  of  the  charges,  presided  alone  at  the  trial,  and  received  and 
reported  the  evidence  to  the  full  board.  He  did  not  vote  on  the 
final  disposition  which  was  made  of  the  case.  The  relator  was  asked 
questions  concerning  the  alleged  insubordination  in  regard  to  Com- 
missioner Erhardt,  and  the  testimony  in  reference  to  that  chaige,  as 
•well  as  the  other,  was  thus  elicited  from  him.  This  mode  of  proced- 
ure, I  think,  is  erroneous.  The  relator  was  entitled  to  confront 
the  witnesses  against  him,  and  to  answer  the  proofs.  S%ch  wajs  not 
the  case.  He  was  sworn,  and  then  asked  what  he  had  to  say  to  the 
charges,  which,  by  such  a  proceeding  were  assumed  to  be  true,  and 
to  have  been  substantiated  by  evidence.  This  was  not  the  way  to 
establish  the  charges,  and  should  not  be  sustained.  No  charge 
should  be  made  unless  there  is  evidence  to  sustain  it,  and  the  wit- 
should  be  called  to  prove  it.    This  is  the  usual,  the  best,  aad« 
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indeed,  the  only  way  in  which  such  trials  should  be  conducted, 
unless  the  person  charged  admits  the  accusation. 

I  think,  for  these  reasons,  the  judgment  was  improperly  pro- 
nounced. Commissioner  Erhardt  could  not  be  both  witness  and 
judge  for  any  purpose  connected  with  the  charges,  although  he  did 
not  intend  to  vote  on  the  final  disposition  of  the  cafie.  The  whole 
proceeding  was,  therefore,  erroneous,  in  my  judgment,  from  the 
time  of  administering  the  oath  to  the  relator. 

Proceedings  aflirmed ;  writ  dismissed,  with  costs. 


AARON  BARNETT  and  JACOB  L.  PHILLIPS,  Appellants,  iriopl 

V,  ABE  MEYER  and  AARON  KOSTER,  Surviving  Pabtoebs  '^^^ 

OF  HENRY  BODENHEIM,  Deceased,  Respondents. 

AmendmffrU  to  armoer,  netting  up  uw/ry—  aUowanee  of —  Oharcict&r  cf  defense  not 

eormdered. 

In  anowing  amendments  to  answers,  the  court  does  not  now  regard  the  character 
of  the  defense  sought  to  be  interposed.  Accordingly,  hdd,  that  an  order  allow- 
ing an  answer  to  be  amended  by  setting  up  the  defense  of  usury  was  properly 
granted,  and  should  be  affirmed. 

Appeal  from  an  order  made  at  Special  Terra,  allowing  the  defense 
of  usury  to  be  set  up  by  amendment  to  the  answer. 

A.  jff.  Dyottj  for  the  appellants. 

Samvutel  Boa/rdmcm^  for  the  respondents. 

Brady,  J. : 

The  court  below  allowed  an  amendment  of  the  answer  herein  by 
setting  up  the  defense  of  usury.  The  plaintiffs  appeal,  and  the 
proposition  advanced  by  their  counsel  is,  that  the  application  being 
to  the  favor  of  the  court,  and  to  its  equitable  powers,  the  application 
should  be  denied.  He  seems  to  assert  that  the  cases  do  not  allow 
such  a  proceeding,  where  the  defense  of  usury  was  not  originally 
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interposed.  Whatever  may  have  been  the  earUer  doctrine  on  the 
subject  of  what  were  called  unconscionable  defenses,  it  no  longer 
prevails. 

The  roles  which  govern  amendments  are  now  to  be  r^arded 
without  reference  to  the  character  of  the  defense.  None  of  the 
cases  cited  on  behalf  of  the  plaintiffs  declare  that  such  an  amend- 
ment should  not  be  allowed.  In  the  case  of  Gasper  v.  Adams  (24 
Barb.,  287),  the  application  to  amend  was  made  after  the  trial  before 
a  referee,  and  a  report  made  in  favor  of  the  plaintiffs,  and  was  for  a 
variance  between  the  proof  and  the  defense  of  usury  set  up ;  and 
the  court  thought,  among  other  views  expressed,  that  the  section  of 
the  Code  under  which  the  application  was  made  was  designed  to 
sustain,  not  to  reverse,  judgments. 

The  case  does  not  decide  the  point  under  consideration,  but  is 
mentioned  because  it  is  the  only  one  bearing  indirectly  upon  the 
subject  of  this  appeal.  On  the  other  side  of  the  question  we  do 
find  authority.  In  the  case  of  the  Bank  of  Kmderhook  v.  Gifford 
(40  Barb.,  659),  a  default  was  set  aside  and  the  defendant  allowed  to 
answer,  although  the  defense  sought  to  be  set  up  was  that  the  note 
sued  on  was  given  for  money  won  at  play. 

Judge  Pbckham,  declaring  the  earlier  rule  as  to  what  were  termed 
unconscionable  defenses,  said  the  weight  of  authority  was  now  the 
other  way,  holding  that  on  opening  a  default,  properly  excused,  the 
court  will  not  impose  as  a  condition  that  the  defendant  shall  not  set 
up,  as  a  defense,  usury  or  the  statute  of  limitations. 

He  expresses  the  opinion  that  the  principle  of  the  earlier  decisions 
was  wrong,  and  gives  cogent  reasons  for  the  opinion.  In  McQueen 
V.  BahooGh  (3  Keyes,-428),  it  was  held  that  the  defendant  had  the 
right,  within  the  twenty  days  after  service  of  the  original,  to 
amend  the  answer  by  setting  up  the  defense  of  usury.  The  sugges- 
tion is  made  that  all  legal  defenses  stand  upon  the  same  footing. 

In  the  case  of  Union  NaUonal  Bank  of  Troy  v.  Bassett^  decided 
by  the  Supreme  Court  of  the  third  district,  at  a  General  Term,  which 
was  composed  of  Justices  Peokham,  Miller  and  Hogeboom  (see  3 
Abb.  Pr.  [N.  S.],  359),  the  precise  question  was  considered  and 
passed  upon. 

The  defendant  was  allowed  to  amend  his  answer  so  as  to  set  up 
this  defense  of  usury,  and  the  order  was  sustained  on  appeal     The 
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subject  is  fully  discussed,  and  the  conclusion  arrived  at  is  in  con- 
formity with  the  Code  and  the  authorities  bearing  upon  the  question. 
The  order  made  at  Special  Term  should  therefore  be  aflBrmed, 
with  ten  dollars  costs  and  the  disbursements  of  this  appeal 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  aflirmed,  with  ten  dollars  costs  and  disbursements. 


ABRAHAM  S.  HERMAN,  Respondent,  v.  HERMAN  LYONS, 

Appellant. 

Qfer  ofjudffmerU — trial  of  action  before  expiraUon  of  ten  days —  Oogts  —  Code,  §  886. 

After  issue  had  been  joined  in  this  action,  and  on  the  seventh  of  February,  an 
offer  to  allow  judgment  to  be  taken  against  him  was  served  by  the  defendant; 
on  the  ninth  of  February  the  cause  was  regularly  called  in  its  order  on  the 
calendar,  an  inquest  taken  therein,  and  the  costs  accruing  subsequent  to  the 
offer  taxed  in  plaintiff's  favor.  Held,  that,  as  ten  days  had  not  elapsed  from  the 
service  of  the  offer  of  judgment  to  the  time  of  trial,  the  plaintiff  was  entitled 
to  disregard  the  offer  and  to  tax  the  costs  thereafter  accruing. 

Appeal  from  an  order  confirming  an  adjustment  of  costs  by  the 
clerk  of  the  court. 

,  for  the  appellant. 


I  10  in! 

!J0    549 


Simon  H.  Stem^  for  the  respondent. 

Bbady,  J. : 

The  defendant  served  an  offer  to  allow  a  judgment  to  be  taken 
against  hun.  The  service  was  made  on  the  seventh  February  last. 
On  the  ninth  the  cause  was  regularly  called  in  its  order  and  an 
inquest  taken,  and  the  costs  which  accrued  subsequent  to  the  offer 
were  taxed  in  plaintiff's  favor.  If  the  offer  served  stayed  the  plain- 
tiffs proceedings,  or  imposed  any  obligation  upon  him  to  act  in 
reference  to  it  at  once,  it  might  be  said  that  he  was  not  entitled 
to  any  indemnity  for  such  subsequent  proceedings.  He  owed  no 
duty  to  the  defendant,  however,  under  the  three  hundred  and 
eighty-fifth  section  of  the  Code ;  the  plaintiff  has,  in  all  such  cases, 
ten  days  to  elect  whether  he  will  accept  the  offer  or  proceed  to  trial ; 


Digitized  by 


Google 


112        MATTER  OF  HEBREW  ASYLUM. 

First  Dsparthknt,  Mabch  Term,  1877. 

and  if  the  offer  be  served  so  late  that  the  cause  is  reached  and 
tried  before  the  expiration  of  the  ten  days,  the  offer  is  unavailable  to 
the  defendant.  {Pomeroy  v.  Hulm,^  etc.^  7  How.  Pr.  R.,  161 ;  Walker 
V.  Johnson,  8  id.,  240  ;  Lwrtker  v.  Eichnagd  [decided  in  this  court 
February  25,  1859].)  The  plaintiff  herein,  not  having  the  ten  days 
prior  to  the  call  of  the  cause  in  its  regular  order,  was  not  obliged  to 
pay  any  attention  whatever  to  the  offer.  He  could  treat  it  as  a 
nullity,  which  he  did  do,  and  proceed  with  his  action. 

If  the  rule  were  otherwise,  the  service  of  an  offer  made  when  the 
cause  was  on  the  day  calendar  would  prevent  the  plaintiff  from  pro- 
ceeding to  judgment,  and  might  compel  him  to  lose  the  term.  The 
adjustment  and  the  order  confirming  it  were  right,  and  the  appeal 
is  of  no  benefit  to  the  defendant. 

Order  appealed  from  affirmed,  with  ten  dollars  costs  and  the  dis- 
bursements of  the  appeal. 

Daotels,  J.,  concurred.     Davis,  P.  J.,  not  sitting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matfeb  of  the  HEBREW  BENEVOLENT  AND 
ORPHAN  ASYLUM  OF  THE  CITY  OF  NEW  YORK,  to 
Vacate  an  Assessment,  etc.* 

AuemMrUs  in  eUy  of  New  York — wdtt^wnhywardoMeMors — g  7,  e^.  826  0^  1840 
— Irregula/rUy  in  l&cying  assessmevU — corrected  under  §  27,  cAop.  883,  1870. 

It  is  a  sufficient  compliance  with  the  requirements  of  section  7  of  chapter  826  of 
1840 — providing  that  the  commissioners  or  assessors  for  making  estimates  and 
assessments  for  any  improvements  in  the  city  of  New  York,  authorized  by 
law  to  be  assessed  upon  the  owners  and  occupants  of  houses  and  lots  shall,  in 
no  case,  assess  any  house  or  lot  for  more  than  one-half  the  value  of  the  same, 
as  valued  by  the  ward  assessors  in  which  the  same  is  situated — that  such  house 
or  lot  has  been  valued  by  the  ward  assessors  at  any  time  previous  to  the 
imposition  of  the  assessment. 

*  Three  other  cases,  Th^e  Matter  of  the  Second  Baptist  Ohurch  cf  Harlem,  The 
Matter  of  the  Central  Pretbyterian  Church,  and  TTie  Matter  of  Congregation  of 
Sheari  Zedek,  were  all  decided  at  the  same  term  upon  the  principle  laid  down  in 
this  case.  — [Rbp. 
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Accordingly,  hdd,  that  where  the  property  of  the  petitioners  had  been  valued  by 
the  ward  assessors  in  the  years  1854,  1855  and  1856,  an  assessment  might  be 
imposed  thereon  in  the  year  1869,  though  no  valuation  had  been  placed 
thereon  after  1856. 

Second  Avenue  Methodist  Church  (Court  of  Appeals,  MS.)  distinguished. 

An  assessment,  exceeding  in  amount  one-half  of  the  value  placed  upon  the 
property  by  the  ward  assessors,  \a  irregular  only,  and  may  be  corrected  under 
section  37  of  chapter  883  of  1870. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  a 
motion  to  vacate  certain  assessments  imposed  upon  the  property  of 


The  foUowing  case,  involving  the  same  question,  was  decided  at  this  term: 

Is  THE  Matter  of  the  Petition  op  St.  JOSEPH'S  ASYLUM  to  Vacate 

Assessment. 

Appeal  from  an  order  made  at  Special  Term  denying  a  motion  to  vacate 
an  assessment 

The  petitioner,  to  maintain  the  issues  on  its  part,  introduced  in  evidence  four 
assessment  lists,  by  which  assessment  lists  it  appeared  that  an  assessment  was 
in  each  case  imposed  upon  lots  belonging  to  the  petitioner. 

The  petitioner  proved  the  ownership  of  the  premises  assessed,  at  and  prior  to 
the  date  of  the  confirmation  of  said  assessments,  and  ever  since. 

That  the  value  of  said  premises,  as  valued  by  the  ward  assessors  in  the  years 
1874,  1873,  1864  and  1863,  was  $0. 

The  counsel  to  the  corporation  introduced  the  following  proof,  to  which  the 
petitioner  duly  objected  and  excepted: 

Extract  from  the  records  of  taxes  and  assessments,  for  the  year  1858,  showing 
the  last  assessed  valuation  of  the  lots  of  petitioner,  to  wit,  for  the  year  1858. 

It  thereby  appeared  in  proof  that  the  several  assessments  numbered  one,  three 
and  four  did  not  exceed  one-half  the  value  of  the  lots  as  valued  by  the  ward 
assessors  in  the  year  1858.  It  also  appeared  that  assessment  number  two  did 
exceed  one-half  of  such  valuation. 

Petitioner  reqiiested  the  judge  by  whom  the  proceeding  was  heard  to  order 
that  the  several  assessments  be  vacated,  which  request  was  refused  and  petitioner 
excepted.  The  judge  decided  that  assessment  number  two  be  reduced  to  one- 
half  of  the  value  of  the  lots  as  valued  by  the  ward  assessors  in  1858. 

Petitioner  requested  the  judge  to  order  that  upon  the  assessment  as  reduced, 
interest  should  run  only  from  the  date  of  the  order  reducing  the  same,  which 
request  was  refused  and  petitioner  duly  excepted. 

Oha/rles  E.  MUer,  for  the  appellant. 

J.  A.  BeaU,  for  the  respondent. 

Davib,  p.  J. : 

In  re  The  Ohv/reh  cf  8t,  Mehael,  which  involved  the  same  questions  as  in 
this  case,  Babbbtt,  J.,  at  Special  Term,   pronounced  the  following  opinion: 
Hun— Vol.  X.         16 
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the  petitioners.  The  afiseBsments  were  imposed  in  1869, 1870, 1872 
and  1874. 

The  petitioners  acquired  title  to  the  property  upon  which  the 
assessment  was  imposed,  seventeen  lots,  in  the  year  1860,  and 
erected  thereon  a  building  used  as  a  house  of  industry.  The 
property  was  never  valued  by  the  ward  commissioners  as  required  by 
section  7  of  chapter  326  of  1840,  after  its  acquisition  by  the 
petitioners. 

"Barrett,  J.  In  The  Second  Ave.  M.  E.  Church  Com,  the  city  claimed  that  it 
did  not  appear  '  that  there  was  not  a  valuation  for  the  term  of  five  years  before 
the  trial.'  But,  said  the  Court  of  Appeals,  *it  was  not  proven  that  there  was.' 
It  is  apparent  that  the  case  proceeded  upon  the  tacit  assumption  that  there  had 
nefoer  been  a  valuaMon  put  upon  the  lots  by  the  ward  assessors  or  by  their  successors. ' 

"  This  maybe  said  to  have  been  an  intimation  that  if  the  city  A^zdj7rt?Mef  a  prior 
valuation,  the  result  would  have  been  different.  Here  this  is  .proved,  and  thus 
partial  justice,  at  least,  may  be  done. 

'*  It  is  urged  that  the  legislature  meant  to  limit  assessments  to  one-half  the  valua- 
tion put  upon  lands  by  the  ward  assessors  in  the  yean'  in  which  the  local  oMeeament 
is  laid.  This  may  well  have  been  the  intent  with  respect  to  lands  subject  to 
general  taxation,  and  which  it  is  the  duty  of  the  ward  assessors  annually  to  value. 
It  could  scarcely  have  been  the  intent,  however,  with  respect  ta  church  property 
not  subject  to  a  taxation,  for  the  duty  of  making  a  valuation  in  the  year  in  tohich 
the  assessment  is  ladd  is  not  imposed  upon  the  ward  assessors. 

"  The  legislature  has  not  expressly  exempted  church  property  from  assessment 
for  local  improvements,  and  it  cannot  be  that  it  intended  to  effect  such  exemp- 
tion in  this  obscure  and  indirect  manner. 

"  It  is  more  reasonable  to  assume  a  legislative  intent  to  impose  even  a  different 
(and  probably  reduced)  rate  of  assessment  on  church  property  from  that  imposed 
upon  adjoining  property,  than  an  intent  in  this  roundabout  way  to  impose  no 
rate  at  all.  The  word  '  reduced '  is  used  advisedly  because  the  old  valuations  for 
lands  now  used  for  church  purposes  are  very  generally  my/sh  less  than  could 
now  be  fairly  made,  especially  in  view  of  the  addition  of  church  edifices. 

''  In  the  present  case  the  city  has  proved  a  valuation  by  the  ward  assessors  at  a 
time  when  it  was  their  duty  to  make  such  valuation.  It  is  not  pretended  that 
such  valuation  is  unjust,  or  that  the  property  has  since  depreciated. 

'*  The  assessment  must,  therefore,  be  reduced  in  conformity  to  the  proof,  and 
as  reduced  sustained." 

We  think  this  opinion  disposes  of  the  several  questions  in  this  case  correctly. 

It  was  held  by  the  Court  of  Appeals,  in  The  Matter  of  the  Sec.  Ave.  If.  E. 
Church,  that  imder  section  7  of  chapter  326  of  the  Laws  of  1840,  lands  could 
not  be  assessed  for  local  improvement  unless  they  had  been  previously  assessed 
for  the  purposes  of  general  taxation  by  the  assessors  of  the  ward  in  which  they 
are  situated.  It  is  understood  that  that  court  has  since  held  that  by  a  subsequent 
statute  such  lands  are  subject  to  assessment  for  local  improvement    We  think. 


Digitized  by 


Google 


MATTER  OF  HEBREW  ASYLUM.        115 

F1B8T  Defabtment,  Makch  Tebm,  1877. 

It  appeared  upon  the  hearing  that  thirty-six  lots,  including  those  of 
the  petitioner,  were  valued  by  the  ward  commissioners  in  the  years 
1854, 1855  and  1856.  The  total  valuation  of  the  petitioners'  lots, 
in  the  latter  year,  was  $4,839.90. 

One  of  the  assessments  was  for  making  a  sewer  in  Seventy-seventh 
street,  and  amounted  to  $3,472.60. 

The  petitioners  claimed  that  the  assessments  were  invalid,  because 
the  lots  had  not  been  valued  by  the  ward  commissioners  at  the  time 
the  assessments  were  imposed ;  and  that,  even  if  the  prior  valuation 
was  a  sufficient  compliance  with  the  statute,  the  assessment  for  the 
sewer  in  Seventy-seventh  street  was  invalid,  because  it  exceeded 
one-half  of  such  valuation. 


however,  that  under  the  former  of  these  decisions  this  case  was  rightly  decided. 
The  last  assessed  valuation  of  the  lands  in  question  was  produced.  That  was 
made  by  the  ward  assessors  in  the  year  1868.  In  respect  of  a  part  of  the  assess- 
ment, the  amount  imposed  did  not  exceed  one-half  of  said  valuation.  In  respect 
of  other  parts,  it  appeared  that  the  amounts  imposed  did  exceed  one-half;  but 
the  court  below  reduced  the  assessment  in  those  cases  to  an  amount  equal  to  one- 
half  of  the  assessment  of  1858.  It  cannot,  in  our  judgment,  be  presumed  that  by 
section  7  of  chapter  326  of  the  Laws  of  1840  it  was  the  intention  to  impose  upon 
other  lands  benefited  by  a  local  improvement  all  the  burden  of  such  improve- 
ment, where  such  benefits  were  shared  equally  by  lands  which  could  not  be 
assessed  for  general  taxation.  The  intention  was  to  fix  a  limit  beyond  which 
assessments  for  local  improvements  should  not  be  extended  upon  the  premises 
benefited  thereby.  That  limit  is  expressed  by  the  section  as  one-half  of  the  value 
of  such  house,  lot,  improved  or  unimproved  land,  as  valued  by  the  assessors  of 
the  ward  in  which  the  same  shall  be  situated.  There  is  nothing  in  the  section 
to  require  that  such  valuation  by  the  assessors  shall  be  made  in  the  same  year 
with  the  assessment  for  improvements  or  at  any  other  particular  time.  It  is 
enough  if  such  valuation  has  been  made  by  the  assessors  at  any  time  when  they 
had  lawful  power  to  act  upon  the  subject.  The  fact  that  they  had  made  such 
valuation  was  proved  in  this  case,  and  the  other  fact  that  since  that  time,  by 
change  of  ownership  and  occupancy,  the  lands  had  become  legally  exempt  from 
general  taxation,  and  so  had  not  been  valued  for  that  purpose,  does  not  at  all 
change  or  affect  the  force  of  the  valuation  made  when  they  were  subject  to  gen- 
eral taxation.  The  court  disposed  of  the  question  without  any  conflict  with  the 
decision  in  The  Matter  cf  theM,  E,  Ghwreh  and  in  accordance  with  the  right  and 
justice  of  the  case. 

For  that  reason  the  order  of  the  court  below  should  be  afilrmed,  with  ten  dol- 
lars coets  and  disbursements. 

DjjnoELB  and  Bradt,  JJ.,  concurred. 
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Irvmg  Wa/rdy  for  the  appellants. 

/.  A.  BeaU,  for  the  city. 

Bbadt,  J. : 

The  petitioners  claim  that  there  never  was  any  valuation  placed 
upon  the  property  which  they  own,  and  that  their  case  falls  directly 
within  the  decision  made  by  the  Court  of  Appeals  in  The  Matter  of 
the  Second  Avenue  Methodist  Ohuroh,  decided  in  June,  1876,  and 
which  went  up  from  this  court.  They  also  claim  that  the  assess- 
ment for  the  sewer  in  Seventy-seventh  street  should  be  vacated,  as 
it  is  based  upon  an  estimate  exceeding  one-half  of  the  valuation  of 
the  property  assessed,  as  shown  by  the  corporation,  and  inasmuch  as 
the  court  has  no  power  to  order  a  reduction  of  the  amount  unless 
authorized  by  the  charter  of  1870,  which  is  denied. 

The  first  premise  is  imf ounded,  because  the  facts  do  not  warrant 
it.  There  had  been  an  assessed  valuation  of  the  property  prior  to 
the  imposition  of  the  assessments,  namely,  in  1854,  1855  and  1856, 
and  this  fact,  it  was  determined  by  the  court  below,  removed  it  f ronri 
the  operation  of  the  decision  made  in  the  Court  of  Appeals.  This 
view  seems  to  be  correct.  The  court  said  in  that  case:  "It  is 
apparent  that  the  case  proceeded  upon  the  tacit  assumption,  that 
there  had  never  been  a  valuation  put  upon  the  lots  by  the  ward 
assessors  or  their  successors."  And  again :  "  The  authority  to  the 
city,  in  the  purview  of  the  proviso,  is  no  more  than  to  assess  for 
local  improvements  all  property  benefited  thereby,  when  that  prop- 
erty has  been  previously  valued  by  the  general  tax  assessing  officers." 
The  proof  was  made,  therefore,  by  the  city  of  a  previous  and  duly 
assessed  value  by  the  proper  officers,  which  furnished  the  link  which 
was  omitted  in  the  case  of  the  Second  Avenue  Methodist  Church, 
and  makes  the  assessments  valid. 

In  reference  to  the  assessment  for  a  sewer  in  Seventy-seventh 
street,  it  seems  to  be  conceded  that  the  impost  was  based  upon 
an  erroneous  valuation  of  the  property,  being  in  excess  of  one-haJf 
of  its  assessed  value.  This  does  not  render  it  necessary  to  vacate 
the  assessment.  There  can  be  no  doubt  that  it  may  be  reduced 
under  the  provisions  of  the  charter  of  1870.  (Laws  1870,  page  903, 
chap.  383,  §  27.)    There  is  nothing,  in  the  judgment  of  the  Court  of 
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Appeals,  in  the  Second  avenue  case  affecting  this  question.  The  lack 
of  authority  to  impose  an  assessment,  which  was  declared  in  that  case, 
is  given  here  by  the  proof  suggested,  and  hence  the  assessment  in 
excess  is  an  irregularity  only. 

The  order  should  be  affirmed,  therefore,  except  as  to  the  assess- 
ment for  the  sewer  in  Seventy-seventh  street,  and  as  to  that  it  should 
be  reduced  to  the  proper  sum. 

Ordered  accordingly,  without  costs  to  either  party  on  this  appeal 

Davis,  P.  J.,  and  Daniels,  J ,  concurred. 

Order  affirmed,  except  as  to  the  assessment  for  the  sewer  in  Seventy- 
seventh  street,  and  as  to  that  reduced  to  the  proper  sum,  without 
costs  to  either  party. 


10    117 
6ftp248 


THE  WASHINGTON  LIFE  INSURANCE  COMPANY, 
Respondent,  v.  JACOB  FLEISCHATJER  and  othebs.  Appel- 
lants. 

WoredUmtre  ntU — appoiTiimeTU  of  receiver  tUt  on  (^p/plMaJtion  of  ntbsequerU  ineum- 
braneer — ioho  entitled  to  amount  collected. 

Where,  ia  an  action  brought  to  foreclose  a  mortgage,  a  subsequent  incumbrancer, 
who  is  made  a  party  defendant  thereto,  applies,  in  his  own  behalf  for,  and 
secures  the  appointment  of  a  receiver  of  the  rents  and  profits  of  the  mort- 
gaged premises,  he  is  entitled  to  retain  the  amount  collected  by  the  receiver 
as  against  the  claim  of  a  prior  mortgagee  whose  debt  the  amount  realized  upon 
the  sale  of  the  mortgaged  property,  under  the  Judgment  entered  in  the  action, 
has  been  insufficient  to  satisfy. 

Appeal  by  defendants  Bernard  Amend  and  Joseph  Koelble, 
executors  of  Joseph  Mosbach,  from  an  order  denying  a  motion  to 
modify  an  order  appointing  a  receiver. 

The  plaintiff,  holding  a  first  mortgage  on  certain  premises  on  the 
21st  of  March,  1876,  filed  a  complaint  for  foreclosure  and  sale, 
malring  the  holders  of  the  second,  third  and  fourth  mortgages 
parties  defendant. 

All  the  parties  were  served  with  the  summons  in  the  action  with- 
out a  complaint.  After  the  defendants  Amend  and  Koelble,  the 
holders  of  the  second  mortgage,  had  been  served  with  the  summons, 
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but  before  they  appeared  in  the  action  and  before  their  time  for 
appearing  had  expired,  and  on  the  31st  of  March,  1876,  the  defend- 
ant Susman  Schuster,  the  holder  of  the  fourth  mortgage  on  the- 
premises,  without  notice  to  said  Amend  and  Koelble,  moved  for  a 
receiver  of  the  rents  of  the  mortgaged  premises  for  his  benefit.  The 
motion  was  granted,  the  order  reciting  that  it  had  been  made  on 
notice  to  all  parties  who  had  appeared  in  the  action.  The  mort- 
gaged premises  were  sold  under  the  decree  in  the  action  on  the  12tli 
of  July,  1876,  and  after  the  sale  a  motion  was  made  on  behalf  of  the 
said  Amend  and  Koelble,  the  holders  of  said  second  mortgage,  to 
modify  the  order  appointing  the  receiver  by  striking  out  the  words 
"  for  the  benefit  of  "  the  fourth  mortgagee,  and  that  the  rents  in  the 
hands  of  the  receiver  be  paid  over  to  them  as  holders  of  the  second 
mortgage,  their  lien  being  prior  to  the  lien  of  the  fourth  mortgage, 
and  they  not  having  had  notice  of  the  application  for  the  receiver 
for  Schuster's  benefit. 

B.  Jjf.  SHlhoeU^  for  the  appellants. 

Joh/n  S.  Ray^  for  the  respondent 

Daitiels,  J. : 

This  action  was  brought  to  foreclose  a  mortgage,  which  was  the 
first  incumbrance  on  the  premises  described  in  it.  Three  other 
mortgages  were  afterwards  given  upon  the  same  property,  and  the 
parties  holding  them  were  made  defendants  in  this  action.  During 
its  pendency  the  defendant  Susman  Schuster  procured  the  appoint- 
ment of  a  receiver  of  the  rents  of  the  mortgaged  premises,  for  the 
benefit  of  himself,  the  defendants  appealing  having  not  then  appeared 
in  the  action ;  they  had  no  notice  of  that  application.  The  receiver 
collected  about  $420,  rents  of  the  premises,  by  virtue  of  his  appoint- 
ment, and  after  that  and  a  sale  of  the  premises  had  been  made 
under  the  judgment  recovered,  the  appealing  defendants,  who 
owned  the  second  mortgage,  applied  for  such  a  modification  of  the 
order  as  would  entitle  them  to  the  rents  collected  by  the  receiver, 
the  proceeds  of  the  sale  paying  only  the  first  mortgage  upon  the 
property.  This  application  was  denied,  and  the  appeal  has  been 
taken  from  the  order  made  upon  that  denial    The  respondent^ 
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defendant,  applied  for  the  receiver  in  his  own  behalf  solely  and  not 
generally  in  the  action.  That  he  had  the  right  to  do,  and  the  parties 
holding  earlier  incumbrances  upon  the  property  could  have  done 
the  same  at  any  time  during  the  pendency  of  the  action,  and  that 
would,  from  the  time  of  favorable  action  as  to  either  of  them,  have 
suspended  the  special  clause  of  the  order  made  in  favor  of  the 
defendant  who  procured  it.  But,  as  long  as  they  failed  to  take  any 
proceeding  to  secure  the  collection  of  the  rents  for  themselves, 
they  were  not  in  a  situation  to  complain  of  those  of  the  respondent. 
K  it  had  not  been  for  his  application  and  the  order  made  upon  it, 
the  owner  of  the  equity  of  redemption  would,  by  their  practical  assent, 
have  himself  received  and  appropriated  the  rents  and  profits  of  the 
premises  during  the  pendency  of  the  action.  He  has  intervened 
and  pi^evented  that,  not  for  them,  but  exclusively  for  himself,  and  it 
would  be  inequitable  now  to  allow  him  to  be  deprived  of  the  advan- 
tage which  his  diligence  alone  has  secured.  Ordinarily,  it  is  ti-ue 
that  a  receiver  is  appointed  for  the  benefit  of  all  the  parties  in  the 
action.  But  that  is  only  so  when  all  are  interested  and  have  the 
probable  right  to  participate  in  the  subject  of  the  litigation.  That 
in  this  case  did  not  directly  include  the  rents  and  profits  of  the  prop- 
erty while  the  sxut  should  be  pending.  They  could  be  impounded 
only  because  the  property  itself  was  an  inadequate  security  for  the 
debt,  and  then  only  by  means  of  a  special  application  of  the  court 
for  that  purpose.  The  parties  each  had  their  election  whether  that 
should  be  made  or  not  They  all  elected  not  to  make  it,  except  the 
respondent.  The  rest  were  satisfied  to  leave  the  rents  and  profits 
out  of.  the  case,  and  unaffected  by  its  determination.  He  alone  was 
actuated  by  a  different  disposition,  and  moved  for  their  sequestra- 
tion, as  he  had  a  right  to,  for  his  own  exclusive  benefit.  After  that 
had  been  done,  and  the  anticipated  benefit  had  been  secured,  the 
appellants  could  not  justly  deprive  him  of  its  fruits. 

The  case  is  within  the  principle  applied  in  the  decision  of  Howdl 
V.  Ripley  (10  Paige,  43),  where  the  contest  concerning  the  rents 
was  between  the  complainants  in  two  separate  actions  of  foreclosure, 
and  it  was  held  that  the  junior  incumbrancer  could  not  be  divested 
of  his  right  to  the  rents  and  profits  in  favor  of  the  party  holding 
the  first  mortgage,  until  he  had  procured  the  appointment  of  a 
receiver,  who  should  collect  them  for  his  benefit  and  subordinate  to 
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his  own  superior  rights.  In  principle,  there  can  be  no  difference 
between  this  case  alid  that  which  was  then  decided  by  the  chancel- 
lor. The  same  principle  was  maintained  in  Post  v.  Dorr  (4  Edw.  Ch. 
[m.  p.],  412),  where  it  was  held  "  to  be  an  established  rule  that  a  second 
or  third  mortgagee,  who  succeeds  in  getting  a  receiver  appointed, 
becomes  thereby  entitled  to  the  rents  collected  during  the  appoiut- 
ment,  although  a  prior  mortgagee  steps  in  and  obtains  a  receivership 
in  his  behalf,  and  fails  to  obtain  enough  out  of  the  property  to  pay 
his  debt.  This  is  on  the  principle  that  a  mortgagee  acqxdres  a 
specific  lien  upon  the  rents  by  obtaining  the  appointment  of  a 
receiver  of  them,  and  if  he  be  a  second  or  third  incumbrancer,  the 
court  wiU  give  him  the  benefit  of  his  superior  diligence  over  his 
senior  in  respect  to  the  rents  which  accrued  during  the  time  that 
the  elder  mortgagee  took  no  measures  to  have  the  receiverahip 
extended  to  his  suit  and  for  his  benefit"    (Id.,  414.) 

The  order  appealed  from  was  a  proper  one,  and  it  should  be 
affirmed,  with  ten  dollars  costs,  besides  disbursements  to  the 
respondent. 

Brady,  J.,  concurred. 

Present  —  Davis,  P.  J.,  Beady  and  Daniels,  J  J. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


WILLIAM    SUTPHEN,    Appellant,    v.   SIMON   A.   LASH, 

Eespondent. 

DiacorvUnuomoe  of  action  —  Trial  fee —  Costs  —  wTien  judgment  may  he  entered  for, 
on  order  dMoonHnuing  the  actum — Practice,  when  acUon  is  disconUnued. 

After  an  action  had  been  noticed  for  trial  and  placed  upon  the  calendar,  and  Just 
as  it  was  about  to  be  moved  for  trial,  an  order  was  entered  discontinuing  the 
action  upon  payment  of  costs,  ffeld,  that  the  defendant  was  not  entitled  to 
include  a  trial  fee  in  such  costs. 

Where  an  order  is  entered  discontinuing  an  action  on  payment  of  costs,  the  defend- 
ant may,  so  long  as  the  costs  are  impaid,  enter  judgment  therefor  and  issue 
execution  thereon,  or  he  may  disregard  the  order  and  proceed  with  the  action 
as  though  it  had  never  been  entered. 
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Appeals  from  an  order  made  at  the  Special  Term  denying  a 
motion  to  set  aside  a  judgment,  and  from  an  order  denying  a  motion 
for  a  readjustment  of  costs. 

This  action  was  begun  in  1870.  On  the  16th  of  February,  1876, 
the  cause  was  called  in  its  order  on  the  calendar,  and,  the  plaintiff 
not  answering,  the  defendant's  attorney  dismissed  the  complaint. 
The  defendant's  costs  were  thereupon  taxed,  and  a  judgment  therefor 
entered  in  favor  of  defendant  and  against  plaintiff.  Upon  the  pay- 
ment, by  the  plaintiff,  of  the  sum  of  twenty-five  dollars,  this  judg- 
ment was  vacated  by  consent  on  the  seventeenth  of  March,  and  the 
cause  set  down  for  the  April  term.  While  the  cause  stood  in  this 
condition  on  the  April  calendar,  awaiting  trial,  the  defendant's 
attorney  was  served  with  a  stay  of  proceedings,  embodied  in  an 
order  to  show  cause  why  plaintiff  should  not  have  leave  to  discon- 
tinue the  action  without  payment  of  costs,  returnable  *April  seven- 
teenth. The  cause  in  the  meantime  being  reached  on  the  calendar, 
it  was  directed  by  the  Circuit  Court,  upon  these  facts,  that  it  stand 
till  the  eighteenth  of  April,  in  order  that  this  motion  might  first  be 
disposed  of.  The  motion  was  denied.  Thereupon  the  plaintiff  pro- 
cured an  order,  April  twenty-ninth,  that  the  cause  be  discontinued 
on  payment  of  costs  to  be  taxed. 

The  costs,  including  a  trial  fee,  were  taxed  on  the  fifth  of  May, 
and,  not  having  been  paid,  the  defendant,  on  the  twenty-fifth  of 
May,  entered  judgment  therefor. 

WiHicMn  Sf^tpherhy  in  person,  and  Dcmid  W.  OiUeUj  for  the 
appellant.  The  judgment  was  irregular.  Plaintiff  had  a  right  to 
enter  the  order  allowing  a  discontinuance  upon  payment  of  costs, 
and  it  is  well  settled  that  the  defendant  cannot,  under  such  an  order 
of  discontinuance,  enter  up  a  judgment  for  his  costs.  {Leonard  v. 
SlaughteTj  10  John.  K,  376  [1813] ;  JSwitmffton  et  al.  v.  Forhsony 
7  Hill,  195  [1845]  ;  Wigktmicm  v.  ShcmhUmd,  18  How.  Pr.,  79  [1859] ; 
Hicks  V.  Bren/ncm^  10  Abb.  Pr.,  304  [I860].)  The  costs,  as  taxed, 
are  in  their  nature  interlocutory,  and  therefore  cannot  be  collected 
by  a  judgment.  {Brovm  v.  Ldgh,  60  N.  T.,  427 ;  WUkm  et  al  v. 
Rcy^,  62  id.,  248.) 

F.  C.  -BoMWkm,  for  the  respondent. 
Hun  — Vol.  X.        16 


Digitized  by 


Google 


122  SUTPHEN  V.  LASH. 


FnwT  Depabtmknt,  Maboh  Term,  1877. 


Da^els,  J. : 

On  the  adjustment  of  the  costs,  the  plaintiff  objected  that  a  trial 
fee  should  not  be  included  in  the  amount.  But,  as  it  appeared  that 
the  complaint  was  dismissed  on  proof  of  service  of  a  notice  of  trial 
at  the  circuit,  that  objection  was  property  overruled.  {Dodd  v.  Owrry^ 
4  How.,  123 ;  TitUpomgh  v.  Dicky  8  id.,  33 ;  Shommon  v.  BTOwer, 
2  Abb.,  377.)  But  after  the  default  was  taken  it  was  set  aside  by- 
consent  for  the  sum  of  twenty-five  dollars,  paid  by  the  plaintiff  to 
the  defendant's  attorney.  And  as  the  costs  and  disbursements  to 
which  the  defendant  was  entitled  in  the  action  were  all  included  in 
the  bill  as  it  was  adjusted,  this  sum  should  have  been  deducted  from 
its  aggregate  amount.  It  was  evidently  a  payment  of  so  much  in 
the  way  of  costs,  recoverable  as  a  consequence  of  the  default ;  and 
the  plaintiff  was  entitled  to  derive  that  benefit  from  it. 

The  amount  was  less  than  the  costs  and  disbursements  attending 
the  default ;  but  the  plaintiff  was  none  the  less  entitled  to  the  ben- 
efit of  it  because  of  that  circumstance. 

The  cause  was  afterwards  noticed  and  placed  upon  the  calendar 
for  trial,  and,  as  it  was  about  to  be  moved,  the  proceedings  were 
stayed  for  a  motion  to  be  made  for  leave  to  discontinue  without 
costs.  That  was  denied,  and  an  order  entered  discontinuing  the 
action  on  payment  of  costs.  The  defendant  claimed  that  this  enti- 
tled him  to  another  trial  fee,  within  the  cases  of  Pomeroy  v.  HuLin 
(7  How.,  161),  and  J(me%  v.  Case  (38  id.,  349) ;  but  neither  of  them, 
nor  the  other  authority  referred  to,  proceeds  far  enough  to  support 
that  position.  As  the  costs  were  not  paid  pursuant  to  the  order, 
the  action  might  have  been  again  dismissed,  which  would  have 
entitled  the  defendant  to  another  trial  fee ;  but,  as  it  stood  when 
the  bill  of  costs  was  adjusted,  that  could  not  properly  be  allowed. 
The  defendant  was,  then,  entitled  to  but  one  trial  fee,  and  from 
the  amount  of  the  bill  the  twenty-five  dollars  should  have  been 
deducted. 

After  the  costs  were  adjusted  the  defendant  entered  a  judgment 
in  the  action  for  their  recovery.  The  plaintiff  moved  to  set  that 
aside  as  irregular,  assigning  as  a  reason  in  support  of  the  motion, 
that  a  judgment  cannot  be  entered  on  an  order  of  discontinuance. 
The  defendant,  it  is  well  settled,  had  the  right  to  treat  the  order  as 
a  nullity  without  payment  of  the  costs  after  their  adjustment.    He 
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could  have  proceeded  in  the  action  and  dismissed  the  complaint, 
and  then  entered  judgment  for  the  recovery  of  his  costs.  But  while 
he  could  take  that  course,  he  was  not  bound  to  do  so.  He  had 
the  power  to  waive  that  right,  and  regard  the  discontinuance  as  a 
termination  of  the  action  and  enter  a  judgment  for  his  costs  upon  it 
accordingly.  This  practice  was  allowed  by  the  statute  before  the 
Code.  (3  R.  S.  [5th  ed.],  908,  §§  1, 4.)  And  it  was  followed  by  the 
courts.  (1  BurriU's  Pr.,  179,  383,  418.)  The  defendant  had  his 
election  whether  he  would  enter  judgment  and  issue  execution  for 
the  collection  of  his  costs,  where  they  remained  unpaid,  or  disre- 
gard the  order  entirely  and  proceed  with  the  action  the  same  as 
though  the  discontinuance  had  not  been  ordered.  And  that  has  not 
been  abrogated  by  the  Code,  because  it  is  not  inconsistent  with  any 
of  its  provisions.  It  is  only  where  a  preceding  statute  proves  incon- 
sistent with  the  Code  that  it  has  been  repealed  by  that  system. 
(§  468.)  Beyond  that,  the  preceding  rules  and  practice  have  been 
retained  when  they  are  found  consistent  with  the  changes  made  by 
the  Code.  (§  469.)  And  the  right  to  enter  judgment  for  the  col- 
lection of  costs  upon  a  discontinuance  appears  to  have  been  in  that 
manner  preserved.  This,  in  substance,  was  the  view  of  the  practice 
which  was  taken  in  Orochett  v.  SmiOi  (14  Abb.,  62),  and  Pacific 
MM  Co.  V.  L&ulAffig  (7  Abb.  pST.  S.],  37-41). 

The  plaintiff  has  cited  many  cases  which  were  supposed  to  conflict 
with  the  existence  of  this  right,  but  the  most  that  can  be  deduced 
from  them  has  already  been  stated.  The  order  of  discontinuance, 
without  the  actual  payment  of  costs,  is  a  nulHty  as  to  the  defendant, 
if  he  elects  so  to  regard  it ;  but  he  is  under  no  obligation  to  the 
oth«r  party  to  so  consider  it.  He  may  elect  to  regard  it  as  an 
effectual  tennination  of  the  action,  and  enter  judgment  for  the 
recovery  of  his  costs,  as  the  defendant  did  in  this  instance. 

The  order  denying  the  motion  for  readjustment  of  the  costs 
should  be  reversed  with  the  usual  costs  and  disbursements  to  the 
appellant,  and  a  readjustment  ordered,  unless  the  defendant,  within 
twenty  days  after  notice  of  this  decision,  stipulate  to  deduct  twenty- 
five  dollars  from  the  amount  recovered  as  the  judgment  now  stands. 
If  such  a  stipulation  be  given,  then  the  order,  as  so  modified,  will  be 
affirmed,  without  costs. 
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The  order  denying  the  motion  to  set  aside  the  judgment  should 
be  afltonedj  with  ten  dollars  costs  besides  the  disbursements. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Order  affirmed  denying  motion  to  set  aside  judgment  with  costs, 
etc.  Order  denying  motion  for  readjustment  of  costs  reversed, 
unless,  etc.,  as  stated  in  the  opinion.     Order  to  be  settled. 


MAET  A.  SCHANCK,  Executrix,  etc.,  of  DANIEL  S. 
SCHANCK,  Deceased,  Kespondent,  v.  THE  MAYOR,  Etc., 
OF  THE  CITY  OF  NEW  YORK,  Appellant. 

THE  NEW  YORK  DISPENSARY,  Respondent,  v.  THE  SAME. 

Common  council  of  cUy  of  New  York — power  of  to  make  leases — reasonable  rent 
under  ^^  18,  chap.  225  of  1S7S. 

Under  section  18  of  chapter  885  of  1878,  providing  that  the  common  council  of  the 
city  of  New  York  shall  have  no  power  to  "make  a  lease  of  any  real  estate  or 
franchise,  save  at  a  reasonable  rent; "  the  decision  of  the  question  as  to  whether 
or  not  the  rent  reserved  is  a  reasonable  one  is  left  to  the  discretion  of  the  com- 
mon council,  and,  in  the  absence  of  fraud  or  collusion,  its  decision  is  con- 
clusive. 

Appeals  from  judgments  in  favor  of  the  plaintiffs  in  the  above 
entitled  actions,  entered  upon  the  trial  thereof  by  the  court  without 
a  jury. 

The  actions  were  brought  to  recover  the  rent  accruing  upon  leases 
to  the  city.  In  both  cases  the  leases  were  executed  in  obedience  to 
resolutions,  duly  adopted  by  the  common  council  and  approved  by 
the  mayor,  and  in  both  cases  the  city  had  been  in  possession  of  the 
demised  premises  ever  since  the  commencement  of  the  respective 
terms,  and  had  paid  no  rent  therefor. 

The  defendant  set  up,  in  its  answer,  that  the  common  council  had 
no  power  to  take  or  make  a  lease  of  any  real  estate,  save  at  a  reason- 
able rent,  "  and  that  the  rent  alleged  in  said  complaint  to  be  reserved 
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by  the  lease  therein  set  forth  is  not  a  reasonable  rent  of  the  premises 
therein  describedj  bnt  is,  on  the  contrary,  grossly  exorbitant." 

Upon  the  trial  the  defendants  offered  to  prove  what  was  the  rea- 
sonable rental  value  of  the  demised  premises,  which  evidence  was, 
upon  the  plaintiff's  objection  thereto,  excluded  by  the  court. 

A.  J.  Requier^  for  the  appellants. 

A.  C.  Brown^  for  the  respondents. 

Per  Ouricmi: 

These  appeals  were  argued  together,  as  they  both  involve  the 
same  qu^estion.  On  the  trial  the  court  below  pronounced  the  fol- 
lowing opinion : 

"  Lawbbkce,  J.  I  think  that  the  objection  to  the  evidence  offered 
by  the  defendants,  as  to  the  rental  value  of  the  premises,  is  well 
taken.  Under  the  eighteejith  section  of  the  charter,  the  common 
council  have,  it  appears  to  me,  a  discretion  in  determining  whether 
the  rent  demanded  upon  the  execution  of  a  lease  to  the  city  is  or  is 
not  reasonable,  and,  in  the  absence  of  fraud  or  collusion,  their  deter- 
mination on  this  point  is  conclusive. 

In  this  case  there  is  no  allegation  of  fraud  or  collusion,  but  it  is 
alleged  that  the  rent  is  exorbitant.  If  the  construction  which  is 
contended  for  by  the  learned  counsel  for  the  city  is  correct,  every 
person  who  executes  a  lease  to  the  city  wiU  be  liable,  at  any  time 
during  the  term,  to  be  called  upon  to  show,  not  only  that  the  lease 
was  duly  and  honestly  entered  into,  and  that  the  common  council 
considered  the  rent  reserved  by  the  lease  "  a  reasonable  rent,"  but 
that,  i/npomt  of  fact^  and  according  to  the  opinion  of  experts,  such 
rent  is  reasonable. 

Such  cannot,  I  think,  be  the  true  construction  of  the  eighteenth 
section  of  the  charter.  By  that  section,  the  common  council  are  pro- 
hibited from  making  a  lease,  etc.,  "  save  at  a  reasonable  rent."  If 
they  are  guilty  of  fraud  or  of  coUusion  with  the  lessor,  such  fraud 
or  collusion  would  be  a  defense ;  but  an  error  on  their  part  as  to  the 
reasonableness  of  the  rent,  not  alleged  to  have  been  willfully  com- 
mitted, in  my  opinion,  cannot  be  urged  as  a  defense.  The  true 
rale  applicable  to  this  case  seems  to  be  that  stated  in  the  case  of  The 
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Ifew  York  cmdHa/rlem  Raih*oad  Corwpamy  v.  The  Mayor  of  New 
York  (1  Hilton,  662-688) :  "  Courts  are  bound  to  assnme  that  where 
a  discretion  is  vested  in  a  municipal  body,  exercising  functions  of  a 
legislative  character,  good  reasons  existed  for  the  adoption  of  a  regu- 
lation or  ordinance  which  was  the  result  of  such  a  discretion." 

If,  from  the  amount  of  the  rent  reserved,  the  city  authorities 
have  reason  to  believe  that  these  leases  were  fraudulently  procured, 
or  are  the  result  of  a  collusion  or  conspiracy,  the  fraud  should  have 
been  alleged,  and  the  answers  may  now  be  amended  in  that  respect, 
on  a  proper  application  at  the  chambers  of  the  court,  if  the  defend- 
ant shall  be  advised  that  the  facts  justify  them  in  making  such  an 
application.  The  objection  to  the  evidence,  as  the  pleadings  now 
stand,  must  be  sustained." 

The  city  charter  recognized  the  authority  to  take  leases  of  real 
estate  for  the  uses  of  the  city,  or  its  departments.  As  one  of  the 
powers  of  the  common  council,  a  limitation  is  imposed  upon  the 
exercise  of  this  power  by  section  18  of  chapter  336  of  the  Laws  of 
18Y3,  which  is  in  these  words : 

"  The  common  council  shall  have  no  power  to  impose  taxes  or 
assessments,  or  borrow  money  or  contract  debts,  or  loan  the  credit  of 
the  city,  or  take  or  make  a  lease  of  any  real  estate  or  franchise, 
save  at  a  reafionable  rent,  and  for  a  period  not  exceeding  five  years, 
unless  specially  authorized  so  to  do  by  act  of  the  legislature." 

By  section  14  of  the  same  act,  it  is  required  that  three-fourths  of 
all  the  members  of  the  common  council  must  concur  in  the  resolu- 
tion to  lease  real  estate. 

Section  16  provides  that  no  resolution  of  the  common  council  for 
the  appropriation  and  expenditure  of  public  moneys,  or  authorizing 
the  incurring  of  any  expense,  shall  be  passed  or  adopted  until  at 
least  five  days  after  an  abstract  of  its  provisions  shall  have  been 
published  in  the  City  Kecord,  and  that  no  such  resolution  shall  be 
approved  by  the  mayor  until  three  days  after  such  abstract  shall 
have  been  published  after  its  passage. 

These  safeguards  are  thrown  around  the  exercise  of  the  power  to 
take  leases  of  real  estate,  and  were  intended  to  secure  careful  delib- 
eration and  the  concurrence  of  three-fourths  of  the  common  council, 
in  the  consideration  of  the  various  questions  touching  the  propriety 
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of  making  such  leases,  amongst  wliich  is,  of  course,  the  reasonableness 
of  the  rent.  The  mayor  and  common  council  are  thereby,  of  neces- 
sity, in  the  exercise  of  their  sound  discretion,  made  judges  whether 
the  rent  to  be  paid  is  a  reasonable  one,  and  it  was  not  the  intention 
of  section  18,  above  quoted,  to  subject  that  question  to  trial  by  a 
court  and  jury,  unless  fraud  and  collusion  be  alleged.  The  restric- 
tion imposed  by  the  eighteenth  section  is  intended  to  be  an  interdic- 
tion of  an  act,  the  doing  of  which  subjects  the  common  council, 
or  such  of  its  members  as  are  guilty  of  the  wrong,  to  punishment 
for  a  criminal  offense,  and  though  as  to  some  of  the  acts  interdicted 
the  action  of  the  common  council  will  be  void,  because  no  discretion 
is  permitted,  yet,  where  discretion  is  necessarily  involved,  another 
rule  must  apply,  and  the  question  of  validity  must  depend  ujwn  the 
presence  or  absence  of  fraud  or  collusion.  The  question  of  "  reason- 
able rent "  in  any  lease  taken  for  a  term  within  the  limited  period 
of  five  years,  is  necessarily  one  of  the  latter  class,  and  to  overthrow 
such  a  lease,  fraud  or  collusion  must  be  averred  and  proven.  Under 
such  an  averment,  the  question  whether  the  rent  to  be  paid  is  exor- 
bitant or  not  is,  of  course,  one  element  of  proof,  and  it  is  easy  to 
imagine  a  case  where  the  amount  of  the  rent  alone  might  be  strong 
and  satisfactory  proof  of  the  allegation  of  fraud  and  collusion.  In 
these  cases,  the  answers  aver  in  substance,  only  that  the  rent 
reserved  in  the  leases  is  not  a  reasonable,  but  is  an  exorbitant  one, 
and  the  offer  at  the  trial  was,  in  substance,  to  submit  the  mere  ques- 
tion of  reasonableness  to  the  jury.  The  court  excluded  that  evi- 
dence, for  the  reasons  assigned  in  the  opinion  of  Lawbenoe,  J. 

We  concur  in  his  opinion,  and  order  that  the.  judgments  be 
a£Srmed« 

Present — Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Judgments  affirmed. 
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JOSEPH  PARK,  Jr.,  JOHN  M.  TILFORD  and  CHARLES 
PARK,  Appellants,  Respondents,  v,  ALEXANDER  SPAUL- 
DING AND  WILLIAM  L.  SIMMONS,  Impleaded,  etc..  Appel- 
lants AND  Respondents. 

JOSEPH  PARK,  Jr.,  JOHN  M.  TILFORD  and  CHARLES 
PARK,  Appellants  and  Respondents,  v.  ZACHARIAH  E. 
SIMMONS  AND  J.  H.  ADAMS,  Impleaded,  etc.,  Appellants 
AND  Respondents. 

Cbcfo,  §  306 — wTien  one  of  several  defendants  entitled  to  costs —  Clubs  —  UaMUty  of 
members  of — Iww  terminxML, 

Where,  in  an  action  brought  against  several  defendants,  the  plaintiff  succeeds  as 
to  some  and  fails  as  to  the  others,  the  successful  defendants  are  only  entitled 
to  costs  when, 

(1)  They  are  not  united  in  interest  with  those  against  whom  the  plaintiff  recovers; 

(2)  They  have  interposed  a  separate  defense  by  a  separate  answer;  and  when 

(3)  Costs  are  awarded  to  them  by  the  court. 
Ams  V.  Wheeter  (56  N.  Y.,  50)  followed. 

Where  a  body  of  gentlemen  join  themselves  together  for  social  and  recreative 
purposes,  and  assume  a  name  under  which  they  incur  liabilities,  the  members 
thereof  become  jointly  liable  for  any  indebtedness  thus  incurred,  and  each 
member  continues  liable  so  long  as  he  remains  a  member  of  such  body,  and 
xmtil  he  notifies  the  creditors  thereof  of  his  withdrawal  therefrom. 

Appeal  by  the  defendants  Spaulding  and  W.  L.  Simmons  from 
so  much  of  a  judgment  entered  upon  the  report  of  a  referee,  as 
directs  judgment  against  them  for  $1,050.12,  and  appeal  by  the 
plaintiffs  from  so  much  of  said  judgment  as  awards  costs  to  the 
defendants  Z.  E.  Simmons  and  J.  H.  Adams. 

From  the  report  of  the  referee,  it  appears  that  early  in  the  month 
of  April,  1871,  a  number  of  gentlemen  met  together  and  agreed  to 
form  an  association  for  social  purposes,  to  be  called  and  known  as 
the  Worth  Club,  the  defendant  William  L.  Simmons  being  one  of 
such  persons. 

That  such  persons,  and  those  who  afterward  joined  them,  pro- 
cured a  building  on  Twenty-seventh  street,  in  the  city  of  New 
York,  went  into  the  possession  thereof  before  the  21st  of  April, 
18Y1,  and  kept  the  same  open  as  a  club-house  till  after  January  5, 
1873. 
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That  such  clnb  was  not  incorporated,  had  no  constitution  or 
by-lawB,  but  its  object  and  purpose  was  to  provide  a  club-house  at 
which  the  members  could  meet  together  for  conversation,  social 
intercourse,  and  there  obtain  such  refreshments,  wines,  liquors  and 
cigars,  etc.,  as  thej  might,  while  there,  desire ;  and  such  object  and 
purpose  was  carried  out  from  the  time  of  the  organization  of  the 
dub  till  after  January  6,  18Y8. 

That,  at  a  meeting  of  the  members  of  said  club,  held  on  the  21st 
day  of  April,  18Y1,  Thomas  B.  Whitney  and  Thomas  L.  Banker, 
two  of  the  members  of  such  club,  were  appointed  a  committee  to 
purchase  a  stock  of  wines,  liquors  and  cigars,  for  the  use  of  said  club 
and  the  members  thereof,  and,  in  pursuance  of  such  appointment, 
such  conmiittee  called  upon  and  applied  to  the  plaintiffs  to  sell  a  bill 
of  goods  to  the  Worth  Club. 

That  said  plaintiffs  then  inquired  if  the  Worth  Club  was  incorpo- 
rated, and  were  informed  that  it  was  not.  They  then  asked  who 
were  members  of  it,  and  a  number  of  the  members  being  men- 
tioned, among  those  named  being  the  defendant  W.  L.  Simmons, 
the  plaintiffs  stated  that  they  knew  some  of  the  members,  and 
deemed  them  responsible,  and,  at  the  same  time,  the  said  Whitney 
stated  to  the  said  plaintiffs  that  he,  personally,  would  guarantee  the 
payment  of  the  bill  of  goods  which  he  desired  to  purchase,  but 
nothing  bought  after  that,  and  that  Park  &  Tilf ord  could  ascertain 
aB  to  their  (the  cluVs)  responsibility. 

That  about  the  time  of  such  purchase,  or  very  shortly  thereafter, 
Eichard  M.  Darling  became  the  steward  of  the  Worth  Club,  and 
acted  as  such  till  after  January  5, 1873,  and  until  such  club  ceased 
to  exist  as  an  organization. 

That  about  two  months  after  the  delivery  to  said  club  of  the 
goods  so  purchased  of  Park  &  Tilford  by  said  Whitney  and 
Banker,  an  arrangement  was  made  by  said  Richard  M.  Darling  with 
the  members  of  the  Worth  Club,  generally,  in  and  by  which  said 
Darling  promised  and  agreed  that  he,  personally,  and  on  his  own 
credit,  would  buy  and  pay  for  all  necessary  supplies  for  said  club, 
and  the  members  thereof,  and  that  he  would  dispose  of  the  same  to 
the  members  thereof  as  they  should  desire,  and  look  to  the 
individual  members  for  payment  of  the  same,  and  that  he  would 
Hxnsr-— Vol.  X.        17 
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not  contract  any  debt  on  the  credit  of  said  club,  which  arrangement 
was  generally  known  to  the  membeiB  of  the  clnb. 

That  Park  &  Tilf ord  never  were  informed  of  this  arrangement  or 
of  the  agreement  of  said  Darling  with  the  members  of  the  club,  nor 
did  the  members  of  the  club  know  that  Darling  continued  to  buy 
supplies  of  Park  <fe  Tilf  ord  on  the  credit  of  the  club,  nor  did  they 
make  any  inquiry  of  Park  &  Tilford  on  the  subject. 

That,  in  the  spring  of  1872,  the  defendant  Alexander  Spanlding 
joined  the  club  and  continued  a  member  thereof  while  it  lasted. 

The  defendant  Zachariah  E.  Simmons  joined  the  Worth  Club  in 
1871,  and  on  or  before  October  1,  1873,  he  sent  a  note  to  the 
secretary,  addressed  to  the  club,  resigning  his  membership  or  tend- 
ering his  resignation.  He  never  was  informed  of  any  acceptance 
of  his  resignation,  nor  did  it  appear  that  his  note  of  resignation 
was  ever  received  by  the  club  or  the  secretary  thereof.  Park  <fe  Til- 
ford  had  no  knowledge  of  Mr.  Z.  E.  Simmons'  membership  or  of 
his  resignation. 

The  defendant  WiUiam  L.  Simmons  was  a  member  of  said  club 
in  the  spring  of  1871,  and  Park  &  Tilford  were  informed  of 
his  membership  in  the  club  when  the  account  with  them  was  first 
opened,  but  they  had  no  knowledge  or  information  of  his  withdrawal 
therefrom. 

•  The  defendant  J.  Howard  Adams  joined  the  Worth  Club  the 
forepart  of  May,  1871,  and  continued  his  membership  about  six 
months,  and  then  sent  to  the  club  his  resignation  as  a  member,  after 
which  he  never  went  to  the  club-house. 

Park  &  Tilford  had  no  notice  or  information  that  the  defendant 
Adams  was  a  member  of  the  club,  nor  any  information  of  his 
withdrawal  therefrom. 

The  referee  found,  as  conclusions  of  law,  that  the  plaintiffs  were 
entitled  to  judgment  against  the  defendants  Alexander  Spaulding 
and  William  L.  Simmons,  and  that  the  defendants  Zachariah  E. 
Simmons  and  J.  Howard  Adams  were  entitled  to  judgment  in  their 
favor  in  this  action,  with  costs  against  said  plaintiffs. 

Stephen  A.  Walkery  for  the  plaintiffs,  as  appellants  and  respondents. 

ff,  M,  Whitehead^  for  the  defendants,  as  appellants  and  respondents. 
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Davis,  P.  J. : 

The  appeal  of  the  plamtiffs  is  from  the  judgment  for  costs  entered 
against  them  by  the  direction  of  the  referee  in  favor  of  the  defend- 
ants Z.  E.  Simmons  and  Adams.  These  defendants  were  sued  with 
the  defendants  W.  L.  Sinmions  and  Spanlding  for  an  alleged  joint 
cause  of  action.  They  did  not  put  in  separate  answers,  but  appeared 
by  the  same  attorneys,  and  united  in  the  answer  with  all  the  other 
defendants  in  the  action.  The  referee  directed  a  judgment  in  their 
favor  for  costs,  on  the  ground  that  the  plaintiJOEs  had  failed  to  establish 
their  liability  for  the  cause  of  action  sued  upon.  In  AUis  v.  WTieder 
(56  N.  Y.,  50),  the  Court  of  Appeals  held  that  the  provision  of  sec- 
tion 806  of  the  Code,  as  amended  in  1851,  regulates  in  all  actions 
the  whole  subject  of  the  allowance  of  costs  to  one  or  more  of  several 
defendants,  who  obtain  judgments  in  his  or  their  favor,  while  the 
plaintifi  recovers  costs  against  the  other  defendants,  and  that  the 
conditions  upon  which  defendants  in  such  cases  can  have  costs 
against  the  plaintiff  are :  1.  That  the  successful  defendant  be  not 
united  in  interest  with  those  against  whom  the  plaintiff  recovers. 

2.  That  they  make  a  separate  defense  by  a  separate  answer ;  and 

3,  that  the  court  award  costs  to  the  successful  defendants.  In 
respect  of  these  defendants  but  two  of  these  conditions,  to  wit,  the 
first  and  third,  are  met.  The  second,  that  they  make  a  separate 
defense  by  a  separate  answer,  is  not  complied  with.  The  effect  of 
this  condition  is  to  deprive  them  of  the  right  to  costs.  The  referee 
had  no  power  to  award  costs  to  them,  and  the  judgment  in  their 
favor  for  costs  must  therefore  be  reversed. 

The  appeal  of  the  defendants  Spaulding  and  Simmons  is  from  the 
judgment  in  favor  of  the  plaintiff. 

They  were  members  of  an  imorganized  body  of  gentlemen  call- 
ing themselves  the  "  Worth  Club."  This  body  had  no  constitution 
or  by-laws,  or  articles  of  association.  It  comprised,  however,  more 
than  seven  members,  and  it  had  a  president  and  treasurer  at  some 
time,  if  not  aU  the  time,  during  its  contiauance. 

The  appellants  claim  that  this  body  was  a  joint-stock  company  or 
assodation,  and  could  only  be  sued  in  the  name  of  the  president  or 
treasurer  under  the  statute  of  1849,  chapter  258,  and  the  statute  of 
1851,  chapter  455.  K  the  "  Worth  Club  "  were  a  company  or  asso- 
ciation within  the  meaning  of  chapter  455  of  the  laws  of  1851,  still 
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an  action  might  be  maintained  against  the  individual  members, 
because  the  provisions  of  chapter  153  of  the  Laws  of  1853,  which 
amended  the  act  of  1849  so  as  to  require  an  action  against  the  joint- 
stock  company  or  association,  and  an  execution  upon  judgment  to 
be  returned  unsatisfied  in  whole  or  in  part  before  a  suit  could  be 
brought  against  the  shareholders  of  associations  individually,  do  not 
apply  to  the  cases  provided  for  by  chapter  455  of  the  laws  of  1851. 
But,  upon  the  facts  appearing  in  this  case,  the  "  Worth  Club,"  so 
called,  was  not  a  joint-stock  company  or  association  within  the  mean- 
ing of  the  acts  referred  to.  Its  members  remained  at  all  times  in 
that  nebulous  and  inchoate  condition,  in  which  an  aggregation  of 
individuals,  assuming  a  name  under  which  they  incur  liability,  are 
held  personally  liable  for  the  benefit  of  creditors  by  the  application  of 
common-law  principles.  The  referee  has  found  a  state  of  facts  in 
this  case  upon  which,  we  think,  the  present  appellants  are  person- 
ally liable  for  the  indebtedness  to  the  respondent.  The  appellant, 
Spaulding,  became  a  member  of  the  club  in  the  first  part  of  Decem- 
ber, 1871,  and  continued  his  membership  as  long  as  the  club  lasted. 
The  appellant,  William  L.  Simmons,  was  a  member  of  the  club  at 
the  time  the  account  was  first  opened  with  the  plaintiflb  in  the 
name  of  the  club.  He  was  one  of  the  committee  who  made  the 
first  purchase  of  the  plaintiffs,  and  he  never  notified  the  plaintifb 
at  any  time  of  his  withdrawal  from  the  club.  The  goods  thus 
purchased  were  sent  to  the  club-house,  and  came  into  the  possession 
of  Richard  M.  Darling,  the  steward,  who  subsequently  paid  the 
plaintiffs  the  amount  of  that  biU.  He  thereafter  continued  as  such 
steward  to  act  in  making  purchases  from  time  to  time  in  the  name 
of  the  club ;  and,  although  a  private  arrangement  existed  by  which 
the  steward  had  agreed  to  make  these  purchases  himself,  and  to 
furnish  the  articles  to  the  members  of  the  club  on  his  own  account, 
yet  this  arrangement  was  never  communicated  to  the  plaintifife. 
Where  such  a  body  of  gentlemen  join  themselves  together  for  social 
intercourse  and  pleasure,  and  assume  a  name  under  which  they 
commence  to  incur  liabilities,  by  opening  an  account,  they  become 
jointly  liable  for  any  indebtedness  thus  incurred ;  and  if  either  of 
them  wishes  to  avoid  his  personal  responsibility  by  withdrawal  from 
the  body,  it  is  his  duty  to  notify  the  creditors  of  such  withdrawal ; 
otherwise,  if  a  creditor  continues  to  furnish,  in  good  faith,  articles 
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such  as  have  been  previously  purchased  for  the  use  of  the  club,  his 
responsibility  will  continue  upon  the  same  principle  that  holds 
retiring  partners  to  liability  for  an  indebtedness  subsequently  con- 
tracted with  former  creditors.  These  principles  have  been  properly 
applied,  we  think,  in  this  case,  by  the  learned  referee,  and  the  judg- 
ment should  be  affirmed. 

Bbady  and  Daniels,  JJ.,  concurred. 

Judgment  on  plaintiffe'  appeal  reversed. 

Judgment  on  appeal  of  Alexander  Spaulding  and  William  L. 
Simmons  affirmed,  with  costs. 


HUGH  McCULLOCH  and  othbrs,  Kespondents,  v.  OKRIJST  0. 
HOFFMAN,  Impleaded  with  GEORGE  J.  HOFFMAN, 
Appellant. 

Bm  of  eacchomge — wajU  cf  eonddercOion  —  when  it  maybe  ehown — what  evidence 

proper  to  estabUeh  it. 

In  an  action  npon  a  bill  of  exchange  against  the  drawer  thereof,  the  latter  may 
defeat  the  action  by  showing  that  there  was  no  consideration  therefor;  except 
when  it  has  passed  into  the  hands  of  a  bona  fide  holder  for  value  before 
matority. 

Where  such  defense  is  interposed,  the  defendant  may  show  all  that  occurred  at 
the  time  of  the  making  of  the  bill,  not  to  limit  its  effect  or  change  its  character^ 
but  to  establish  the  absence  of  any  consideration  and  the  knowledge  of  th6 
plaintiff  of  that  fact. 

Appeal  from  a  judgment,  in  favor  of  the  plaintifi,  entered  on  a 
yerdict  directed  by  the  court. 

C.  W.  Brooke^  for  the  appellant. 

T.  H,  Hvlibwrdj  for  the  respondents. 

Davib,  p.  J. : 

This  action  is  bronght  npon  a  bill  of  exchange  in  the  words  and 
figoree  following : 
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£585.11.11.  London,  Jvhf  11, 1873. 

On  demand   please  pay  to  the  order  of  Messrs.  Jay  Cooke, 

McCnlloch  <fe  Co.  (duplicate  unpaid),  five  hundred  and  eighty-five 

pounds  eleven  shillings  and  eleven  pence,  value  received,  which 

place  to  account  of 

Q.  J.  HOFFMAN. 

George  Hoffman,  Esq.  O.  0.  HOFFMAN. 

Pres.  Irving  Ifational  Bamk^  New  York, 

The  defendant  George  J.  Hoffman  interposed  no  defense.  The 
defendant  Orrin  0.  Hoffman  put  in  an  answer  admitting  his  signsr 
ture  to  the  bill  of  exchange,  and  alleging  as  a  defense,  in  substance, 
that  the  bill  was  given  by  the  defendant  George  J.  Hoffman  to  the 
plaintiffs  for  advances  theretofore  made  by  them  to  George ;  that 
after  the  bill  had  been  made  by  George  it  was  presented  to  him  by 
one  of  the  plaintiffs,  who  represented  to  him  that  it  had  been  drawn 
for  advances  made  to  George  by  the  plaintiffs ;  that  the  drawee,  who 
was  the  father  of  both  the  defendants,  had  refused  to  make  pecu- 
niary advances  to  his  son  George  J.  Hoffman,  owing  to  his  alleged 
excesses  and  improprieties,  and  would  probably  not  accept  the  draft, 
but  would  be  more  likely  to  do  so  should  the  defendant  Orrin  C. 
Hoffman  also  sign  his  name ;  and  that  if  his  father  did  not  accept 
it,  it  should  never  trouble  the  said  Orrin  0.  Hoffman  personally,  and 
that  the  defendant  did  so  subscribe  his  name  at  the  request  of  the 
plaintiffs,  without  any  consideration  whatever,  and  that  the  bill  of 
exchange  was  altogether  without  consideration  in  respect  to  him. 

On  the  trial  of  the  action  the  plaintiff  produced  and  read  in  evi- 
dence the  bill  of  exchange,  and  proved,  in  substance,  that  the  draw- 
ing thereof  was  unauthorized,  and  that  the  defendants  had  no  funds 
in  the  hands  of  the  drawee  against  which  to  draw,  and  rested. 

On  the  part  of  the  defense  it  was  proved  that  the  bill  was  given 
for  the  balance  of  an  account  of  George  J.  Hoffman  with  the  plain- 
tiffs, and  was  executed  by  said  George  J.  Hoffman  a  day  or  two 
before  it  was  signed  by  the  defendant  Orrin  0.  Hoffman,  and  that 
it  had  no  consideration  whatever  except  the  indebtedness  of  said 
George  J.  Hoffman  upon  the  balance  of  his  account. 

The  defendant's  counsel  then  offered,  in  various  forms,  to  prove 
the  circumstances  connected  with  the  affixing  of  Orrin  C.  Hoffman's 
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edgnatare  to  the  bill,  and  the  giving  of  it  by  him,  subBtontiallj  aa 
alleged  in  his  answer  to  the  complaint.  This  was  excluded  by  the 
conrt  on  the  gromid  that  the  defendant  could  not  in  that  way  con- 
tradict the  bill  of  exchange ;  and  exceptions  were  taken. 

After  proving  that  the  bill  of  exchange  was  given  for  the  balance 
of  the  account  of  Gteorge  J.  HoflEman,  the  following  question  was 
put  to  Orrin  C.  Hoffman :  "  What  connection  had  you,  if  any,  with 
that  account,  in  any  way  ? "  This  question  was  objected  to ;  the 
objection  was  sustained,  and  an  exception  duly  taken.  Amongst 
other  questions,  also,  the  following  were  put  to  the  defendant  Orrin 
C.  Hoffman :  "  Will  you  state  precisely  what  occurred  and  what  was 
said  at  the  time  your  signature  was  affixed  to  that  draft,  prior  to  the 
time  and  at  the  time  your  signature  was  affixed  ? "  "  What  was  said  by 
Mr.  Inleston  to  you  immediately  prior  to  your  affixing  your  signature 
to  this  draft,  in  consequence  of  which  you  signed  it,  if  any  thing  ? " 
"  Have  you  received  any  consideration  for  this  draft,  and  were  you  a 
party  to  the  transaction  referred  to  in  this  account,  for  the  balance  of 
which  it  was  given  ? "  "  Where  did  you  sign  it  ? "  "  Was  there  any 
agreement  made  between  the  payees  of  that  draft  and  yourself,  in 
accordance  with  which  agreement  you  signed  the  draft  ? "  All  these 
questions  were  objected  to;  the  objections  were  sustained,  and 
exceptions  duly  taken.  In  respect  to  the  question  first  above 
quoted,  the  exception  seems  to  have  been  well  taken.  The  defend- 
ant had  the  right  to  show  distinctly  that  he  had  no  connection  with 
that  account,  although  it  appeared  clearly  that  the  bill  was  given 
for  the  balance  of  such  account  of  his  brother.  In  respect  to  the 
other  questions,  the  evidence  seems  to  have  been  rejected  upon  the 
ground  that  the  agreement  sought  to  be  proved  was  not  in  writing, 
and  that  they  were  an  attempt  to  contradict  by  oral  evidence  the 
terms  of  a  written  instrument. 

At  the  dose  of  the  evidence  the  defendant's  counsel  asked  the 
court  to  charge  the  jury,  that  if  they  found  as  matter  of  fact  that  no 
consideration  passed  to  Orrin  0.  Hoffman  from  the  plaintiffs  in  this 
case,  or  from  the  person  in  whose  favor  the  draft  was  drawn,  that 
the  verdict  should  be  for  the  defendant  Orrin  C,  Hoffman,  and  not 
for  the  plaintifib.  The  court  declined  so  to  charge,  and  the  counsel 
excepted.  It  is  weU-established  law  that  a  party  may  always  show 
want  of  consideration  to  invalidate  a  contract.    To  this  role  there 
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is  but  a  single  exception,  which  is  the  case  of  a  negotiable  promis- 
sory note  or  bill  of  exchange,  which  has  passed  into  the  hands  of  a 
hona  fide  holder  for  value  before  maturity.  In  such  a  case  the 
want  of  consideration  is  no  defense ;  but  in  every  other  case  a  total 
want  of  consideration  is  a  perfect  defense  to  an  action  upon  any 
contract,  whether  verbal  or  written,  and  under  our  statutes  sealed 
contracts  are  no  exception  to  the  rule. 

For  the  purpose  of  establishing  the  defense  of  want  of  considera- 
tion, set  up  in  the  answer  of  Orrin  0.  Hoffman,  it  was  competent 
to  prove  the  facts  and  circumstances  under  which  his  signature  was 
put  to  the  bill  of  exchange.  This  action  is  between  the  original 
parties  to  the  instrument.  The  consideration  was,  therefore,  open 
to  inquiry,  and  the  facts  and  circumstances,  even  if  they  make  out 
an  oral  agreement,  were  admissible  for  the  purpose  of  establishing 
a  total  want  of  consideration.  It  was  not  sought  thereby  to  vary 
the  terms  of  the  agreement,  except  in  respect  to  its  statement  of  a 
consideration  for  the  making  of  the  paper ;  but  it  was  sought  to  be 
shown  that  no  consideration  whatever  passed  or  existed  as  between 
the  defendant  Orrin  0.  Hoffman  and  the  plaintiff,  amounting  to  a 
sufficient  consideration  to  uphold  the  bill. 

In  B&rUon  v.  Ma/rtin  (62  N.  T.,  570)  it  was  said :  "  Instruments 
not  under  seal  may  be  delivered  to  the  one  to  whom  upon  their  face 
they  are  made  payable,  or  who  by  their  terms  is  entitled  to  some 
interest  or  benefit  under  them,  upon  conditions  the  observance  of 
which  is  essential  to  their  validity,  and  the  annexing  of  such  condi- 
tions to  the  delivery  is  not  an  oral  contradiction  of  the  written  obliga- 
tion, though  negotiable,  as  between  parties  to  it  and  others  having 
notice.  It  needs  a  delivery  to  make  the  obligation  operative  at 
all,  and  the  effect  of  the  delivery  and  the  extent  of  the  operation  of 
the  instrument  may  be  limited  by  the  conditions  with  which  delivery 
is  made.  And  so,  also,  as  between  the  original  parties  and  others 
having  notice,  a  want  of  consideration  may  be  shown." 

There  is  no  difficulty  in  the  proper  application  of  this  rule,  and 
its  restriction  to  the  subject  under  investigation,  to  wit,  a  total  want 
of  consideration  and  what  transpired,  at  the  time  of  making  the 
paper,  though  it  may  not  have  been  competent  for  the  purpose  of 
limiting  the  effect,  or  changing  the  character  of  the  instrument  itself, 
was,  we  think,  certainly  competent,  as  between  the  parties  to  the 
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original  paper,  for  the  pxtrpoBe  of  showing  the  absence  of  considera- 
tion, and  the  knowledge  of  the  plaintiff  that  the  paper  was  made 
wholly  without  consideration.  We  think  the  court  was  in  error  in 
excluding  the  several  questions,  and  that  such  error  was  not  cured 
by  the  fact  that  the  evidence  sought  to  be  called  out  by  the  questions 
was  obviously  the  same  as  that  stated  in  the  offers  of  the  defendant's 
counsel,  which  embraced  in  part  the  unwritten  agreement  that  the 
bill,  if  not  accepted  by  the  drawee,  should  not  be  enforced  against 
the  defendant. 

It  is  not  necessary  to  pass  upon  the  question  arising  upon  the 
refusal  of  the  court  to  charge  as  requested. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  event. 

Brady  and  Daihels,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event 


JOHN  BAENESCIOTTA,  otherwise  called  JOHN  QAEI- 
BALDI,  AND  ANNIE  SMITH,  Plaintiffs  in  Error,  v.  THE 
PEOPLE  OF  THE  STATE  OF  NEW  TOKK,  Defendants 
IN  Error. 

InSiciment — misTUfmer  —  Pka  in  abatement — Demurrer — NvMOffiee — DiiOTderly 

hovM, 

Upon  the  arraignment  of  the  plaintiff  in  error  upon  an  indictment  in  which  he 
was  named  "John  Barnesciotta,  otherwise  called  Gkkrihaldi/'  his  counsel  filed 
the  following  plea:  "  Now  comes  the  defendant  Bamesciotta  and  pleads  to  the 
indictment  that  he  is  not  now,  and  never  was,  known  by  the  name  of  G^ari- 
baldi,  which  he  verifies/'  to  which  plea  the  people  demurred.    EM, 

(1)  That  a  demurrer  was  the  proper  mode  of  disposing  of  the  plea; 

(2)  That  the  plea  was  properly  overruled,  as  the  true  name  preceded  the  aUas 
dietus. 

Upon  the  trial  of  an  indictment  for  keeping  a  disorderly  house,  it  is  not  neces- 
sary to  show  that  it  was  so  kept  as  to  disturb  the  peace  of  the  general  public 
or  of  the  particular  neighborhood;  it  is  sufScient  if  it  be  shown  that  it  is  a  house 
of  prostitution,  open  promiscuously,  and  to  which  large  numbers  of  people 
resort  for  the  purpose  of  prostitution. 

Jaeobowak^  v.  The  Bsopie  (6  Hun,  524)  followed. 
Hun— Vol.  X.        18 
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Wbit  of  error  to  the  Court  of  General  Sessions  of  the  city  and 
county  of  New  York,  to  review  the  conviction  and  sentence  of  the 
plaintiffs  in  error  for  keeping  a  disorderly  house. 

Wm.  F.  Kirvtzmg^  for  the  plaintiffs  in  error.  A  house  in  law  to 
be  "  disorderly  "  must  be  what  is  termed  a  common  nuisance.  It 
must  affect  those  other  than  the  inmates,  and  it  must  be  laid  m  the 
indictment  as  a  common  nuisance.  {Svmier  v.  GorrmwnwealOi^  2 
Serg.  &  Rawle  [Pa.],  298 ;  State  v.  Mattheios,  2  Dev.  ife  Bat.,  424 ; 
Urdted  States  v.  Jou/rdine,  4  Cranch,  0.  C,  338 ;  StewaH  v.  The 
Com/monwealth,  1  Serg.  &  Rawle  [Pa.],  342  ;  1  Bishop,  Grim.  Law, 
chap.  68,  §  1106 ;  2  Wharton  Am.  Or.  Law  [7th  ed.],  §  2378 ;  State 
V.  Badlyy  1  Foster,  343 ;  Cl&mtme  v.  /Sfewfe,  14  Mo.,  112 ;  State  v. 
Stevens,  40  id.,  559 ;  Hachney  v.  State,  8  Ind.,  494.)  An  indict- 
ment will  not  lie  for  that  which  is  a  nuisance  only  to  a  few  inhabi- 
tants of  a  particular  place.  {Rex  v.  Lloyd,  4  Espinasse's  Rep.,  200.) 
And  the  act  must  be,  in  some  sense,  public  to  be  a  nuisance  of  the 
indictable-  kind.  {State  v.  Wright,  6  Jones  [N.  0.  R.],  25 ;  StaU  v. 
Hathcoch,  7  L^deU  [K  C],  52 ;  State  v.  Eoam^,  5  id.,  603 ;  State 
V.  BaLdwm,  1  Dev.  &  Bat.,  195 ;  lAmsing  v.  Smith,  8  Cowen,  146 ; 
People  V.  Sergeamt,  8  id.,  139 ;  Tv/mer  v.  The  Trustees,  etc.,  5  Hill, 
121 ;  Brooks  v.  The  State,  2  Terger,  482 ;  CornmoTyweaUh  v.  TTeJJ, 
6  Randolph,  312.) 

Befn^.  K.  Phelps,  district  attorney,  for  the  defendants. 

Davis,  P.  J. : 

The  plaintiffs  in  error  were  indicted  for  keeping  a  disorderly 
house.  The  plaintiff  in  error  John  Bamesciotta  was  named  in  the 
indictment  by  that  name,  followed  by  the  words,  "  otherwise  called 
Garibaldi."  On  being  arraigned,  his  counsel  read  and  filed  the 
following  plea : 

"Now  comes  the  defendant  John  Bamesciotta,  and  pleads  to 

the  indictment,  that  he  is  not  now,  and  never  was,  known  by  the 

name  of  Garibaldi,  which  he  verifies. 

"JOHN  BARNESCIOTTA. 
"Sworn  this    25th    day   of) 

"September,  1876.  ) 

"Wm.  F.  Howe, 

"  CoTrmiissioner  of  Deeds,  N.  Z"." 
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The  district  attorney  filed  a  denmirer  to  said  plea,  and  the  said 
plaintiff  in  error  joined  in  demurrer.  The  court  overruled  the 
demurrer,  and  gave  judgment  thereon  for  the  people.  The  demur- 
rer was  properly  overruled.  The  true  name  preceded  the  alias 
dictus^  and  in  such  case  a  plea  in  abatement  will  not  be  sustained. 
{Eeid  V.  Lord^  4  Johns.,  118.)  It  was  quite  immaterial  whether 
the  plaintiff  in  error  was  ever  known  by  the  name  of  Garibaldi,  and 
the  indictment  did  not  so  aver.  If  his  true  name  be  John  Bames- 
ciotta,  as  the  plea  in  abatement  must  be  taken  to  admit,  then  the 
alicLS  dicttis  becomes  wholly  immaterial,  and  is  not  capable  of  work- 
ing prejudice  to  the  plaintiff  in  error. 

Besides,  the  plea  was  defective  in  form.  It  does  not  aver  the 
true  name  except  argumentatively,  and  does  not  aver  that  he  is  not 
indicted  by  his  true  name ;  and  it  does  not  meet  the  averment  of 
the  indictment,  which  is  not  that  the  defendant  was  known  by  the 
name  of  "Garibaldi,"  but  that  "John  Bamesciotta"  was  other- 
wise called  "  Garibaldi,"  which  may  be,  and  probably  was,  a  nick- 
name by  which  he  was  sometimes  called  by  his  associates.  There 
is  no  reason  for  interference  with  the  conviction  or  judgment  on 
this  ground.  The  demurrer  was  a  proper  mode  of  disposing  of  the 
plea  on  the  record.    (Sex  v.  Clark  alias  Jones^  I'D.  &  K.,  43.) 

The  indictment  was  for  keeping  a  disorderly  house.  Its  aver- 
ments in  that  respect  were  weU  enough.  It  is  insisted,  in  substance, 
that  the  evidence  was  not  suflScient  to  uphold  the  indictment, 
because  it  did  not  show  that  the  house  was  a  nuisance  in  disturbing 
the  peace  of  the  general  public,  or  of  the  particular  neighborhood. 
But  a  bawdy  house  may  also  be  a  disorderly  house,  and  it  is  so 
whenever  it  is  shown  to  be  a  house  of  prostitution,  open  promiscu- 
ously to  the  public,  and  to  which  large  numbers  of  persons  resort 
for  purposes  of  prostitution.  In  Jacobowshy  v.  The  People  (6 
Hun,  624),  Daniels,  J.,  said :  "  For  that  purpose  it  would  have 
been  sufficient  to  have  shown  that  the  prisoner  kept  a  houise  of 
prostitution.  Its  direct  tendency  was  to  corrupt  and  deprave  pub- 
lic morals,  and  disturb  the  peace,  and  for  that  reason  it  was  a 
common  nuisance.  That  has  uniformly  been  held  to  be  the  law.^' 
(1  Whart  Crim.  Law,  §  2392;  1  Bui.  Grim.  Law,  §§  665,  1046; 
17  Rich,  80,  and  other  cases  cited.) 

In  thiB  case  the  evidence  not  only  showed  that  the  house  was 
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kept  as  one  of  promiflcuons  prostitution,  but  for  the  most  vile  and 
indecent  exhibitions  for  money,  repeated  many  times  daily,  to 
which  large  numbers  of  "  strangers "  resorted.  These  exhibitions 
were  of  a  kind  too  revolting  for  description,  and  nothing  can  be 
conceived  more  debasing  or  more  strongly  calculated  to  deprave 
and  corrupt  the  public  morals. 

The  learned  recorder  was  right  in  charging  in  accordance  with 
the  ruling  in  Jacdbowshy  v.  The  People}  and  as  that  case  was 
aflSrmed  by  the  Court  of  Appeals,  it  must  be  regarded  as  the  settled 
law  of  this  State. 

There  is  no  rule  of  evidence  which  limits  the  proof  to  the  exact 
day  named  in  the  indictment.  It  was  entirely  proper  to  show  that 
the  indecencies  and  prostitution  were  continuous  and  so  far  affected 
the  large  numbers  of  vile  people  who  resorted  there  from  day  to 
day  as  to  become  a  nuisance  injurious  to  the  whole  public  morals. 
The  conviction  and  judgment  must  be  affirmed. 

Ordered  accordingly. 

Bkaby  and  Danebls,  J  J.,  concurred. 
Judgment  and  conviction  affirmed. 


J.  DAVIS  DUFFIELD  and  othees,  as  Assignees,  etc.,  of 
CHAELES  T.  YERKES  &  CO.,  Appellants,  u  HARRY  L. 
HORTON  AND  DAVIS  JOHNSON,  Respondents. 

Bcmhrv/plcy  proeedcUrigs — effect  of,  an  attachment — UdbtUiy  of  one  paying  oter  money 

to  sker^  under. 

An  assignment  to  an  assignee,  duly  appointed,  in  proceedings  under  the  bankrupt 
act,  dissolves  the  lien  of  an  attachment  issued  out  of  a  State  court,  where  the 
property  of  the  bankrupt  has  been  levied  upon  within  four  months  of  the 
commencement  of  such  proceedings. 

Where,  in  such  a  case,  the  person  owing  to  the  bankrupt  the  money  levied  upon 
under  the  attachment  delivers  the  same  to  the  sheriff  upon  an  execution  issued 
upon  a  judgment  recovered  in  said  action,  not  knowing  that  an  aMignee  in 
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bankruptcy  had  been  appointed  after  the  attachment  and  before  the  judgment, 
he  is  liable  to  such  assignee  for  the  value  of  the  property  so  delivered. 
ifiKffr  V.  BuOeB  (58  N.  Y.,  253)  foUowed. 

Appkat,  from  a  judgment  in  favor  of  the  defendants,  entered 
upon  the  trial  of  this  action  by  the  court,  without  a  jury. 

Sidney  S,  Harris^  for  the  appellants.  The  filing  of  the  petition 
in  bankruptcy,  followed  by  the  adjudication  of  Yerkes  as  a  bank- 
rupt, dissolved  the  attachment  issued  in  the  suit  of  Bovmer  v. 
Terkea.  (Bankrupt  Act,  1867,  §  14 ;  MiHer  v.  Bowles^  58  JST.  Y., 
263 ;  In  re  Preston^  6  Bankruptcy  Reg.,  545.)  Bouvier  had  no  lien 
at  the  time  he  recovered  judgment,  and  acquired  none  by  the  recovery 
of  the  judgment  or  the  issuing  of  the  execution.  {In  re  Hinda^ 
3  Bank.  Eeg.,  92 ;  Edmeston  v.  Lyde^  1  Paige,  637 ;  Commg  v. 
White,  2  id.,  567 ;  Ca/rroU  v.  Cone,  40  Barb.,  220,  affimd.  by  Ct.  of 
Apps.,  41  N".  Y.,  216.)  Only  liens  are  preserved.  (Bump  on  Bank., 
686  [8th  ed.].)  When  a  judgment  is  not  a  lien  by  State  law,  it  is  not 
so  treated  by  bankrupt  act.  {In  re  Molnimh,  2  B.  E.,  506  ;  In  re 
Covart,  3  id.,  508.)  And  this  lien  must  attach  before  proceeding 
in  bankruptcy.  (1  B.  E.,  199-599  ;  2  id.,  388  ;  1  id.,  165  ;  1  id., 
190.)  The  defendants  had  constructive  notice  of  the  bankrupt 
proceeding.  {People  v.  Dole,  38  Me.,  558 ;  Oakey  v.  Corry,  10 
La.  An.,  502;  In  re  Lake,  6  Bank.  Eeg.,  542;  In  re  Origg, 
3  id.,  131 ;  Ex  pa/tis  Vogd,  2  id.,  138 ;  In  re  Wynne,  4  id.,  5.) 
The  plaintifiEs  can  recover  of  defendants  the  amount  due  by 
them  to  Yerkes,  disregarding  the  proceedings  in  Bouvier  suit. 
{St&oena  v.  Mechcmic^  Scm/ngs  BcmR,  101  Mass.,  109 ;  Mays  v. 
M(m.  Nat.  Ba/nk,  64  Penn.  St.,  74 ;  8.  C,  4  B.  E.,  147 ;  Bankrupt 
Act  of  1867,  §§  14, 15  and  16 ;  MiOer  v.  CPBrim,  9  Bankrupt  Eeg., 
26 ;  In  re  OrmneU,  9  id.,  29-36 ;  In  re  EaU,  2  id.,  68.)  The  plaintiffs, 
as  assignees,  succeed  to  the  rights  of  creditors,  as  well  as  the  rights 
of  the  bankrupt,  and  may  contest  the  validity  of  a  payment,  although 
the  bankrupt  coxild  not.  {In  re  Metzger,  2  Bank.  Eeg.,  114 ;  Foster  v. 
HoAMey,  2  id.,  131 ;  Bradsh/jm  v.  Klami,  1  id.,  146.)  Congress 
has  the  power  to  divest  the  lien  by  attachment.  (Bump  on  Bank. 
[8th  ed.],  495,  and  cases  cited ;  In  re  Bramd,  3  B.  E.,  85;  In  re  WU- 
Uams,  2  id.,  29 ;  In  re  EJUs,  1  id.,  154 ;  In  re  Hornet,  id.,  98.) 

S,  A.  Wight,  for  the  respondents. 
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Davib,  p.  J. : 

On  the  trial  the  court  below  found  the  following  facts  and  con- 
dueion  of  law : 

"  1.  I  find  that  on  the  18th  day  of  October,  18Y1,  one  John  V. 
Bouvier  commenced  an  action  against  Charles  T.  Yerkee,  and  on 
that  day  attachment  was  issued  in  said  action,  which  was  served  on 
the  defendants,  who  were  then  owing  Yerkes  the  sum  of  $566.96. 

"  2.  I  find  that  on  the  10th  day  of  November,  1871,  a  petition  in 
bankruptcy  was  filed  by  a  creditor  of  Yerkes  in  the  United  States 
Court  for  the  eastern  district  of  Pennsylvania  against  Yerkes,  and 
such  proceedings  were  had  that,  on  the  13th  day  of  December,  1871, 
Yerkes  was  duly  adjudicated  a  bankrupt. 

"  3.  That  on  the  30th  day  of  December,  1871,  Bouvier  recovered 
a  judgment  in  his  action  against  Yerkes. 

^^4.  That  on  the  5th  day  of  January,  1872,  a  warrant  in  bank- 
ruptcy was  issued  out  of  said  court  to  the  marshal  of  that  court,  to 
which  the  marshal  made  his  return,  which  appears  in  evidence. 

"5.  That  on  the  23d  of  January,  1872,  the  plaintiffs  were 
appointed  assignees  in  bankruptcy  of  all  the  estate  and  effects  of 
Yerkes  by  the  same  court,  and  on  the  24th  of  January,  1872,  the 
register  in  bankruptcy  executed  to  the  plaintiffs  an  assignment  by 
them  of  all  the  property,  effects,  etc.,  of  said  Yerkes,  which  he  had 
on  the  10th  day  of  November,  1871. 

"  6.  That  the  marshal  published  the  warrant  and  notices  relating 
to  same,  as  appears  by  his  return. 

"  7.  That  the  plaintiffs  published,  as  required  by  law,  the  usual 
notices  of  their  appointment  in  four  newspapers,  three  of  which 
were  published  in  Philadelphia  and  one  in  New  York  city,  once  a 
week  for  five  weeks. 

"  8.  That  all  the  proceedings  in  bankruptcy  were  regular,  and  the 
usual  notices  in  such  proceedings  were  served  and  published  aa 
required  by  that  act. 

"  9.  That  on  the  3d  of  January,  1872,  the  defendanta  paid  to  the 
sheriff  of  the  city  of  New  York  the  sum  owing  by  them  to  Yerkes, 
to  wit,  $566.96,  who  then  held  an  execution  on  said  judgment  in 
favor  of  Bouvier,  issued  to  him  on  the  said  30th  day  of  December, 
1871. 

^^  10.  That  the  defendants  had  no  knowledge  of  the  bankruptcy 
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proceedings  against  Yerkes,  until  after  the  payment  to  the  sheriff  of 
the  balance  in  their  hands. 

^^  As  conclusion  of  law,  I  find  that  the  defendants  are  entitled  to 
judgment,  with  costs." 

The  only  question  in  this  case  is  as  to  the  correctness  of  the  con- 
clusion of  law  that  follows  upon  the  findings.  We  think  the  case 
is  controlled  by  Miller  v.  Bowles  (58  N.  T.  253),  where  it  was  held 
that  an  assignment  to  an  assignee  duly  appointed  in  proceedings 
under  the  bankrupt  act,  dissolves  the  lien  of  an  attachment  sued  out 
of  a  State  court,  levied  upon  the  property  of  the  bankrupt  within 
four  months  of  the  commencement  of  such  proceedings. 

In  accordance  with  that  case  judgment  should  have  been  ordered 
upon  the  facts  found  by  the  court  in  this  case  in  favor  of  the  plain- 
tiff. There  is  no  controversy  as  to  the  facts  in  the  case,  and  no 
necessity  for  a  new  trial. 

The  judgment  must,  therefore,  be  reversed,  and  judgment  directed 
for  the  plaintifE  for  the  sum  of  $566.96,  with  costs  of  the  court 
below  and  of  this  appeal,  to  be  adjusted. 

BitADT  and  Daniels,  JJ.,  concurred. 

Judgment  reversed ;  judgment  directed  for  plaintifE  for  $566.96, 
with  costs  of  the  court  below  and  of  this  appeal,  to  be  adjusted. 


THE  LOANERS'  BAITK  OF  THE  CITY  OF  NEW  YORK, 
Appellant,  v.  SAMUEL  JACOBY  and  JONATHAN  W. 
POTTLE,  Respondents. 

OorporcUion — legal  escutenee  qf —  when  party  estoppedfrom  dmying. 

In  an  action  brought  by  the  plaintiff  against  one  Tigney  to  recover  the  possession 
of  certain  personal  property,  the  defendants,  to  prevent  the  delivery  thereof  to 
it,  gave  a  bond  reciting  the  plaintiff's  claim  and  binding  themselves  for  the 
delivery  of  the  property  to  the  plaintiff,  if  the  delivery  thereof  should  be 
adjudged  in  said  action.  In  this  action  brought  upon  the  said  bond,  after  the 
recovery  of  a  judgment  by  the  plaintiff  in  the  former  action  and  the  return 
unsatisfied  of  an  execution  issued  thereon,  the  defendants  sought  to  amend 
their  answer  by  putting  in  issue  the  corporate  existence  of  the  plaintiff.    EM, 
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(1)  Tliat,  in  the  proper  exercise  of  its  discretion,  the  court  should  deny  the 
application; 

(2)  That  by  giving  the  bond  and  preventing  the  delivery  of  the  property  to  the 
plaintiff  in  the  former  action,  the  defendants  vrere  estopped  from  denying 
its  legal  existence. 

Appeal  from  an  order  made  at  the  Special  Term,  allowing  the 
defendants  to  amend  their  answer  by  putting  in  issue  the  incorpora- 
tion of  the  plaintiff. 

Robert  SeweU,  for  the  appellant. 

Cha/rUa  Tracy ^  for  the  respondents. 

Davis,  P.  J. : 

The  plaintiffs  commenced  an  action  against  William  EL.  Tigney 
and  others  to  recover  possession  of  certain  personal  property,  which 
was  taken  by  the  sheriff  of  the  city  and  county  of  New  York,  upon 
an  affidavit  and  papers  delivered  to  him  for  that  purpose.  Before 
the  delivery  of  the  property  to  the  plaintiffs,  the  defendant  in  this 
action  executed  an  undertaking  entitled  in  that  action,  which 
recited  the  facts,  in  respect  to  the  claim  of  plaintiffs,  and  the  taking 
of  the  property  by  the  sheriff,  and  that  the  defendant  Tigney  was 
desirous  of  having  the  property  returned  to  the  defendants  m  that 
action,  and  undertook  and  bound  themselves  for  the  dehvery  of  the 
said  property  to  the  plaintiffs  (if  such  delivery  should  be  adjudged), 
and  for  the  payment  of  such  sum  as  might,  for  any  cause,  be 
recovered  against  the  defendants  in  that  action.  The  plaintiffs 
prosecuted  that  action  to  final  judgment,  and  an  execution  upon  the 
judgment  against  the  defendants  therein  having  been  returned 
unsatisfied,  they  brought  suit  against  the  present  defendants  upon 
their  undertaking.  The  defendants  put  in  their  answer  in  this 
action  without  putting  in  issue  the  corporate  existence  of  the 
plaintiffs,  and  they  moved  to  amend  their  answer  at  Special  Term 
by  inserting  the  plea  of  rmi  tid  corporaMon,  The  court  below 
granted  the  motion,  and  from  the  order  granting  the  same  the 
present  appeal  is  taken. 

The  point  made  upon  the  appeal  is  that  the  defendants  in  this 
action,  brought  upon  the  xmdertaking  set  forth,  are  not  at  liberty  to 
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dispute  the  corporate  existence  of  the  plaintifi.  Ordinarily,  the 
conrt  would  not  interfere  with  the  exercise  of  the  discretion  of  the 
court  below  in  allowing  an  amendment  to  the  pleadings.  But 
where  it  is  clearly  apparent  that  such  amendment  brings  in  an 
immaterial  and  improper  issue  in  the  action,  the  appellate  court 
should  interfere. 

In  this  case,  it  seems  manifest  that  the  defendants  ought  not  to  be 
allowed  to  assert  that  the  plaintiffs  were  not  a  corporation.  By 
executing  the  undertaking  in  question,  they  prevented  the  plaintiffs 
from  getting  possession  of  the  property,  in  the  action  brought  to 
recover  the  same,  upon  proceedings  in  the  nature  of  replevin,  and 
caused  its  delivery  by  the  sheriff  to  the  defendants  in  that  action. 
The  plaintiffs  recovered  judgment  against  such  defendants ;  but  their 
judgment  appears  to  be  unavailing,  because  of  the  act  of  the 
present  defendants  in  depriving  them  of  the  property,  by  executing 
the  undertaking  upon  which  this  suit  is  brought.  Under  such 
circumstances,  it  would  seem  to  be  grossly  unjust  to  permit  the 
defendants  to  deny  the  legality  of  the  incorporation  of  the  plaintiffs, 
especially  after  such  incorporation  had  been  proved  and  adjudicated 
in  the  action  in  which  the  undertaking  was  made.  {Ixxmeri  Bwnk 
V.  Tigney^  MS.  opinion  of  Brady,  J.) 

The  defendants  have  seen  fit  to  answer  in. such  form  as  to  admit 
the  corporate  existence  of  the  plaintiffs,  and  they  should  be  held  to 
the  effect  of  such  answer.  But  it  seems  to  us  manifest  also,  upon 
authority,  that  the  defendants  are  estopped  in  law  from  denying 
such  corporate  existence.  The  numerous  authorities  cited  by  the 
appellant's  counsel,  establish  a  principle  which  seems  to  us  applicable 
to  the  present  case.  {Comiectiout  JSh.  v.  Srrdth^  17  How.,  487 ;  Senr 
riquezY.  Dutch  W.  L  Co.^  2  Ld.  Eaym.,  1535 ;  Ihmn  v.  Vcm  Somr 
ton,  5  Hals.,  270 ;  Con.  Society  v.  Perry,  6  N.  H.,  164 ;  AU  Samt^  Ch. 
V.  Lovett,  1  Hall,  213 ;  JoJm  v.  Fwrmeri  Bh.,  2  Blackf .,  367 ;  Ryam, 
V.  Y(d<mdmg7iamy  7  Ind.,  416 ;  Dutchess  v.  Dams,  14  Johns.,  245  ; 
HcKTtrcmt  v.  Bh.  of  K,  2  Mo.,  169 ;  Hughes  v.  Bh.  of  Somersett,  6 
Litt.,  47 ;  Worcester  Med.  Inst.  v.  Hardimy,  11  Oush.,  285 ;  WeUomd 
CwndL  V.  Hatkomay,  8  Wend.,  480 ;  U.  S.  Bk.  v.  Steams,  16  id., 
316 ;  People  v.  Rwcenswood  Co.,  20  Barb.,  518.)  The  court  on  the 
trial  would  doubtless  exclude  the  evidence  under  the  proposed 
amendments,  as  inmiaterial,  on  the  ground  of  estoppel. 
HiTN  — Vol.  X.        19 
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The  case  should  not,  therefore,  be  embarrassed  by  any  change  in 
the  pleading. 

The  order  should  therefore  be  reversed,  with  ten  dollars  costs,  and 
disbursements  to  abide  the  event. 

Brady  and  Daniels,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs,  and  disbursements  to  abide 
event. 


THE  PEOPLE  EX  rel.  GEORGE  PERAULT,  Appellant,  v. 
•     HENRY  B.  TURNER,  Captain,  etc.,  Respondent. 

MiUUa--dMch4Ji/rg6  from — whm  granted — Actual,  and  ntft  oanstrueUve  service  qf 

sewn  y eon's  f  required. 

Tlie  relator,  who  had  been  duly  enlisted  in  the  State  militia,  was  expelled  from 
his  company  on  the  8th  of  April,  1873,  at  which  time  he  had  about  a  year  to 
serve  to  complete  the  seven  years  of  service,  required  by  the  MiUtary  Code  to 
entitle  him  to  a  discharge.  Some  three  years  after  he  was,  by  a  writ  of  manda- 
mus,  applied  for  by  him,  restored  to  his  company  and  reinstated  in  all  his 
rights  and  privUeges  as  a  member  thereof,  as  of  the  said  8th  of  April,  1878. 
Subsequently  he  applied  for  a  mandamits  to  compel  the  captain  of  his  com- 
pany to  grant  a  discharge  on  the  ground  that  he  was  entitled  thereto,  upon 
the  expiration  of  one  year  from  the  said  8th  day  of  April,  1878.  Held,  that 
the  application  was  properly  denied;  that  the  statute  requires  actual,  and  not 
constructive,  service,  and  that  the  relator  was  not,  under  the  circumstances, 
entitled  to  count  the  time  during  which  he  was  expelled  from  the  company. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  an 
application  of  the  relator  for  a  iTumdamus  compelling  the  defend- 
ant, as  captain  of  a  company  in  the  national  guard  of  the  State,  to 
grant  to  the  relator  a  discharge  therefrom  on  the  ground  that  he 
had  served  the  time  required  by  law. 

JT.  H.  Morcmge^  for  the  appellant.  • 

J.  L.  Price^  for  the  respondent. 

Davis,  P.  J. ; 

Under  the  law  in  force  at  the  time  of  the  relator's  enrollment,  he 
was  required  to  perform  service  for  seven  years  before  he  would  be 
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entitled  to  his  discharge.  (Laws  of  1862,  chap.  477.)  Section  253 
of  the  Military  Code  (Laws  of  1870,  chap.  80)  continued  this  require- 
ment, as  also  did  the  several  subsequent  amendments  thereto. 
(Laws  of  1875,  chap.  223,  §  59 ;  Laws  of  1876,  chap.  29,  §  3.)  It  is 
not  disputed  that,  in  point  of  fact,  the  relator  has  not  perf ortned 
seven  years  of  service.  He  was  expelled  from  his  company  on  the 
8th  of  April,  1873,  at  a  meeting  of  the  company,  at  which,  it 
appears,  the  commandant  did  not  preside. 

The  by-laws  of  said  company  required  that  the  commandant, 
when  present,  should  preside  at  all  meetings.  After  the  lapse  of 
some  three  years  the  relator  made  application  to  be  restored  by 
mcmda^TmSy  and  his  application  was  granted,  as  it  appears  by  the 
writ  set  forth  in  the  papers,  on  the  ground  that  the  commandant 
was  present  but  did  not  preside  at  the  meeting,  and  it  was  ordered 
by  the  court  that  the  appellant  be  reinstated  to  all  his  rights  and 
privileges  as  a  member  of  the  company,  as  of  the  8th  of  April, 
1873.  At  the  time  of  his  expulsion  he  had  one  year  yet  to  serve 
before  he  could  be  discharged  for  expiration  of  service,  and  he 
now  claims  that  he  is  legally  entitled  to  his  discharge,  because  more 
than  the  year  which  he  would  have  been  required  to  serve,  if  not 
expelled,  has  expired. 

What  the  statute  requires  is  actual,  and  not  constructive,  service. 
It  is  impossible  to  say  that  the  relator  has  rendered  actual  service, 
and  the  great  lapse  of  time  has  occurred  by  reason  of  his  neglect  to 
institute  proceedings  for  his  reinstatement  forthwith  after  his  ille- 
gal expulsion. 

It  does  not  appear  by  the  relator's  affidavit  that  he,  at  any  time 
during  the  period  of  his  expulsion,  tendered  his  services  or  took 
any  steps  which  can  be  considered  as  equivalent  to  actual  service ; 
and  it  seems  to  us  very  clear  that  he  had  no  legal  right  to  delay  till 
after  the  period  of  seven  years  from  his  enrollment,  before  the  com- 
mencement of  the  proceedings  for  restoration,  and  then  insist,  as 
matter  of  strict  legal  right,  that  his  deprivation  of  membership  in 
the  company  was  equivalent  to  actual  service  therein. 

The  court  below  was  right  in  denying  his  application  on  the 
merits.  It  could  have  been  properly  denied  upon  technical  grounds, 
but  it  is  not  necessary  to  consider  such  grounds. 
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The  order  of  the  court  below  should  be  affirmed,  with  ten  dollars 
costs,  besides  disbursements. 

Bbady  and  Daiobls,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs,  and  disbursements. 


SAMUEL  ROSENBACK  v.  THE  MANTUFAOTURERS  AND 
BUILDERS'  BANK. . 

Deposits  made  by  acmng%  haiike — prtferenc6  in  paymefU  of,  gwen  ^  §  48,  chap.  871 
€f  1875  —  Becmer  qfhamk — when  estopped  from  questioning  acts  of  officers  of. 

Section  48  of  chapter  871  of  1875,  providing  that  aU  the  assets  of  any  insolvent 
bank  shall,  after  the  payment  of  its  circulating  notes,  be  applied  to  the  pay- 
ment of  any  moneys  deposited  with  it  by  any  savings  corporation,  applies 
only  to  deposits,  properly  so  called,  and  not  to  any  other  form  of  indebtedness. 

The  receiver  of  an  insolvent  savings  bank  applied,  under  said  section,  for  an 
order  directing  the  receiver  of  the  M.  and  B.  Bank  to  pay  over  a  sum  of 
money,  the  amount  of  a  caU  loan  alleged  to  have  been  made  by  the  unauthorized 
acts  of  the  officers  of  the  savings  bank  in  converting  a  deposit  for  that  amount 
into  a  loan  to  the  M.  and  B.  Bank.  Bdd,  that  as  the  savings  bank  had  received 
collateral  security  for  the  loan,  and  payments  on  account  of  the  principal  and 
interest  thereof  from  the  M.  and  B.  Bank,  the  receiver  could  not  novr  repudiate 
the  whole  transaction  and  treat  the  loan  as  a  deposit  within  the  meaning  of 
said  section. 

Appbal  from  an  order  made  at  the  Special  Term  denying  an  appli- 
cation made  by  the  receiver  of  the  German  Up-town  Savings  Bank, 
under  section  48  of  chapter  371  of  1876,  to  compel  the  receiver  of 
the  Manufacturers  and  Builders'  Bank  to  pay  over  to  him  the  gum 
of  $28,887.42,  alleged  to  be  the  balance  of  a  deposit  made  by  the 
savings  bank. 

Mtm  (&  Pa/rsonSy  for  the  appellant. 

Flcmagcm  (6  Bright^  for  the  respondent. 

Davis,  P.  J. : 

Herman  Uhl,  as  receiver  of  the  German  Up-town  Savings  Bank, 
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applied  by  petition  to  the  court  below  for  an  order  directing  William 
A.  Butler,  receiver  of  the  Manufacturers  and  Builders'  Bank,  to  pay 
to  him  $28,887.42,  the  balance  of  an  alleged  deposit  made  by  the 
savings  bank  in  the  Manufacturers  and  Builders'  Bank.  This  appli- 
cation was  made  under  section  48  of  chapter  371  of  the  Laws  of  1875 
(Session  Laws  of  1875,  pp.  404,  415). 

That  section  provides  that  "  all  the  assets  of  any  bank  or  banking 
association,  now  or  hereafter  organized,  that  shaQ  become  insolvent, 
shall,  after  providing  for  the  payment  of  its  circulating  notes,  if  it 
shall  have  any,  be  applied  by  the  directors,  assignee  or  receiver 
thereof,  in  the  first  place  to  the  payment  in  full  of  any  sum  or 
sums  of  money  deposited  therewith  by  any  savings  corporation." 

It  is  obvious  that  the  provision  of  this  section  is  applicable  only 
to  depofflts  properly  so  called,  and  not  to  any  other  form  of  indebt- 
edness between  the  corporations  named. 

The  receiver  of  the  Manufacturers  and  Builders'  Bank,  in  answer 
to  the  petition,  alleged  in  substance  that  all  deposits  made  in  such 
bank  by  the  German  Up-town  Savings  Bank  had  been  paid  in  full 
by  him  out  of  the*  assets  that  came  into  his  hands,  and  that  the 
amount  mentioned  in  the  petition  was  not  a  deposit,  but  was  the 
balance  of  a  call  loan  of  $40,000  made  by  the  savings  bank  to 
the  Manufacturers  and  Builders'  Bank,  for  which  collaterals  were 
deposited  with  the  savings  bank. 

Two  questions  are  presented  in  the  case.  The  first  is  one  of  iact, 
to  wit :  whether  the  sum  demanded  by  the  petitioner  was  a  deposit 
made  in  the  usual  way  by  the  savings  bank,  or  a  call  loan  secured 
by  collaterals,  as  alleged  by  the  receiver  of  the  Manufacturers  and 
Builders'  Bank. 

The  second  is  a  question  of  law,  arising  upon  the  alleged  unau- 
thorized acts  of  the  officers  of  the  savings  bank  in  changing  the 
deposit  to  a  call  loan.  The  court  below  found  that  the  transaction 
was  in  fact  a  call  loan,  as  the  transaction  was  made  between  the 
officers  of  the  two  banks  as  a  call  loan,  and  was  intended  to  be  a 
loan  upon  seven  per  cent  interest,  secured  by  collaterals  deposited 
with  the  savings  bank,  and  payable  on  demand.  The  evidence 
certainly  justified  this  finding.  The  books  of  both  banks  treated 
the  transaction  as  a  call  loan. 

A  payment  of  $5,000  upon  it  was  made  by  a  check  of  the  Manu- 
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f acturere  and  Builders'  Bank  (an  mmBual  mode,  certainly,  of  paying 
deposits),  which  described  the  indebtedness  for  which  it  was  given 
as  a  call  loan.  All  their  acts  in  relation,  to  the  transaction  before 
the  insolvency  of  the  respective  banks  treat  it  as  a  call  loan. 

Bnt  it  is  claimed  that  this  was  effected  by  changing  the  amonnt 
from  a  deposit  in  the  bank  to  a  loan,  by  the  unanthorized  act  of 
certain  officers  of  the  savings  bank. 

The  precise  mode  in  which  this  was  done  does  not  appear  very 
clearly  in  the  papers;  bnt  it  does  appear  that  the  $40,000  was 
deposited  by  the  officers  of  the  savings  bank  in  the  Chatham  Bank, 
to  the  credit  of  the  Manufacturers  and  Builders'  Bank,  and  that  this 
sum  was  placed  by  the  officers  of  the  latter  bank  in  its  loan  account 
to  the  credit  of  the  savings  bank. 

If  it  be  true  that  this  was  a  mere  change  of  a  deposit  of  the  savings 
bank  in  the  Manufacturers  and  Builders'  Bank,  to  a  call  loan,  it, 
nevertheless,  whether  authorized  or  not,  in  point  of  fact  reduced  the 
deposit  of  the  savings  bank,  and  changed  the  amount  withdrawn 
therefrom,  into  a  call  loan.  The  question  of  the  legal  right  or 
authority  of  the  officers  of  the  savings  bank  to  make  this  transaction, 
does  not  seem  to  be  an  important  one,  because  by  their  acts  they 
have  changed  the  deposits  into  a  loan,  as  completely  and  effectually 
as  though  clothed  with  full  authority. 

The  savings  bank  received  the  advantages  of  the  collateral  securi- 
ties ;  of  the  increased  interest,  and  of  the  payment  made  upon  the 
call  loan ;  and  it  is  too  late  after  the  insolvency  of  both  banks  has 
occurred,  for  the  petitioner  to  overhaul  and  repudiate  the  trans- 
action for  the  purpose  of  converting  the  loan  back  to  a  deposit,  on 
the  ground  of  want  of  authority  in  the  officers  of  the  savings  bank, 
and  thereby  securing  the  statutory  preference  over  all  the  other 
(auditors  of  the  Manufacturers  and  Builders'  Bank ;  whatever  remedy 
he  may  have  against  such  officers  for  the  abuse  of  their  powers,  or 
against  the  officers  of  both  banks  for  any  fraudulent  arrangements 
to  the  prejudice  of  the  creditors  of  the  savings  bank,  he  cannot,  we 
think,  go  so  far  as  to  insist  that  a  call  loan  illegally  made,  shall  be 
deemed  a  deposit  within  the  meaning  of  the  forty-eighth  section  of 
the  act  above  referred  to. 

We  think  that  the  court  below  arrived  at  a  correct  conclusion  in 
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this  case,  and  that  the  order  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Bradt  and  Daihels,  JJ.,  concurred. 

Order  afSrmed,  with  ten  dollars  costs  and  disbursements. 


lOh      I6I: 
THE  PEOPLE  EX  bel.  STEPHEN  MUEPHY  v.  FREDEEICK     ggADH74! 

G.  GEDNEY,  Justice,  etc.,  Respondent.  38  Mis'ifil 

LeoM  —  demiUed  premiaes  —  dUey-way  —  when  included  in —  Curtilage — meaning 
ef —  toA^n  a  paeses  —  Statement  of  landlord  as  to  demised  premiees  —  toTien  admie- 
riUe  —  Implied  covenant  for  quiet  efnjoymenJt  in  lease — Bkiiiion — summary  pro- 
eeedings —  QuamJtwgh  meruit. 

The  plaintifrB  assignor  demised  to  the  defendant  "  the  house  No.  824  East  Fifty- 
eighth  street,  in  the  city  of  New  York."  At  the  time  of  the  demise  an  alley- 
way, some  five  feet  in  width,  ran  along  the  side  of  the  house  to  a  door  opening 
thereon,  and  to  the  coal  sheds  in  rear  thereof;  said  alley-way  being  separated 
from  the  adjoining  premises  by  a  fence.  At  the  time  of  the  demise,  the  alley- 
way was  pointed  out  by  the  lessor  as  a  portion  of  the  demised  premises.  The 
plaintiff,  having  acquired  the  rights  of  the  lessor  in  said  lease,  erected  a  build- 
ing upon  the  adjoining  lot,  of  which  he  was  the  owner,  which  encroached  upon 
the  aUey-way  some  forty-eight  inches,  thereby  Injuriously  affecting  the 
approach  to  the  door  and  sheds,  and  the  light  and  ventilation  of  the  house. 
Summary  proceedings  having  been  instituted  to  remove  the  tenant  for  non- 
payment of  rent;  held, 

(1)  That  the  plaintiff  had  no  greater  rights  than  had  his  assignor,  and  that  his 
right  to  maintain  the  action  was  not  strengthened  by  the  fact  that  he  claimed 
to  be  the  owner  of  the  portion  of  the  aUey  upon  which  the  bidlding  was  erected ; 

(2)  That  the  alley-way  formed  a  portion  of  the  demised  premises; 

(3)  That,  by  the  erecting  of  the  building  thereon,  the  tenant  was  evicted  from  a 
portion  of  the  said  premises; 

(4)  That  the  plaintiff  could  not  maintain  an  action  to  eject  him  for  non-payment 
of  rent. 

Upon  the  grant  or  demise  of  a  house  the  curtilage  or  garden  thereof  will  pass, 

even  though  the  words  "with  the  appurtenances"  are  not  contained  in  such 

grant  or  demise. 
By  the  curtilage  of  a  house  is  meant  the  courtyard  in  the  front  or  rear,  or  at  the 

side  thereof,  or  any  piece  of  ground  lying  near  and  enclosed  and  used  with  the 

same  and  necessary  for  its  convenient  occupation. 
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In  an  action  to  eject  a  tenant  it  is  competent  to  prove  the  statements  of  the  land- 
lord made  at  the  time  of  pointing  out  the  demised  premises,  for  the  purpose  of 
identifying  the  subject  of  the  lease. 

Although  a  lease  contains  no  covenant  of  quiet  enjoyment,  yet  there  is  an  implied 
covenant  on  the  part  of  the  lessor  to  do  no  act  which  will  evict  the  tenant  from 
any  substantially  valuable  portion  of  the  premises. 

Where  a  tenant  has  been  evicted  by  the  landlord  from  a  portion  of  the  demised 
premises  of  substantial  value,  he  cannot  be  evicted  in  summary  proceedings 
for  non-payment  of  rent  so  long  as  such  eviction  continues. 

Q^are,  as  to  the  right  of  the  lessor  to  bring  an  action  upon  a  qtumtum  mffruU  to 
recover  the  value  of  the  premises  still  occupied  by  the  tenant 

Oertioeabi  to  review  proceedings  had  before  the  respondent,  a 
justice  of  the  District  Courts  in  the  city  of  New  York,  in  smnmary 
proceedings  between  landlord  and  tenant. 

JvUen  F.  DameSy  for  the  relator. 

Albert  MatthewSj  for  the  respondent. 

Davis,  P.  J. : 

On  the  first  day  of  June,  1874,  Mary  Devlin  demised,  by  lease 
under  her  hand  and  seal,  to  Stephen  Mnrphy,  premises  described  in 
said  lease  as  "  the  house  No.  324  East  Fifty-eighth  street,  in  the 
city  of  New  York,"  for  the  term  of  one  year,  at  a  yearly  rent  of 
$800,  payable  monthly  in  advance ;  and  agreed  in  the  lease  that  the 
lessee  might,  at  his  option,  continue  in  said  premises  for  five  years 
from  the  first  of  June,  1875,  at  the  same  rent ;  and  that  she  would 
put  and  keep  said  premises  in  repair  during  the  term.  The  lease 
contained  a  covenant  of  reentry  in  case  of  default  in  payment  of 
rent.  Murphy  exercised  his  right  of  option  to  continue  the  lease 
for  the  additional  five  years ;  and  on  May  Slst,  1876,  Mary  Devlin 
assigned  the  lease,  and  all  rents  to  accrue  thereunder,  to  John 
McEim.  McElim,  as  such  assignee,  instituted  proceedings  before  the 
respondent,  to  remove  Murphy  from  the  possession  of  the  premises, 
for  non-payment  of  two  months'  rent,  which  fell  due  on  the  first  of 
October  and  November,  1876,  alleging  a  demand  of  the  rent  and 
default  in  the  payment  thereof,  and  that  Murphy  and  his  subten- 
ant continued  to  hold  over  and  have  possession  without  permis- 
sion after  such  default. 
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The  TiBiial  smnmoiifl  was  thereupon  ifisued  by  the  respond- 
ent ;  and  on  the  retnm  day  of  the  summons  Murphy  appeared  and 
made  affidavit  denying  that  the  rent  claimed  in  the  affidavit  of 
McKim  was  due,  and  setting  forth  that  McKim  had  wrongfully 
entered  upon  the  demised  premises  and  taken  possession  and  evicted 
the  tenant  from  a  strip  of  groimd  thirty  feet  in  length  and  three 
feet  four  inches  in  width,  extending  across  the  lot ;  and  had  placed 
thereon  a  building ;  that  the  portion  so  taken  was  a  passage-way 
leading  from  the  street  to  a  door  at  the  side  of  the  house,  and  to 
the  coal  and  wood-house  back  of,  and  belonging  to  the  said  house ; 
and  that  by  reason  of  placing  the  building  thereon  the  tenant  was 
deprived  of  such  way  leading  from  the  street,  and  of  the  use  of  the 
door  at  the  side  of  the  house ;  and  that  the  light  and  ventilation  of 
the  said  house  on  the  side  next  adjoining  the  building  were  shut  off ; 
that  McKim  has  since  continued  in  possession  of  the  strip  of  land, 
and  that  no  part  of  the  rent  was  due  from  the  tenant  at  the  time 
of  the  entry  and  erection  of  the  building  by  McKim ;  and  he,  in 
substance,  claimed  that  no  rent  was  due  in  consequence  of  such 
eviction. 

It  was  proved  at  the  trial,  that  at  the  time  Murphy  leased  the 
house  of  Mrs.  Devlin,  there  was  an  alley-way,  or  side  entry,  about 
five  feet  wide,  and  a  side  stoop  leading  to  the  side  entrance  of  the 
house,  and  that  Mrs.  Devlin  pointed  out  to  the  tenant  this  alley  as 
a  part  of  the  property  she  was  leasing;  that  the  alley-way  was 
closed  in  by  a  high  fence  between  it  and  the  adjoining  lots ; 
that  there  was  a  flag  walk  in  the  center  of  such  way,  and  that  such 
passage  extended  back  of  the  rear  of  the  house  about  twenty  feet ; 
that  the  fence  between  it  and  the  adjacent  premises  was  seven  or 
eight  feet  high ;  that  there  was  a  gate  in  front  of  the  alley-way 
with  a  lock  and  key,  which  was  kept  by  the  tenant,  and  wooden 
steps  from  the  door  on  the  side  of  the  house  down  to  the  alley-way ; 
that  the  tenant  took  possession  of  the  premises,  including  this  alley- 
way, and  he  and  his  subtenant  continued  to  enjoy  the  same  until 
McKim,  after  the  assignment  of  the  lease  to  him,  took  down  the 
fence  and  erected  the  building,  which  occupied  forty-two  inches  in 
width  of  the  alley-way,  thirty  or  thirty-eight  feet  in  depth,  leaving 
eighteen  inches  in  width  only  of  the  passage-way,  and  taking  away 
the  stoop ;  and  that  the  building  excluded  light  and  air  to  some 
HiTN— Vol.  X.        20 
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extent  from  the  house;  and  that  this  building  was  pla<5ed  there 
against  the  objections  of  the.  lessee. 

In  this  proceeding  McKim,  as  assignee  of  the  lease,  occupies  pre- 
cisely the  same  relation  towards  the  tenant  as  the  original  landlord 
under  the  lease,  and  can  only  enforce  the  provisions  of  the  lease  to 
the  same  extent  Mrs.  Devlin  could  have  done  if  she  were  the  com- 
plainant in  the  proceedings  to  remove  the  tenant. 

The  point  is  made  that  the  lease  made  by  Mrs.  Devlin  does  not 
include  the  alley-way  described  in  the  affidavit  of  Murphy,  but  by 
its  language  is  limited  to  the  land  covered  by  the  house.  The 
language  of  the  lease  is,  "  house  No.  324  East  Fifty-eighth  street," 
and  nothing  is  said  concerning  appurtenances  or  privileges  of  any 
character.  This,  however,  is  altogether  too  narrow  a  construction 
of  the  instrument.  The  piece  of  ground  constituting  the  alley-way 
was  inclosed  with  the  house  by  a  high,  board  fence,  and  was  in  the 
possession  of  Mrs.  Devlin ;  it  was  occupied  in  part  by  the  stoop 
leading  to  the  side-door  of  the  house  and  by  a  walk  of  flagging 
extending  to  the  gate  on  the  street,  and  it  appears  without  dispute 
to  have  been  pointed  out  to  the  lessee  as  a  part  of  the  demised 
premises.  There  seems  to  be  no  doubt  that,  by  the  grant  or  demise 
of  a  house,  the  curtilage,  or  garden,  will  pass  without  the  words 
"  with  the  appurtenances  "  being  added.  The  curtilage  is  the  court- 
yard in  the  front  or  rear  of  a  house,  or  at  its  side,  or  any  piece  of 
ground  lying  near  inclosed  and  used  with  the  house  and  utecessary 
for  the  convenient  occupation  of  the  house.  (Bacon's  Abridgment, 
title  "  Grant,"  1  and  3 ;  GUmmta  v.  CoUinSy  2  T.  K.,  502.) 

It  was  competent  to  prove  the  statement  of  the  landlord,  made  at 
the  time  of  pointing  out  the  demised  premises,  for  the  purpose  of 
identifying  the  subject  of  the  lease.  {Knapp  v.  Wa/mer^  57  N".  T., 
668 ;  Hope  v.  Balm,  58  id,  380 ;  PetUt  v.  SIv&pard,  32  id.,  97.) 

There  was  no  covenant  of  quiet  enjoyment  in  the  lease,  but  the 
lessor  was  bound  by  an  implied  covenant  to  do  no  act  which  would 
evict  the  tenant  from  any  substantially  valuable  portion  of  the 
premises.  (Taylor's  Landlord  and  Tenant,  §§  304,  318  ;  Mayor^  etc., 
V.  Mdhie,  13  K  Y.,  151 ;  Yemam  v.  Smith,  15  id.,  327  ;  Mack  v. 
Patchm,  42  id.,  171.) 

There  seems  to  be  no  reason  to  doubt  that  if  the  lessor,  Mrs. 
Devlin,  had  entered  upon  and  taken  possession  of  the  alley-way. 
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against  the  objection  of  the  tenant,  and  deprived  him  of  the  nfie 
thereof  by  the  erection  of  a  permanent  structnre  thereon,  it  would 
have  been  an  eviction  on  her  part  in  violation  of  the  rights  of  the 
tenant  nnder  the  lease. 

The  assignee,  McElim,  so  far  as  relates  to  this  proceeding  nnder 
the  lease,  comes  precisely  into  her  position  and  is  subject  under  this 
proceeding,  which  is  predicated  altogether  upon  the  right  of  re-entry 
given  by  the  lease,  to  the  same  defense  that  would  have  existed 
against  her  were  she  seeking  the  same  remedy.  The  fact,  there- 
fore, which  was  admitted  in  proof,  that  McKim  was  the  owner  in 
fee  of  the  land  adjacent  to  these  premises,  and  of  the  ground  taken 
possession  of  by  him  in  erecting  the  new  house,  seems  to  us  inmia- 
terial  in  this  controversy,  for  in  this  proceeding  he  can  be  regarded 
in  no  light  except  those  which  spring  out  of  his  relation  as  landlord, 
under  and  by  virtue  of  the  assignment  of  the  lease  made  by  Mrs, 
Devlin  to  him. 

Upon  the  evidence,  therefore,  it  was  a  case  in  which  the  tenant 
had  been  evicted  by  the  landlord,  against  his  objection,  from  a  sub- 
stantial portion  of  the  demised  premises.  According  to  a  long  line 
of  authorities  such  an  eviction  precluded  the  recovery  of  rent  accru- 
ing subsequent  to  the  eviction  and  while  it  continues.  {LcuwreTUse 
V.  French^  25  Wend.,  443  ;  S.  0.,  7  Hill,  519  ;  Mgerton  v.  Page, 
20  K  Y.,  283  ;  ChHstoph&r  v.  Auaimh,  1  Keman,  217 ;  Pendleton 
V.  Dyett,  4  Cow.,  581 ;  Peck  v.  HUer,  24  Barb.,  178.) 

The  tenant  having  ceased  by  the  act  of  his  landlord  to  become 
legally  liable  for  the  rent,  by  a  permanent  occupation  operating  as 
an  nttw  exclusion  from  a  portion  of  the  demised  premises,  the  pro- 
ceedings to  remove  him  for  non-payment  of  rent,  cannot,  we  think, 
be  npheld  upon  any  sound  principle  of  law. 

We  do  not  intend  to  pass  upon  the  question  whether  the  tenant 
may  be  liable  in  an  action  upon  a  qv^vtmn  mendty  for  the  occupa- 
tion of  a  portion  of  the  premises ;  nor  whether  the  landlord  in  this 
case,  upon,  his  paramount  title,  may  institute  other  proceedings  to 
recover  possession,  independently  of  the  lease,  based  upon  his  rights 
as  owner  in  fee.  We  go  no  further  than  to  hold,  that  in  this  pro- 
ceeding, ia  which  he  can  insist  upon  no  right  superior  to  those 
which  the  assignor  of  the  lease  could  have  claimed,  the  defense  of 
eviction  is  complete. 
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The  proceedings  must  be  reversed,  and  a  judgment  of  restoration 
entered  in  favor  of  the  relator,  with  costs  against  the  landlord. 

Bbady  and  Daniels,  JJ.,  concurred. 

Proceedings  reversed ;  judgment  of  restoration  ordered  in  favor 
of  relator,  costs  against  the  landlord. 


HENRY  R   WILKINSON,   Respondent,  v.   JAMES   GILL, 

Appellant. 

Lottmes—whatcm  —  lR  8.  [Edm,  ed,],  619,  §82. 

The  defendant  sold  to  the  plaintiff  slips  of  papers  containing  numbers,  upon  which 
if  such  numbers  were  drawn  in  the  Kentucky  State  Lottery  he  would  be  entitled 
to  receive  certain  sums  of  money.  Hdd,  that  the  sale  of  those  numbers  was 
in  fact  the  sale  of  an  interest  in,  or  "  portion  of  an  illegal  lottery  "  set  on  foot 
by  the  defendant,  within  the  meaning  of  section  32  of  1  Revised  Statutes 
[isdm.  ed],  619. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jnry. 

This  action  vras  brought  by  the  plaintiff  to  recover  back  money 
paid  for  lottery  tickets,  aud  for  shares,  interests  and  prizes,  or  rights 
to  prizes  dependent  on  the  dravdngs  of  the  Kentucky  State  Lottery. 

It  appeared  from  the  evidence,  that  the  defendant  kept  an  office  on 
the  comer  of  Pearl  and  Chatham  streets,  in  the  city  of  New  York, 
where  he  acted  as  policy  dealer,  and  dealt  in  lottery  tickets. 

There  the  plaintiff  purchased  of  him,  in  1872,  lottery  tickets, 
which,  if  they  drew  prizes,  were  there  presented  to  the  defendant 
and  the  money  received  by  the  plaintiff.  The  prizes  depended  upon 
the  drawing  of  the  Kentucky  lottery.  If  one  number  on  plaintiff's 
ticket  was  drawn  in  the  lottery,  it  entitled  him  to  a  certain  sum  ;  if 
two  of  the  numbers  were  drawn,  he  got  a  much  larger  sum,  and  so 
on  in  proportion,  but  if  no  number  on  his  ticket  was  drawn,  he  lost 
his  money  and  got  nothing.  By  the  sale  of  such  tickets  it  was 
alleged  that  the  defendant  got  from  the  plaintiff  $3,601.08. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $1,422.76, 
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Chcurles  MaMhews^  for  the  appellant. 
j&l  H.  Berm^  for  the  respondent. 

Davis,  P.  J. : 

This  action  is  brought  under  section  32,  part  1,  chapter  20,  article 
4,  title  8  of  the  Revised  Statutes  (1  R.  S.,  p.  667),  which  is  as 
follows : 

"  §  32.  Any  person  who  shall  purchase  any  share,  interest,  ticket, 
certificate  of  any  share  or  interest,  or  part  of  a  ticket,  or  any  paper 
or  instrument  purporting  to  be  a  ticket  or  share  or  interest  in  any 
ticket,  or  purporting  to  be  a  certificate  of  any  share  or  interest  in 
any  ticket,  or  in  any  portion  of  any  illegal  lottery,  may  sue  for  and 
recover  double  the  sum  of  money,  and  double  the  value  of  any 
goods  or  things  in  action,  which  he  may  have  paid  or  delivered  in 
consideration  of  such  purchase,  with  double  costs  of  suit." 

On  the  trial,  the  jury  rendered  a  verdict  for  the  plaintiff  for 
$1,422.76.  The  defendant  appealed  from  the  judgment  entered 
thereon,  and  from  the  order  of  the  court  denying  the  motion  for  a 
new  triaL 

The  exceptions  to  the  charge  were  not  sufficiently  specific  to  raise 
any  question  for  review.  It  does  not  appear  by  the  case  that  the 
motion  to  set  aside  the  verdict  was  passed  upon  at  all  by  the  court 
below.  The  motion  to  dismiss  the  complaint  was  properly  denied, 
because  there  was  in  the  case  evidence  tending  to  establish  a  cause 
of  action.  Whether  it  was  sufficient  to  cover  the  whole  amount 
demanded  by  the  complaint,  or  a  smaller  sum,  was  not  material 
upon  such  a  motion.  We  think  there  was  no  error  in  admitting 
evidence  of  the  destroyed  tickets  or  policies.  The  testimony  shows 
that  the  defendant  sold  to  the  plaintiff,  from  time  to  time,  divers 
numbers,  or  slips  of  paper  containing  numbers,  upon  which  he 
would  be  entitled  to  receive  certain  sums  of  money  if  such  numbers 
were  drawn  in  the  Kentucky  State  Lottery.  These  numbers  were 
called,  in  the  slang  phraseology  of  the  defendant's  business,  ^^  gigs," 
"  horses  "  and  "  saddles."  But  the  name  is,  of  course,  of  no  import- 
ance; the  statute  looks  at  the  substance  of  the  thing.  In  our 
opinion,  the  sale  of  these  numbers  was,  in  fact,  the  sale  of  an  inter- 
est in  or  "  portion  of  an  illegal  lottery  "  set  on  foot  by  the  def end- 
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ant,  the  drawings  of  which  were  dependent  npon  the  drawings,  of 
the  Kentucky  lotteries ;  and  that  the  transactions  were  within  the 
statute  upon  which  the  action  is  brought,  and  the  plaintiff  was 
entitled  to  recover  back  his  money.  {Hull  v.  Rugglea^  66  N.  T., 
424 ;  Gov€T7U>r8  of  the  Alms-house  v.  The  Americom  Art  Unioriy  7 
id.,  228.) 

Judgment  should  be  affirmed. 

Brady  and  DAmELS,  JJ.,  concurred. 

Judgment  affinned. 


THE  PEOPLE  EX  bel.  GEOKGE  WILLIS  v.  THE  JUSTICES 
OF  THE  COUET  OF  SPECIAL  SESSIONS,  Rbspondento. 

OrinUndllaw — evidence  of  another  dzsHnGt  crime,  for  purpose  of  showiTig  itUevi  — 

admissibility  of 

The  plaintiff  in  error  was  tried  and  convicted  of  petit  larceny,  the  offense  having 
been  committed  while  the  complainant  was  changing  a  ten  dollar  bill  for  him 
on  January  20,  1876.  Upon  the  trial  the  prosecution  was  allowed  to  prove  that 
he  had  attempted  to  commit  the  like  crime  in  the  same  manner  on  the  29th  of 
February,  1876,  in  order  to  prove  intent.  Held,  that  the  evidence  was  inad- 
missible. 

Wn/tnan  v.  People  (4  Hun,  611);  BicUchqfsky  v.  People  (8  id.,  40)  distinguished. 

Ckktiorari,  to  review  the  conviction  of  the  relator  of  petit  lar- 
ceny by  the  Special  Sessions. 

The  evidence  on  the  part  of  the  prosecution  tended  to  show  that, 
on  the  twentieth  of  January  the  plaintiff  in  error  entered  the  com- 
plainant's place  of  business  and  requested  change  for  a  ten  dollar 
bill.  Complainant  gave  him  a  five  dollar  bill  and  five  ones,  and 
relator  said,  "  Won't  you  give  me  a  good  five  dollar  bill ;  I  want  to 
send  it  in  a  letter  ? "  Complainant  opened  his  drawer  again  and  gave 
him  a  clean  one,  when  he  said :  "  Can  you  give  me  a  stiff  one  ;  a  new 
one  ? "  Complainant  did  so,  and  relator  said  :  "  That  will  do,"  and 
took  it.  Complainant  said :  "  You  are  going  to  give  me  five  dollars, 
aint  you  ? "  and  the  prisoner  replied  that  he  had  done  so.    In  the 
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oonfosion  of  the  transaction  the  complainant  was  perplexed  abont 
the  precise  nature  of  the  transaction,  and  the  relator  went  out  before 
complainant  was  quite  certain  whether  or  not  he  had  lost  the  bill. 

Upon  the  trial  the  prosecution  was  allowed  to  prove  that  the 
relator,  on  the  twenty-ninth  of  February,  attempted  to  play  the 
same  trick  upon  one  Meyer,  living  in  Greene  street. 

Wm.  F.  HowBy  for  the  relator. 

B.  K.  PhdpSy  for  the  people. 

Davis,  P.  J. : 

On  the  trial  evidence  was  given  tending  to  show  that  the  relator, 
on  the  20th  January,  1876,  committed  the  crime  of  petit  larceny 
of  the  property  of  one  Roden,  charged  in  the  complaint. 

Evidence  was  then  ofEered,  on  the  part  of  the  respondent,  tending 
to  prove  that  the  relator  committed,  or  attempted  to  commit,  the 
like  crime  of  larceny  of  the  property  of  one  Meyer,  on  the  29th  of 
February,  1876. 

This  evidence  was  objected  to  by  the  relator's  counsel. 

The  objection  was  overruled  and  an  exception  was  taken.*  The 
court  received  the  evidence,  on  the  ground  that  it  tended  to  show 
the  intent.  After  the  evidence  was  in,  the  relator's  counsel  objected, 
upon  the  ground  "  that  it  is  a  circumstance  which  occurred  between 
the  defendant  and  another,  at  an  entirely  difierent  place ;  that  it  is 
an  entirely  difEerent  ofEense,  if  any." 

He  therefore  asked  that  it  be  stricken  out ;  the  court  below  over- 
ruled the  objection  and  denied  the  motion.  No  connection  what- 
ever was  shown  between  the  transactions,  and  the  latter  took  place 
more  than  a  month  after  the  former.  The  cases  cited  by  the  counsel 
for  the  people  (  Weyman^s  Oasey  4  Hun,  511 ;  BidschofBhy  Caae^  3 
Hun,  40),  were  cases  in  which  the  other  transactions  admitted  in 
evidence  were  connected  more  or  less  directly  with  the  particular 
transaction  charged  against  the  accused. 

They  were  intimately  related  both  in  point  of  time  and  in  matter 
of  fact,  and  were  therefore  held  to  fall  within  the  rule  which  permits 
evidence  of  other  offenses  for  the  purpose  of  establishing  intent. 

In  The  People  v.  Coppermcm  (56  N.  T.,  593),  it  was  held  that  it 
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was  not  competent  upon  the  trial  of  one  offense,  to  prove  that  the 
prisoner  conunitted  another  not  connected  with  it. 

The  tme  rule  is  laid  down  with  great  clearness  by  Danisls,  J.,  in 
Weymofh  v.  People  (4  Hun,  sfwprd)^  and  it  requires  that  the  trans- 
actions shall  be  so  connected  as  to  time,  and  so  similar  in  their  other 
elements,  that  the  same  motive  may  reasonably  be  imputed  to  them. 
And  he  extended  this  rule  to  cases  of  larceny.  In  this  case,  how- 
ever, the  offenses  were  distinct  and  independent  of  each  other,  and 
the  most  that  the  second  one  tended  to  prove  was  a  propensity  in 
the  prisoner  to  commit  the  crime  of  larceny.  It  was  error,  under 
the  circumstances,  to  receive  the  evidence,  and  the  judgment  muBt 
be  reversed. 

B&ABY  and  Daiobls,  JJ.,  concurred. 

Judgment  reversed. 


JOSEPH  SPEARS  akd  WILLIAM  0.  SPEARS,  Appbllanto, 
V.  THE  MAYOR,  Etc.,  OF  THE  CITY  OF  NEW  YORK, 
JOHN  MATTHEWS  akd  EZEKIEL  R.  THOMPSON, 
Respondents. 

Opening  of  Broadway  in  New  York — cka/p.  890  of  1869 — Ajuignment  cf  intereet  in 
an  award — when  trust  created  by — euccemce  astignmenU — Notiee. 

In  proceedings  instituted  under  chapter  890  of  1869,  to  widen  and  straighten 
Broadway,  an  award  of  |40,000  was  made  to  the  defendant  Thompson  as  the 
owner  of  a  leasehold  Interest  in  seyeral  lots  taken  hy  the  commissioners,  and 
confirmed  by  the  court  December  28, 1870.  On  December  81, 1870,  Thompson, 
by  an  instrument  in  writing,  sold  and  transferred  to  the  plaintiff's  assignor 
112,262  out  of  the  said  award,  and  covenanted  therein  that  an  award,  exceed- 
ing in  amount  |12,262,  had  been  made  to  him  by  the  commissioners  and  con- 
firmed by  the  court ;  that  there  were  no  liens  thereon  ;  that  he  had  done  and 
would  do  nothing  to  prevent  the  collection  of  said  amount,  and  authorized 
said  assignee  to  demand,  receive  and  receipt  for  the  said  sum,  and  also  author- 
ized the  comptroller  or  chamberlain  of  the  city  to  pay  the  same. 

Subsequently  the  Special  Term  of  this  court,  under  chapter  57  of  1871,  vacated 
and  set  aside  the  said  report,  and  appointed  new  commissioners  to  make  a  new 
assessment  both  as  to  awards  for  damages  and  appraisements  for  benefits.  In 
these  proceedings  an  award  was  made  to  Thompson  of  $11,544,  which  was  sub- 
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seqaentlj  confirmed  by  this  court.  Held,  that  the  assignment,  with  the  cove- 
nants therein  contained,  created  between  Thompson  and  his  assignee,  the 
relations  and  all  the  obligations  of  a  trust  which  a  court  of  equity  would 
enforce  upon  any  specific  award  of  damages  which  might  be  made  for  Thomp- 
son's leasehold  interest  in  the  premises,  even  though  the  award  referred  to  and 
described  in  the  assignment  had  been  set  aside. 
On  the  11th  of  January,  1871,  and  prior  to  the  setting  aside  of  the  |40,000  award, 
Thompson  executed  a  mortgage  to  one  M.  upon  the  lease  and  leasehold  premi- 
ses taken  for  said  widening,  for  $12,850  and  interest,  which  said  mortgage  was 
duly  recorded,  and  at  the  same  time  assigned  the  said  sum  of  |12,860  out  of 
the  $40,000  award.  At  the  time  of  taking  the  mortgage  M.  had  knowledge 
of  the  prior  assignment  JBiBld,  that  the  claims  of  the  first  assignee  upon  the 
amount  finally  awarded  were  superior  to  those  of  one  claiming  under  the  mort- 
gage and  assignment  to  M. 

Appsal  from  a  judgment  dismissing  the  complaint  of  the  plain- 
tiff, with  costs. 

JSd.  Taft^  for  the  appellants. 

H.  E.  Damiesj  for  the  respondents. 

Davis,  P.  J. : 

Under  the  provisions  of  chapter  890  of  the  Laws  of  1869,  pro- 
ceedings were  taken  for  the  widening  and  straightening  of  Broadway, 
between  Thirty-fourth  and  Fifty-ninth  streets,  in  the  city  of  New 
York.  At  that  time  the  defendant  Thompson  was  the  owner  of 
the  leasehold  interest  in  several  lots  of  land  which  were  taken  under 
such  proceedings.  The  commissioners  of  estimate  and  assessment, 
awarded  to  Thompson,  as  compensation  for  such  taking,  the  sum  of 
$40,000 ;  and  this  award  was  confirmed  by  the  Special  Term  of  this 
court  on  the  28th  of  December,  1870 ;  afterwards  and  on  Decem- 
ber 31, 1870,  Thompson,  by  an  instrument  under  his  hand  and  seal, 
which  described  himself  as  lessee  of  the  premises  on  Broadway,  for 
a  good  and  vfduable  consideration,  sold,  assigned,  transferred  and 
set  over  to  one  Abram  V.  Davis,  his  representatives  or  assigns,  the 
amount  of  $12,262,  out  of  the  award  made  to  him  on  account  of 
loss  and  damage  to  said  premises,  occasioned  by  the  widening  and 
straightening  of  said  street,  and  the  assignment  contained  a  cove- 
nant that  a  sum  exceeding  the  said  sum  of  $12,262  had  been  awarded 
to  him  by  the  conmiissioners  on  account  of  such  loss  and  damage 
Hun— Vol.  X.        21 
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done  to  said  premises,  and  that  such  award  had  been  confirmed  by 
the  Supreme  Court ;  that  said  award  was  made  to  him  as  lessee  of 
said  premises,  and  that  there  were  no  existing  liens  on  said  award ; 
and  that  he  had  not  done  and  would  not  do  any  act  or  thing  to  pre- 
vent the  collection  of  said  claim  to  the  amount  of  $12,262 ;  and  he 
authorized  such  assignee  to  demand  and  sue  for,  collect  and  receive, 
receipt  for  dnd  sign  his  name  to  any  papers  that  might  be  necessary 
to  procure  the  payment  of  the  said  sum,  out  of  the  amount  of  said 
award ;  and  also  authorized  the  comptroller  or  chamberlain  of  the 
city  to  pay  said  assignee  that  sum  out  of  the  amount  so  awarded  to 
him.  On  the  28th  day  of  January,  1871,  Davis  assigned  all  his 
right,  title  and  interest  in  said  assignment,  to  the  plaintifEs.  On 
the  11th  of  January,  18Y1,  the  defendant  Thompson  executed  and 
delivered  to  the  defendant  Matthews  a  mortgage  upon  the  lease 
and  leasehold  premises  so  taken  for  the  widening  of  Broadway,  to 
secure  to  him  the  sum  of  $12,350,  and  interest,  which  mortgage 
was  duly  recorded  in  the  office  of  the  register  of  the  city,  and  at 
the  same  time  and  for  the  same  consideration,  Thompson  also,  by 
an  instrument  under  his  hand  and  sefd,  assigned  the  said  sum  of 
$12,350,  out  of  said  sum  of  $40,000  so  awarded  to  him,  by  the 
report  and  confirmation  above  set  forth.  At  the  time  this  mortgage 
and  assignment  were  made  and  delivered  by  Thompson  to  Matthews, 
Matthews  had  notice  of  the  fact,  that  Thompson  had  made  the 
above  mentioned  assignment  to  Davis.  Subsequently  and  under 
the  provisions  of  chapter  57  of  the  Laws  of  1871,  passed  February 
27,  1871,  the  Special  Term  of  this  court  vacated  and  set  aside  the 
order  of  confirmation  of  the  report  of  the  commissioners  of  estimate 
and  assessment  in  the  matter  of  widening  and  straightening  Broad- 
way, and  appointed  other  conmaissioners  who  were  directed  to  pro- 
ceed to  amend  and  correct  the  report  made  to  the  court,  and  to  make 
a  new  assessment,  both  as  to  awards  for  damages  and  appraisements 
for  benefits,  and  to  report  the  same  to  the  court. 

Such  proceedings  were  thereupon  had,  that  a  new  report  was 
made  by  the  new  commissioners  which  was  confirmed  on  the  5th 
day  of  July,  1872,  and  the  damages  to  the  defendant  Thompson, 
on  his  leasehold  premises,  taken  for  widening  and  straightening 
Broadway  were  estimated  at  the  sum  of  $11,544,  and  the  commis- 
sioners reported  that  said  award  of  $11,544,  was  subject  to  the  mort- 
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gage  from  Thompson  to  Matthews.  The  plaintifEs  asserted  their 
claim  by  reason  of  the  assignment  of  Thompson  to  Davis,  and  of 
Davis  to  them,  as  above  stated,  and  made  application  to  the  city 
authorities  at  the  proper  time  for  the  payment  to  them  of  said  snm 
of  $11,644,  which  snch  anthorities  refused  to  make.  They  there- 
upon commenced  this  action,  impleading  the  city  with  Thompson 
and  Matthews,  before  any  portion  of  the  money  had  been  paid  out 
of  the  treasury. 

It  is  objected  that  this  action  will  not  lie  because  the  plaintiffs 
would  have  a  perfect  remedy  at  law,  under  the  act  of  1873,  against 
Matthews,  after  the  moneys  should  have  been  paid  to  him,  if  their 
title  thereto  be  superior  to  his.  But  this  objection,  we  think,  does 
not  prevent  the  institution  of  the  proceedings  in  this  case  to  determine 
the  right  to  the  f imd,  before  its  payment  by  the  city  to  any  one. 
The  vacating  of  the  order  confirming  the  first  award  of  damages 
and  the  appointment  of  new  commissioners  to  make  new  estimates 
and  assessments,  left  the  original  proceedings  for  widening  and 
straightening  Broadway  in  fuU  vigor.  The  leasehold  interest  of 
Thompson,  which  had  been  taken  for  that  purpose  was  still  regarded 
as  taken,  and  the  only  question  open  to  the  new  commissioners  was 
a  reconflideration  of  the  amount  to  be  awarded,  as  the  just  compen- 
sation required  by  the  Constitution  and  laws  of  the  State. 

The  new  proceedings  were  in  substantial  analogy  to  the  perfecting 
of  an  assessment  of  damages,  after  a  judgment  wherein  the  rights 
of  the  parties  have  been  fixed,  and  the  question  of  damages  fdone 
remains  to  be  determined. 

The  first  question  to  be  considered  is,  what  are  the  rights  of  the 
plaintiffs  as  assignees  of  Davis,  as  against  Thompson  his  afisignor, 
to  whom  these  several  awards  were  made ;  and  in  considering  that 
question  we  may  properly  exclude  all  questions  affecting  the  defend- 
ant Matthews. 

The  assignment  to  Davis,  of  a  specified  portion  of  the  award, 
after  its  confirmation  by  order  of  the  court,  accompanied  by  the 
covenants  above  mentioned,  we  think,  as  between  Davis  and  Thomp- 
son, created  the  relation,  and  aU  the  obligations  of  a  trust,  which  a 
court  of  equity  would  have  enforced  as  between  them,  upon  any 
specific  award  of  damages  upon  the  leasehold  interest,  notwithstand- 
ing the  one  referred  to  and  described  in  the  assignment  had  been 
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Bet  aside  or  vacated.  The  substance  of  the  thing  assigned  and 
affected  by  the  covenants  was  not  the  particular  award,  but  the  por- 
tion of  that  or  any  award  that  should  be  made  for  the  damages 
resulting  from  the  taking  of  Thompson's  land  by  the  city,  in  the 
proceedings  pending  for  that  purpose.  These  damages  had  become, 
and  but  for  the  subsequent  action  of  the  court  and  the  new  commis- 
sioners, would  have  remained  fixed  and  absolute  at  $40,000.  It  has 
been  adjudged  that  the  proceedings  of  the  court,  and  the  act  of  the 
legislature  under  which  these  proceedings  were  taken,  were  consti- 
tutional and  therefore  to  be  upheld.  {Matter  of  BrocLchixJiyy  61 
Barb.,  483 ;  S.  C,  49  K  T.,  150 ;  Oa/rruon  v.  Maycrr,  etc.,  21  Wal- 
lace [IJ.  S.],  196.) 

The  vacating  of  the  former  proceedings  did  not  therefore  set 
back  the  rights  of  Thompson  in  the  leasehold  premises,  to  the  posi- 
tion in  which  they  stood  before  any  proceedings  for  widening  and 
straightening  Broadway  were  taken,  but  left  them  subject  to  all 
rights  secured  to  the  city  by  the  pending  proceedings,  and  subject 
to  a  readjustment  of  his  compensation  for  loss  and  damage.  If  the 
question,  therefore,  in  this  case  arose  between  himself  and  his 
assignee,  Davis,  or  the  plaintiffs,  there  would  seem  to  be  no  reasonable 
ground  for  saying  that  a  court  of  equity  would  not  grasp  the  sub- 
stance of  the  thing  rather  than  the  shadow,  and  hold  it  to  be  impos- 
sible for  Thompson,  who  retained  the  leasehold  interest,  to  shake 
off  the  rights  of  Davis  under  the  assignment  by  virtue  of  any 
thing  in  the  proceedings  for  a  reassessment. 

On  the  contrary,  equity  would  hold  that  that  assignment  attached, 
as  against  Thompson,  to  whatever  amount  of  any  appraisal  of  such 
damages  made  in  the  new  proceedings  would  be  necessary  to  satisfy 
the  assignment  to  Davis.  And  even  if  the  whole  proceeding  had 
been  abandoned  by  the  city,  and  Broadway  had  not  been  widened, 
and  the  leasehold  property  of  Thompson  not  taken  at  all,  there 
would,  we  think,  be  no  difficulty  in  charging  the  amount  specified 
in  the  assignment,  as  a  specific  lien  upon  the  leasehold  property,  in 
the  nature  of  an  equitable  mortgage,  to  be  enforced  against  Thomp- 
son by  a  court  of  equity.  Doubtless,  when  Thompson  executed 
the  second  assignment  to  the  defendant  Matthews,  and  made  a 
mortgage  of  the  leasehold  property  to  secure  payment  of  the  amount 
then  assigned,  it  was  supposed  by  all  parties  that  the  compensation 
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was  fixed  by  the  confinnation  of  the  court,  and  that  there  woVdd  be 
enough,  and  more  than  enough,  to  pay  both  assignees  in  full. 
Neither  of  the  parties  anticipated  the  subsequent  action  of  the  legis- 
lature and  of  the  courts ;  and  neither  supposed  that  the  sum  to  be 
awarded  would  not  be  adequate  to  protect  and  pay  both  assignees. 

Under  such  a  state  of  facts,  it  seems  quite  clear  that  if  Matthews, 
in  taking  the  second  assignment  and  mortgage,  had  acted  without 
notice  of  the  assignment  to  Davis,  and  in  good  faith  for  a  valuable 
consideration,  his  mortgage  upon  the  leasehold  property,  and  the 
record  thereof,  would  have  given  him  the  priority  by  reason  of  his 
greater  vigilance  in  fortifying  his  assignment  by  a  mortgage  of  the 
leasehold  property.  But  the  court  below  has  found,  and  there 
seems  to  be  no  reason  to  doubt  the  correctness  of  the  finding,  that 
when  Matthews  took  his  assignment  and  mortgage  he  knew  and  had 
full  notice  of  the  prior  assignment  by  Thompson  to  Davis ;  and  it 
is  a  just  and  fair  inference  that  he  intended  to  take  his  assignment 
as  a  second  lien  upon  the  award,  deeming  it  abundantly  secure, 
because  the  amount  of  the  award  far  exceeded  the  sum  covered  by 
both  assignments.  Beyond  all  question,  in  respect  to  the  first  award, 
he  was  subordinate  and  subject  to  the  prior  assignment.  His  mort- 
gage gave  him  no  superiority.  Davis  would  have  been  entitled  to 
be  first  paid ;  and  if  no  greater  sum  than  sufficient  to  do  that  could 
have  been  collected  for  any  reason,  from  the  city  on  the  first  award, 
Davis,  or  the  plaintiffs  as  his  assignees,  would  have  been  entitled  to 
the  money  in  priority  of  any  claim  that  Matthews  could  assert. 
What  has  occurred  to  change  the  character  of  their  rights  ?  Nothing 
of  which  they  both  did  not  have  full  notice,  and  nothing  which 
either  could  have  prevented. 

If  the  assignment  to  Davis  remains  in  full  vigor,  as  between  him 
and  Thompson,  upon  the  subsequent  award,  how  does  the  fact  that 
Matthews  had  also  a  recorded  mortgage  upon  the  leasehold  premises 
give  him  a  superiority  whiclx  he  did  not  possess  in  respect  to  the 
first  award  ?  In  form,  it  has  had  that  effect,  because  the  commis- 
sioners in  their  examinations  for  incumbrances  upon  the  land  to 
which  the  city  was  acquiring  title,  found  a  recorded  mortgage  and 
recognized  it  in  their  report  as  a  lien  to  be  extinguished.  But  this 
is  mere  form.  For,  in  substance,  the  lien  of  that  mortgage,  though 
in  form  upon  the  land,  is  not  prior,  in  respect  to  the  moneys  awarded, 
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to  the  older  assignment  of  which  Matthews  had  notice,  or  to  the 
equities  which  he  is  bound  to  recognize  and  respect. 

The  whole  case  seems  to  ns  to  turn  upon  the  question  of  notice  ; 
and  that  being  distinctly  found,  equity  has  no  difficulty  in  disre- 
garding forms  for  the  purpose  of  enforcing  substantial  rights. 

It  is  om*  opinion,  upon  the  facts  found  by  the  learned  court 
below,  that  judgment  should  have  been  awarded  to  the  plaintiffs, 
and  that  the  moneys  in  the  hands  of  the  city  should  have  been 
directed  to  be  applied,  after  the  deduction  of  such  costs  as  the  city 
may  be  entitled  to,  upon  the  assignment  held  by  plaintiffs,  so  far  as 
necessary  to  extinguish  the  same  and  the  bfdance,  if  any,  should  be 
paid  to  the  defendant  Matthews. 

We  see  no  difficulty  in  the  way  of  this  court  pronouncing  the 
judgment  that  ought  to  have  been  given  by  the  court  below.  All 
the  necessary  facts  are  before  us,  and  the  error  of  the  court  was 
simply  in  the  conclusions  of  law  arising  from  the  facts. 

The  judgment  should  therefore  be  reversed,  and  judgment 
ordered  in  favor  of  the  plaintiffs  in  conformity  with  this  opinion, 
to  be  settled  by  the  presiding  justice  upon  three  days'  notice. 

The  costs  of  the  city  in  the  court  below  should  be  deducted  from 
the  fxmd,  and  the  plaintiffs  should  have  costs,  both  of  the  court 
below  and  of  this  appeal,  against  the  defendant  Matthews. 

Bbady  and  Daniels,  J  J.,  concurred. 

Judgment  reversed,  and  judgment  ordered  in  favor  of  plaintiffs, 
in  conformity  with  opinion^  to  be  settled  by  Davis,  P.  J.,  on  three 
days'  notice ;  costs  of  the  city  in  the  court  below  to  be  deducted 
from  the  fund ;  plaintife  to  have  costs  of  court  below  and  of  this 
appeal  against  the  defendant  Matthews. 
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HENRY  W.  HUBBELL,  Respondent,  v.  THE  GREAT  WEST- 
ERN INSURANCE  COMPANY,  Appellant. 

Policy  cf  vMurance — right  of  abamdonmeni — acceptan^  cf. 

The  plaintiff  took  out  policies  of  insurance  upon  a  ship  and  cargo  owned  by  him, 
and  also  procured  one  to  be  issued  to  him  by  the  defendant  upon  the  freight. 
The  latter  policy  provided  that  "  no  claim  for  total  loss  shall  be  made  ♦  *  ♦ 
except  in  the  case  of  *  *  *  an  actual  or  technical  loss  of  the  vessel  under 
the  policies  of  insurance  on  her."  The  vessel  was  wrecked  at  a  short  distance 
from  her  port  of  destination,  and  both  vessel  and  cargo  abandoned  to  the 
underwriters,  including  defendant,  who  took  possession  of  the  ship  and  suc- 
ceeded in  transporting  a  portion  of  the  cargo  to  the  said  port,  where  it  was  sold 
and  the  proceeds  arising  thereon  distributed  among  them. 

An  abandonment  of  the  freight  was  also  made,  but  the  same  was  not  accepted 
by  the  defendant.  HMy  that  the  plaintiff  had  the  right  to  abandon  the 
freight,  and  that  the  defendant  was  liable  under  the  policy  for  a  total  loss 
thereof,  and  that  his  right  so  to  do  was  not  affected  by  the  fact  that  the 
underwriters  succeeded  in  transporting  a  portion  of  the  cargo  to  the  port  of 
destination  and  there  disposing  of  the  same. 

The  Buffalo  City  Bamk  v.  TTie  NoHhrwestern  Im.  Co.  (30  N.  Y.,  261)  followed. 

Where  an  abandonment  has  been  accepted,  the  question  as  to  whether  or  not  the 
loss  was  a  total  one  is  no  longer  an  open  one,  but  where  it  has  not  been  accepted, 
the  insured  must  establish  by  satisfactory  proof  a  state  of  facts  clearly  showing 
his  right  to  abandon. 

Appeal  from  a  judgment  in  f ayor  of  the  plaintiff,  entered  npon 
the  verdict  of  a  jury. 

Joseph  H.  Ch/oate^  for  the  appellant.  The  law  is  well  settled 
that,  as  between  insnred  and  insurers  on  freight,  the  insured,  or  the 
nuuster,  as  representing  him,  is  bound,  in  case  of  disaster,  to  forward 
the  goods  to  the  port  of  destination,  so  as  to  earn  the  freight,  if  it 
is  possible  to  do  so ;  where  the  freight  insured  is  that  which  is  to 
be  earned  under  a  bill  of  lading,  he  has  the  right  to  hold  on  to  the 
goods  and  forward  them  for  the  very  purpose  of  earning  his 
freight ;  and  if  he  abandons  them  or  lets  the  shipper  take  them 
without  paying  the  freight,  it  is  his  own  loss,  and  he  cannot  throw 
it  on  the  underwriters  of  that  interest.  (Bradhwrfst  v.  The  CoVwn^ 
bian  Ins.  Go.y  9  Johns.,  17 ;  Gfriswold  v.  The  If.  Y.  Ins,  Co.^  3  id., 
821 ;  Sbigg  v.  The  Augusta  Ins,  amd  Bcmkmg  Go.^  7  How.  [U.  S.], 
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595 ;  /Sbftw*  v.  Ocean  Ins.  Go.^  14  Johns.,  138 ;  Palmer  v.  Zarillardj 
16  id.,  348;  Howard  v.  Astar  Mvit.  Ins,  Go.^  5  Bosw.,  38 ;  Ogden  v. 
The  Oen.  Mut.  Ins.  Co.^  2  Duer,  204 ;  AUen  v.  The  Meroamt/Ue 
Mut  Ins.  Co.,  44  N.  T.,  437;  Lord  v.  The  Neplmie  Ins.  Co.,  10 
Gray,  109 ;  ScotUsh  Ins.  Co.  v.  Tv/mer,  1  MacQueen's  App.  Cas., 
334.) 

Hen/ry  J.  Scudder,  for  the  respondent. 

Davis,  P.  J. : 

This  action  is  bronght  upon  a  valued  policy  of  insurance  on  the 
freight  of  the  ship  Tartar. 

The  freight  was  valued  in  the  policy  at  $25,000.  It,  as  well  as 
the  ship  and  the  cargo,  belonged  to  the  same  owners,  and  by  the 
policy  the  loss  thereon,  if  any,  was  payable  to  the  plaintiff. 

The  ship  was  insured  for  $50,000,  valued  at  $70,000,  and  of  this 
insurance  $10,000  was  in  the  defendant's  company.  The  cargo  was 
insured  for  $125,728.  The  value  of  the  cargo  in  bond  was  about 
$152,000,  but  about  $182,000  in  market,  after  payment  of  duties. 
On  the  3d  of  February,  1867,  the  ship  was  stranded  at  Deal  beach, 
about  fifty  miles  from  the  city  of  New  York  which  was  her  port  of 
destination,  and  became  a  total  loss.  On  the  fifth  of  February 
following,  the  ship  and  cargo  were  abandoned  to  the  respective 
insurers;  and  these  abandonments  were  accepted  by  them.  The 
freight  (as  the  jury  must  be  regarded  as  finding)  was  at  or  about 
the  same  time  abandoned  to  the  defendants,  but  the  abandonment 
thereof  was  not  accepted.  The  Coast  Wrecking  Company,  shortly 
after  the  stranding  of  the  ship,  took  possession  of  her  and  made 
efforts  to  save  her  and  her  cargo.  This  possession  was  taken  at  first 
with  the  consent  of  the  mastei,  but  after  the  abandonment  the 
wrecking  company  was  employed  by  the  underwriters,  and  acted  as 
salvors  and  agents.  A  very  small  amount  in  value  of  the  material 
of  the  ship  was  saved,  but  a  considerable  portion  of  her  cargo  was 
taken  out  by  the  company  and  carried  to  New  York,  where  it  was 
sold  for  the  benefit  of  the  several  underwriters.  The  gross  value 
of  cargo  thus  saved  was  $66,899.63,  but  out  of  that  sum  there  was 
paid  $14,165.80  for  expenses,  and  $18,743.38  for  salvage,  leaving  of 
actual  net  proceeds  of  cargo,  the  sum  of  $28,115.37.    The  actual  net 
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proceeds  for  materialfi  saved  from  the  ship  after  dedacting  salvage 
and  charges  was  $2,341.84:. 

The  defendants  received  their  share  of  the  proceeds  of  the  mate- 
rials saved  from  the  ship.  After  the  abandonment,  the  plaintiff  had 
nothing  to  do  with  the  ship  or  cargo,  nor  had  any  one  on  his  behalf. 
The  policy  on  the  freight  contained  these  words :  "  No  claim  for 
total  loss  shall  be  made  nnder  this  insurance,  except  in  the  case  of 
loss  of  more  than  fifty  per  cent  of  the  freight  on  board,  and  also 
an  actual  or  technical  loss  of  the  vessel  under  the  policy  of  insurance 
on  her,  any  savings  of  freight  then  on  board  to  be  for  the  benefit  of 
the  company,  but  in  case  the  vessel  is  not  totally  lost,  the  liability, 
under  this  insurance,  is  not  to  be  greater  than  the  actual  loss  by  the 
destruction  of  the  freight  on  board."  The  defendants  admitted  their 
liability  for  the  freight,  on  so  much  of  the  cargo  as  was  lost  and 
paid  the  same,  but  they  denied  aU  liability  for  freight  on  so  much 
of  the  cargo  as  was  rescued  by  the  wrecking  company  in  bulk  and 
brought  to  New  York.  The  right  of  the  plaintiff  to  make  a  total 
abandonment  of  the  freight  seems  to  be  clearly  established 
by  the  evidence  in  the  case.  The  ship  was  both  an  actual  and 
technical  loss,  and  the  defendants  accepted  the  abandonment  of 
the  vessel,  under  the  provisions  of  their  policy  on  her  as  a  total  loss. 
This  acceptance  by  the  defendants,  and  by  the  other  underwriters, 
of  the  ship  as  a  total  loss,  necessarily  conceded  the  absolute  inability 
of  the  vessel  to  complete  her  voyage  and  deliver  her  cargo  at  the 
port  of  New  York.  The  abandonment  of  the  cargo  as  a  total  loss 
was  accepted  by  the  several  insurers  of  the  cargo.  These  abandon- 
ments of  ship  and  cargo,  and  the  acceptance  thereof,  entitled  the 
abandonees  to  the  possession  of  the  wreck  and  cargo  on  boani,  and 
to  treat  the  same,  or  whatever  thereof  could  be  rescued  by  their 
agents  or  by  salvors,  as  salvage  the  proceeds  of  which  should  be 
applied  to  their  benefit.  This  salvage  was  carried  by  the  under- 
writers to  the  port  of  New  York,  not  as  a  continuation  of  the  voy- 
age for  the  purpose  of  earning  freight  jpro  tcmto^  but  as  salvage  to  be 
disposed  of  and  applied  in  accordance  with  their  respective  interests. 
The  plaintiff  appears  to  have  been  consulted  to  some  extent,  in 
respect  to  the  disposition  of  the  salvage,  but  the  evidence  of  his 
connection  with  it  was  not  sufficient  to  have  justified  the  jury  in 
finding  that  he  received  any  portion  of  it  as  cargo,  delivered  from 
Hun— Vol.  X.        22 
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the  vessel  for  the  purpose  of  earning  any  portion  of  the  freight. 
But  for  a  single  circumstance  of  distinction,  we  should  regard  this 
ca3e  as  completely  disposed  of  by  The  Buffalo  City  Bamk  v.  The 
Northwestern  Inev/rwnce  Go.  (30  N.  Y.,  251).  In  that  case  the  ves- 
sel, cargo  and  freight  all  belonged  to  the  same  owner,  and  each  was 
insured  in  diflEerent  companies,  the  defendant  being  insurer  only  of 
the  freight  lost.  The  owner  made  abandonments  of  the  different  sub- 
jects of  insurance  to  the  respective  underwriters,  which  were  accepted. 
The  insurers  of  the  cargo  sent  persons  to  the  wreck,  and  saved  and 
caused  to  be  brought  into  port  a  very  large  proportion  of  the  cargo, 
but  in  a  damaged  condition.  The  defendant  insisted  that  the  plain- 
tiff was  not  entitled  to  recover  for  a  total  loss  of  the  freight,  but 
only^t?  Tcvba  upon  so  much  as  was  wholly  lost.  The  trial  court 
held  otherwise,  and  gave  judgment  for  the  whole  amount  of  the 
freight.  The  only  difference  between  the  facts  in  that  case  and  the 
present  is,  that  the  defendants  in  that  case,  who  were  insurers  of  the 
freight  list,  accepted  the  abandonment. 

The  Court  of  Appeals  sustained  the  recovery  in  that  action,  hold- 
ing that  the  owner  having  abandoned  the  freight  as  a  total  loss,  and 
the  defendant  having  accepted  the  same,  such  acceptance  was  con- 
clusive upon  it,  and  the  plaintiff  was  entitled  to  recover  the  full 
amount  of  the  freight,  and  not  merely  freight  pro  rata  itmeris. 
Denio,  Ch.  J.,  in  the  course  of  his  opinion,  after  alluding  to  the 
fact  of  the  acceptance  of  the  abandonment,  says:  "But  I  think 
there  was  just  occasion  for  abandonment.  The  vessel  became  a  total 
wreck  at  an  intermediate  point  which  was  not  a  port,  and  vessel, 
cargo  and  right  to  freight,  y^&rQ  jprvma  fade  lost.  No  freight  had 
been^eamed,  and  the  vessel  which  was  to  have  earned  it  was  broken 
to  pieces.  If  any  could  have  ever  been  earned,  it  would  not  have 
been  in  any  natural,  but  in  an  extraordinary  way,  as  by  the  owner 
of  the  cargo  accepting  it  where  it  then  was,  or  by  getting  it  to  the 
port  in  some  other  way. 

"Abandonment  is  said  to  be  justified  by  any  thing  which,  in  the 
course  of  the  voyage,  constitutes  at  that  time  a  total  loss.  If  any 
thing  subsequently  occurs,  as  a  rescue  in  the  case  of  a  vessel  captured, 
or  the  getting  the  cargo  to  port  in  another  vessel,  it  is  the  good 
fortune  of  the  underwriters,  but  it  does  not  affect  the  legality  of 
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the  abandonment.  {Holdsworih  v.  Wise^  7  B.  &  C,  794;  14 
Eng.  C.L.,  355.)" 

He  held,  also,  that  the  defendants,  as  insurers  of  freight,  succeeded 
to  all  claims  for  freight  which  Bruce  (the  owner)  would  have  had 
against  the  owners  of  the  cargo  had  it  been  owned  by  any  other 
person.  The  precise  state  of  things  described  in  the  opinion  of  the 
learned  chief  justice,  in  that  case,  have  occurred  in  this,  so  far  as 
respects  the  total  loss  of  the  ship  and  freight  at  the  time  the  aban- 
donment was  made. 

The  absence  of  the  acceptance  of  the  abandonment  of  the  freight 
by  the  defendant,  in  this  case,  only  leaves  open  the  question  whether 
such  abandonment  was  rightfully  and  properly  made.  If  it  were, 
the  same  conclusions  attach  to  it,  we  think,  as  though  it  had  been 
accepted  by  the  defendant.  The  only  diSerence,  as  it  seems  to  us, 
being  that  where  the  abandonment  is  accepted,  the  question  of  total 
loss  i&  no  longer  an  open  one,  but  where  the  abandonment  is  not 
accepted  the  insured  is  obliged  to  establish  by  satisfactory  proof,  a 
state  of  facts  clearly  showing  the  right  to  abandon.  That  state  of 
facts  was  in  this  case  clearly  proved.  The  vessel  was  stranded,  and 
despite  aU  efforts  to  save  her  was  destroyed  by  the  action  of  the  waves. 
The  abandonment,  as  a  total  loss,  was  accepted  by  the  defendant 
upon  its  policy  on  the  vessel.  Her  cargo  was  also  abandoned  as  a 
total  loss  to  the  underwriters  and  accepted  by  them ;  and  salvors,  or 
agents  in  their  behalf,  were  engaged  in  an  attempt  to  save  so  much 
of  it  as  it  might  be  possible  to  rescue.  Whatever  was  saved  was  in 
a  damaged  condition,  and  would  have  been  totally  lost,  but  for  the 
interference  of  the  abandonees,  or  salvors.  Upon  such  a  state  of 
facts  the  abandonment  of  the  freight  to  the  defendant  was  a  plain, 
legal  right  under  the  stipulations  of  the  policy.  The  exigency  had 
arisen  upon  which,  by  the  terms  of  the  contract,  abandonment  as  a 
total  loss,  might  be  made ;  for  we  think  no  one  can  doubt  that  at 
the  time  of  the  abandonment,  both  vessel  and  cargo  were  justly  to 
be  regarded  as  a  total  loss,  notwithstanding  the  intervention  of  sub- 
sequent circumstances  saved  a  portion  of  the  damaged  cargo.  The 
principles,  therefore,  which  controlled  the  case  of  the  Buffalo  City 
Bank  v.  The  Ncyrihrwestern  Ins,  Co.  {mprd)  seem  to  us  to  be  entirely 
controlling  of  the  present  case.  The  case  under  the  policy  for  total 
abandonment  having  thus  been  established,  the  poUcy  itself  provides 
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for  the  diflpositioa  of  any  savings  of  freight  in  a  clause  which  is  in 
these  words :  "Any  savings  of  freight,  then  on  board,  to  be  for  the 
benefit  of  the  company."  And  it  was  for  the  defendant,  if  the 
abandonees  of  the  cargo  succeeded  in  getting  any  portion  of  it  into 
port  under  such  circumstances  that  there  were  "  savings  of  freight," 
to  see  to  it  that  their  rights  to  such  savings,  under  the  abandonment, 
were  enforced  as  against  the  other  abandonees. 

They  cannot,  we  think,  charge  their  liability  for  a  total  loss,  under 
the  policy,  by  proving  that  the  abandonees  of  the  cargo  have  applied 
to  their  use,  such  savings  of  freight ;  but  we,  by  no  means,  intend 
to  indicate  that  upon  the  state  of  facts  existing  in  this  case,  there 
could  be  any  such  daim. 

The  true  rule,  on  that  subject,  is  probably  that  laid  down  by 
Chancellor  Kent,  in  D(wy  v.  HaUett  (3  Caines,  16).  (See  WaUer- 
8tem  V.  Cobwmihia  Ins.  Co.^  44  N.  Y.,  208  ;  AUen  v.  MerccmtUe  <md 
Mutaal  Ins.  Go,^  id.,  437.)  We  are  not  insensible  to  the  ingenious 
argument  of  the  learned  cotmsel  for  the  appellant,  nor  to  the  embai*- 
rafisment  which  some  of  the  points  made  by  him  bring  into  this  case, 
yet  the  consideration  we  have  been  able  to  give  to  it,  leads  us  satis- 
factorily to  ourselves,  to  the  conclusion  that  the  judgment  of  the 
court  below  is  right  and  should  be  affirmed. 

Brady  and  Daniels,  JJ.,  concurred. 

Judgment  affirmed. 

On  motion  for  a  reargument  made  at  this  term,  the  following 
opinion  was  delivered : 

Davis,  P.  J. : 

It  is  not  correct  to  say  that  the  court,  at  the  close  of  the  charge, 
withdrew  the  question  of  abandonment  from  the  jury.  On  the 
contrary,  the  question  was,  and  was  intended  by  the  court  to  be  left 
to  the  jury.  It  was  supposed,  when  the  former  opinion  was  written, 
that  the  verdict  necessarily  involved  the  finding  of  a  formal  abandon- 
ment. Our  attention  is  called  to  a  request  of  the  plaiutiff,  made  at 
the  close  of  the  charge,  which  is  in  these  words  :  "  I  ask  your  honor 
to  charge  that  if  the  jury  find  that  there  was  no  formal  abandonment 
of  the  freight,  and  they  find  that  no  part  of  the  cargo  reached  the 
plaintiff  at  the  port  of  destination  in  specie^  they  may  still  find  for 
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the  plaintiff,  for  there  was  then  a  total  loss  of  the  freight."  "  The 
conrt  so  charged."  If  the  jury  found,  as  they  may  have  done,  that 
there  was  no  formal  abandonment  of  the  freight,  but  that  no  part  of 
the  cargo  ever  reached  the  plaintiff  m  specie^  it  seems  to  us  that  the 
plaintiff  would  still  be  entitled  to  a  verdict.  The  cargo  was  taken 
possession  of  by  its  abandonees,  and  by  salvors,  under  such  circum- 
stances and  for  such  purposes  that  its  character  was  changed ;  and 
by  the  terms  of  the  contract  between  these  parties,  the  right  to 
freight  was  transferred  to  the  defendants.  Unless  some  portion  of 
the  cargo  came  to  the  plaintiff's  hands  m  specie  and  as  oa^go,  no 
freight  would  be  earned  entitling  defendants  to  a  deduction  from 
its  total  loss,  whatever  rights  defendants  may  have  had  to  partici- 
pate in  the  distribution  of  the  salvage. 

There  was  no  error  in  charging  the  request.  We  find  no  reason 
to  change  our  views  as  to  the  correctness  of  the  verdict  and  judg- 
ment, and  wish  to  add  nothing  further  than  to  indicate  that  if  the 
jury  found  favorably  to  plaintiff  on  either  of  the  propositions  sub- 
mitted, to  wit,  the  abandonment  or  the  delivery  m  specie  to  plaintiff 
of  any  part  of  the  cargo,  the  plaintiff  was  entitled  to  recover. 

The  motion  for  reargument  should  be  denied. 

Danibls,  J.,  concurred. 
Motion  denied. 


ALGEKNON  S.  SULLIYAN,  Public  Administrator,  and 
AS  Administrator,  etc.,  of  DOMINIQUE  STROMENEE, 
Deceased,  Respondent,  v.  CHARLES  B.  FOSDICK  and 
others.  Executors,  etc.,  of  HENRY  DELAFIELD,  Deceased, 
Appellants. 

StakOe  €f  UndtaUons — money  depomted  at  interest  eyJl^ect,  to  draft —  bwrdm  of  proof 
as  to  draft — Admdmstrator  with  will  annexed — administera  entire  pereondUy 
— what  assets  jtuttfy  his  appointment — the  appointment  cannot  be  attacked  col- 
lateral. 

Where  money  is  deposited  with  any  individual,  not  a  banker,  trustee  or  agent, 
upon  an  agreement  that  he  shall  pay  interest  thereon,  and  that  the  same  shall 
not  be  withdrawn  except  by  drafts,  payable  thirty  days  after  sight,  no  pre- 
somption  of  payment  arises,  nor  will  the  statute  of  limitations  run  against  the 


Digitized  by 


Google 


174  SULLIVAN  V.  FOSDICK. 

First  Depabtmbnt,  March  Term,  1877. 

debt,  until  it  is  shown  that  drafts  drawn  against  the  said  person,  in  pursuance 
of  the  agreement,  have  been  presented  and  dishonored. 

It  rests  upon  the  party  claiming  the  benefit  of  the  statute  to  show  the  presenta- 
tion and  dishonor  of  such  drafts. 

In  March,  1854,  $4,000  was  deposited  with  one  D.,  upon  the  agreement  that  he 
s^iould  pay  interest  thereon  at  the  rate  of  six  per  cent  per  annimi,  and  that  the 
principal  should  only  be  withdrawn  by  drafts  payable  thirty  days  after  sight. 
March  7,  1855,  D.  wrote  to  the  depositor  stating  that  he  had  credited  him  with 
|240,  being  the  interest  to  March  1,  1855. 

In  an  action  brought  by  the  administrator  of  the  depositor  in  1876,  hM, 

(1)  That  no  presumption  of  payment  arose  under  the  statute  of  limitations  in 
regard  to  the  $4,000,  until  the  presentation  and  dishonor  of  drafts  drawn  against 
the  same; 

(2)  That  the  letter  informing  the  depositor  that  the  interest  due  March  1,  1855, 
had  been  credited  to  him,  did  not  have  the  effect  of  adding  the  amount  thereof 
to  the  principal,  so  as  to  cause  it  to  bear  interest  thereafter,  nor  did  it  make 
that  amount  then  due,  so  that  the  statute  of  limitations  would  then  commence 
to  run  against  it. 

Where  an  application  is  made  to  a  surrogate  for  letters  of  administration  upon 
the  estate  of  one  who  has  died  in  a  foreign  country,  upon  the  ground  that  he 
has  left  assets  in  the  county  of  such  surrogate,  it  is  sufficient  if  it  appear  that  the 
deceased  had  a  claim  against  a  resident  of  the  said  county  for  money  depos- 
ited with  him,  even  though  it  should  subsequently  be  shown  that  such  claim 
was  invalid  and  incapable  of  enf  prcement. 

Where  a  surrogate  has  issued  letters  of  administration,  with  the  will  annexed, 
upon  the  estate  of  one  who  has  died  in  a  foreign  country,  neither  the  validity 
of  the  will  nor  the  authority  of  the  administrator  can  be  attacked,  by  one 
against  whom  an  action  is  brought  to  recover  a  debt  alleged  to  be  due  to  the 
estate. 

The  authority  of  an  administrator,  with  the  will  annexed,  is  not  confined  to  the 
property  disposed  of  by  the  will,  but  it  is  his  duty  to  collect  and  administer 
the  entire  personal  estate  within  his  jurisdiction. 

Appeal  from  a  judgment  in  favor  of  tlie  plaintijBE,  entered  npon 
the  report  of  a  referee. 

This  action  was  brought  to  recover  the  sum  of  $4,000  and  inter^t, 
which  sum  was  deposited  by  Dominique  Stromener  with  Henry 
Delafield. 

The  Abbe  Stromener,  a  priest,  at  Jeremie,  Hayti,  in  November, 
1853,  forwarded  to  Henry  Delafield  two  drafts  amounting  to  $4,000, 
upon  which  Mr.  Delafield,  in  February,  1854,  realized  that  sum. 

It  was  agreed  that  the  moneys  should  be  left  in  Mr.  Delafield's 
hands  at  six  per  cent  interest,  to  be  drawn  only  as  follows :  "And 
when  you  wish  to  withdraw  them  you  can  draw  on  me  at  thirty 
days'  sight,  if  that  is  preferable  to  sixty  days'  sight." 
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On  March  1,  1856,  Mr.  Delafield  credited  Mr.  Stromener  with 
$240,  the  interest  on  the  above  sum  to  March  1, 1855,  and  on  March 
seventh  advised  him  thereof  by  letter. 

Mr.  Stromener  died  in  1856  or  1857,  and  his  death  was  admitted 
by  Mr.  Delafield.  He  left  an  olographic  will,  which  waa  proved, 
under  the  laws  of  Hayti,  in  1875,  and  an  exemplification  thereof 
was  duly  adjudicated  upon  and  admitted  to  probate  by  the  surrogate 
of  the  county  of  New  York,  by  decree  made  November  30, 1875. 
The  snrrogate  of  said  county  also  by  an  adjudication  by  him  duly 
made  granted  letters  of  administration,  with  the  wiU  annexed,  to  the 
plaintiff,  January  3, 1876. 

The  following  is  a  copy  of  said  will : 

"  Jeremie,  the  eighteenth  January,  thousand  eight  hundred  fifty- 
six.  To  Miss  Eosemonde  Gaveau. —  I  come  to  thank  you  by  this 
letter  for  all  the  good  care  you  have  bestowed  upon  me  for  six 
years ;  cares  which  appear  to  me  like  those  of  a  mother  or  a  sister. 
Therefore,  in  thankfulness  I  declare  to  you  that  on  my  death  the 
trunk  and  all  that  it  contains  shall  belong  to  you.  That  trunk  which 
I  have  intrusted  to  you,  and  which  you  have  deposited  with  you. 

"  Tour  friend, 
«(Sd.)  DOMINIQUE  STKOMENER." 

Henry  Delafield  died  in  1875  and  the  defendants  duly  qualified 
a$  his  executors. 

Thereupon  the  proper  draft  and  demand  having  been  made  of 
defendants,  and  they  having  refused  payment,  this  action  waa 
brought;  to  which  the  defendants,  after  sundry  admissions  and 
deniak,  pleaded :    1.  Payment ;  2.  Statute  of  limitations. 

Upon  the  trial  the  defendants  offered  no  evidence,  and  the  only 
questions  raised  by  them  were:  1.  The  statute  of  limitations; 
2.  Presumption  of  payment;  3.  That  the  paper  proved  as  Mr. 
Stromener's  will  was  not  a  will ;  4.  That  plaintifE,  in  administer- 
ing the  estate,  is  limited  to  the  assets  mentioned  in  the  will. 

The  referee  reported  in  favor  of  the  plaintifE,  and  the  defendants 
have  appealed  from  the  judgment  thereupon, 

jp'lamen  B.  CwndLer^  for  the  appellants.  The  plaintiff,  in  the  capa- 
city of  administrator  with  the  wiU  annexed,  had  no  right  to  bring  an 
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action  for  the  claim  mentioned  in  the  complaint,  for  an  adminifitra- 
tor  with  the  will  annexed  has  interest  only  in  the  property  disposed 
of  by  the  terms  of  the  will.  The  will  only  disposed  of  a 
trunk  and  its  contents,  the  evidence  not  disclosing  what  were 
the  contents.  Even  where  a  demand  is  required,  either  by  rule 
of  law  or  by  express  agreement  of  the  parties,  before  a  right 
of  action  accrues,  yet,  after  a  reasonable  lapse  of  time,  a 
demand  will  be  presmned.  {Codman  v.  Rogers^  10  Pick.  [Mass.], 
113 ;  Angell  on  Limitations  [6th  ed.],  95,  §  96.)  As  a  general  rule, 
where  an  act  on  the  part  of  the  creditor  is  necessary  to  fix  the  lia- 
bility of  his  debtor,  the  act  must  be  performed  within  six  years 
from  the  date  of  the  contract.  {Morrison  v.  MvUm^  34  Penn.  St., 
12.)  If  in  a  contract  to  pay  money  on  a  condition  no  time  of  pay- 
ment or  performance  of  the  condition  be  fixed,  the  statute  begins  to 
run  after  the  eicpiration  of  a  reasonable  time  for  payment.  {Doe  v. 
Thompson^  2  Fost.  [N.  H.],  217;  Laforge  v.  Jayne^  9  Penn. 
St.  410;  Pittsburg  a/nd  CoTmeUsmUe  H.  Co,  v.  Byera^  8 
Casey  [Penn.  St.],  22;  McChMy  v.  Pittshwrg  omd  CormeUa- 
ville  P.  Go.j  8  Casey,  25;  PiMabwrg  mid  ConneUaviUe  P, 
Go.  V.  Orahma^  12  id.,  77 ;  PoU  v  Glegg^  16  Mees.  &  Wels.,  321 ; 
Bamk  of  Missovan,  v.  Perioist,  10  Mo.,  519 ;  Poley  v  PiUj  1  Phil. 
Ch.  K.,  404 ;  Tqpham  v.  Braddick,  1  Taunt.,  572 ;  MitcheU  v. 
MoL&rmm^  4  Texas,  151;  Lyle  v.  Mv/rray^  4  Sandf.,  590.) 
Even  if  the  statute  has  not  run  against  the  principal  of  the 
loan  in  the  case  at  bar,  for  which  a  thirty  or  sixty  days' 
draft  or  demand  was  made  necessary  by  the  terms  of  the 
agreement,  the  plaintiffs  alleged  claim  against  that  part  of  the 
interest  which  was  due  prior  to  six  years  before  the  commencement 
of  this  action  is  barred  by  the  statute  of  limitations.  {Oreenleaf  y. 
KeUogg^  2  Mass.,  568 ;  Gooley  v.  Pose^  3  id.,  221 ;  Perries  v. 
Ja/nmson^  5  Term.  Rep.,  553.)  A  demand  for  the  interest  in  the 
case  at  bar  was  not  necessary  before  the  right  of  action  accrued  for 
such  interest.  {PoU  v.  Glegg,  16  M.  &  W.,  321;  Carr  v. 
Garr^l  Meriv.,  541  n;  Deowynes  y.  NoUe^  1  id.,  568;  Sims 
V.  Bmd,  5  Bame.  &  Adolph.,  38;  Foley  v.  HiU,  1  Phil. 
Ch.  R.,  399;  affirmed  in  2  House  Lord  Cases,  39;  Bou- 
vier's  Law  Diet.,  "Deposit;"  Bcmh  of  Missovri  v.  Benoist, 
10  Mo.,  419.)    No  demand  is  necessary,  in  the  absence  of  an. 
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express  agreement  requiring  it,  before  an  action  for  a  loan  or 
deposit  of  money  against  an  ordinary  individual  who  is  not  a 
banker,  nor  an  agent,  nor  a  trustee.  (See  dissenting  opinion  of 
Wright,  J.,  in  Payne  v.  Ga/rdiner^  29  N.  Y.,  1Y4 ;  Johnson  v. 
Fa/nmer^  Bomk^  1  Harr.  [Del.],  117 ;  DwmalVa  Exrs,  v.  Mayrvr 
der^  1  Harris  &  GiU,  439,  Md.  Ct.  App. ;  Laforge  v.  Jayne^  9  Penn., 
410;  Cook  V.  CooJc^  19  Tex.,  434.)  A  provision  to  pay  a  note 
"  at  any  time  within  six  years  "  is  a  promise  to  pay  on  demand, 
though  not  in  itself  a  note,  and  the  statute  runs  from  the  date  of 
the  promise.  ( Young  v.  Weston^  39  Me.  [4  Heath],  492 ;  Parsons 
on  Contracts,  vol.  3,  *92 ;  LitUe  v.  Bltmt,  9  Pick.  [Mass.],  488 ; 
Wemncm  v.  Mohawk  Ins,  Co.^  13  Wend.,  267 ;  Perry  v.  Griffith^ 
1  Harris  &  Gill  [Md.],  439 ;  Nof^ton  v.  Ellam,  2  Mees.  &  Wels., 
461 ;  Ba/rumgh  v.  White^  4  Bame.  &  Cress.,  325  ;  Angell  on  Limitar 
tions  [6th  ed.],  §  96,  and  note ;  Swift  v.  I/jmier^  1  Hill  [S.  C],  31 ; 
Stafford  v.  Richardson^  15  Wend.,  302;  Hickok  v.  Hickok^  13 
Barb.,  632 ;  Lyle  v.  Murray^  4  Sandf.,  591 ;  Leonard  v.'  PiMey^  5 
Wend.,  30 ;  Alien  v.  MiUs^  17  id.,  202.) 

James  S.  Steams,  for  the  respondent.  The  statute  does  not  begin 
to  run  until  default  made.  {Payne  v.  Ga/rdiner,  29  N.  Y.,  146 ; 
afBrming  Payne  v.  Slate,  39  Barb.,  634 ;  Sweet  v.  Irishj  36  id., 
467  ;  2  Greenl.  on  Ev.,  §  435 ;  Cowen's  Treatise,  §  1098.)  No  such 
presumption  of  payment  can  arise  until  the  lapse  of  a  certain  period 
after  the  cause  of  action  has  accrued.  {Ingraham  v.  Baldwin,  9 
N.  Y.,  47 ;  Jackson  v.  Sotchkiss,  6  Cow.,  403 ;  Jackson  v.  Pierce, 
10  Johns.,  417 ;  Heyer  v.  Prvyn,  7  Paige,  470.)  The  letters  of 
administration  are  conclusive  evidence  of  the  authority  of  the  per- 
sons to  whom  granted.  (2  Edm.  Stat.,  82,  §  56 ;  Belden  v.  Meeker, 
47  N.  Y.,  810;  same  as  to  Public  Administrator,  2  Edm.  Stat., 
127,  §  23.) 

Davis,  P.  J. : 

In  deciding  this  case,  the  learned  referee,  William  M.  PBrrcHARD, 
Esq.,  delivered  the  following  opinion : 

"  In  November,  1853,  Dominique  Stromener,  an  ecclesiastic,  resid- 
ing at  Jeremie,  in  the  Republic  of  Hayti,  sent  to  defendants'  testator 
drafts  due  about  1st  March,  1854,  and  then  paid,  for  $4,000,  which 
amount  he  desired  Mr.  Delafield  to  retain  and  allow  him  interest 
Hun— Vol.  X.        23 
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upon  it.  Mr.  Delafield  decKned  to  allow  interest  if  he  was  to  be 
liable  to  refund  the  money  on  demand ;  and  it  was  thereupon  agreed 
between,  them,  that  in  order  to  withdraw  said  money  Stromener 
must  draw  on  Delafield  at  thirty  days  or  more  after  sight,  and  that 
Delafield  should  allow  interest  at  six  per  cent  per  annum. 

"  On  7th  March,  1856,  Delafield  writes  to  Stromener :  'According 
to  my  anterior  agreement,  I  have  credited  you  with  $240,  being 
interest  for  one  year  from  1st  March,  1854,  to  1st  March,  1855, 
on  the  $4,000  of  yours  which  I  have  in  my  possession.' 

"In  1856  or  1857,  Stromener  died  at  Jeremie.  In  the  course  of 
1857,  his  death  was  known  to  Delafield,  and  familiarly  spoken  of 
by  him.  The  paper  which  has  been  admitted  to  probate  as  his  will 
bears  date  18th  January,  1856.  No  evidence  is  given  that  Stro- 
mener, in  his  lifetime,  ever  drew  for  the  money,  or  any  part  of  it, 
or  for  the  interest  credited  on  1st  March,  1855,  or  that  any  draft 
was  ever  made  for  it  until  plaintiff  made  such  draft  upon  defend- 
ants on  26th  January,  1876. 

"  I.  It  is  claimed  by  defendants  that  the  lapse  of  time  (more  than 
twenty  years),  from  the  time  of  the  deposit  affords  a  legal  presump- 
tion of  payment.  It  is  not  claimed,  however,  that  action  could 
have  been  maintained  against  Mr.  Delafield  until  after  a  draft  at 
thirty  days'  sight  should  have  been  dishonored ;  nor  is  it  attempted 
to  be  shown,  as  matter  of  fact,  that  any  such  draft  was  drawn  prior 
to  that  by  plaintiff  as  administrator. 

"  Undoubtedly,  as  matter  of  reason,  there  is  ground  for  arguing 
that  where  a  contract  or  transaction  has  left  it  optional  with  a  cred- 
itor at  any  time,  by  notice  or  other  act,  to  make  the  debt  due  after 
a  certain  interval,  it  may  just  as  well  be  presumed,  after  suitable 
lapse  of  time,  that  the  notice  has  been  given,  and  payment  made, 
as  payment  alone  may  be  presumed  when  debt  is  due  without  notice. 
But  presumptions,  like  other  limitations,  do  not  depend  upon  the 
reasons  applicable  to  a  particular  case.  They  depend  solely  upon 
authority,  either  of  statute  or  of  a  course  of  judicial  decisions ;  and 
upon  authority,  it  is  clear  that  presumption  of  payment  arises  only 
upon  a  lapse  of  time  after  the  cause  of  action  has  accrued.  The 
rule  is  so  stated  by  the  text-books  (Greenleaf,  Phillips)  and  its 
application  is  well  illustrated  in  such  cases  as  Halden  v.  Crafts  (4  E 
D.  Smith,  490)  ;  Bai/rd  v.  Walker  (12  Barb.,  298)  ;  Sweet  v.  Irish 
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(26  id.,  467).  Payne  v.  Oa/rdhier  (29  N.  Y.,  146)  lays  down  the 
fiame  rule,  the  judges  only  differing  upon  the  question  whether  it 
applies  to  that  particular  ease. 

"  The  opinion  of  Judge  Woodettff,  in  Halden  v.  Grafts^  is  an  able 
vindication  of  the  rule. 

"  II.  Many  of  the  authorities  cited  by  counsel  were  to  the  effect 
that  presumptions  arising  from  lapse  of  time  may  be  repelled  by 
proof  of  circumstances  explaining  delay,  as  for  instance,  in  1  Starkie 
Nisi  Prius  Cases,  101,  where  plaintiff  had  resided  abroad  for  the  last 
twenty  years,  and  it  seems  that  such  proof  is  admissible.  But  I 
have  not  specially  considered  that  point,  having  come  to  the  conclu- 
sion that  presumption  of  payment  did  not  attach  in  the  present  case. 

"  in.  It  is  objected,  by  defendants'  counsel,  that  the  paper  proved 
as  a  will  of  Stromener  is  not  a  will  within  the  meaning  of  3 
Bevised  Statutes,  152,  section  68  (5th  ed.). 

"  The  sole  requirement  of  that  section  for  a  will  of  personal  estate 
executed  by  a  person  residing  out  of  this  State  is,  that  it  should  be 
executed  according  to  the  laws  of  the  State  or  country  in  which  it 
was  made. 

"  The  laws  of  Hayti  (Code  Civil)  have  been  put  in  evidence,  and 
contain  the  following  provisions : 

<< '  Aet.  778.  A  win  may  be  oligraphic,  or  made  by  public  act,  or 
in  the  mystic  form. 

"  *Abt.  779.  An  oligraphic  wiU  shall  not  be  valid  unless  it  is  writ- 
ten entirely,  dated  and  signed  by  the  hand  of  the  testator.  It  is 
not  subject  to  any  other  formality.' 

"Afterwards,  at  section  813,  the  formalities  for  probate  of  such 
will  in  Hayti  are  prescribed. 

"  The  will  in  question  is  quite  informal,  but  its  substance  and  mean- 
ing are  clearly  and  simply  testamentary.  Can  it  be  doubted  that 
the  identical  paper,  if  executed  in  this  State  in  the  manner  required 
by  our  statute,  would  be  entitled  to  probate  ? 

"  It  is  shown  to  have  been  executed  according  to  the  laws  of  Hayti, 
and  duly  admitted  to  probate  there ;  and  an  authenticated  copy  of 
the  will  and  probate  having  been  produced  before  the  surrogate  of 
New  York,  he  has  adjudged  and  decreed  that  the  will  had  been 
dvly  admitted,  that  the  copy  had  been  duly  authenticated,  and  that 
letters  of  administration  should  issue  thereon. 
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"  IV.  But  it  is  claimed  that  the  surrogate  liad  no  jurisdiction  to 
issue  letters  upon  such  will. 

"  The  surrogate's  jurisdiction  does  not  depend  in  the  least  upon 
the  will.  He  must  have  jurisdiction  on  other  grounds,  and  then 
the  statute  requires  the  copy  will  to  be  presented  to  '  the  surrogate 
having  jurisdiction.' 

"  The  ground  of  jurisdiction  here  is  a  plain  one,  that  the  decedent 
left  assets  within  this  county.  If  defendants  deny  that  fact  because 
the  claim  against  Mr.  Delafield  may  be  invalid,  that  would  be  a 
mere  begging  of  the  question.  The  claim  itself,  if  made  in  good 
faith,  is  assets  without  reference  to  the  final  result  of  a  suit  upon  it. 

"  V.  In  this  view  and  for  the  purposes  of  this  action,  it  can  hardly 
be  material  whether  the  wiU  is  valid  or  not.  Upon  the  single  fact 
of  a  decedent  having  left  assets  in  the  county,  the  surrogate  haxi 
jurisdiction,  and  tlie  public  administrator,  in  the  absence  of  rela- 
tives, etc.,  was  entitled  to  letters  of  administration.  It  makes  no 
difference  as  to  his  powers  whether  they  are  issued  with  the 
will  annexed  or  without.  The  difference  is  in  the  manner  of 
distribution. 

"  VI.  It  would  have  been  a  shorter,  and  perhaps  an  equally  proper 
and  effectual  mode  of  disposing  of  the  fourth  point  of  defend- 
ant's counsel,  to  say  that,  after  all,  the  mode  of  appointment  of 
plaintiff  was  not  open  to  objection  by  defendants  in  this  action. 

"  If  this  is  a  valid  claim  against  their  testator  they  will  be  abund- 
antly protected  in  paying  it  to  the  plaintiff.  (2  Edm.  St.,  80,  §  47 ; 
2  id.,  82,  §  56.) 

"  The  letters  of  administration  are  suflScient  evidence  prvma  facie 
to  estabUsh  plaintiff's  representative  capacity.  {JSdden  v.  Meeker, 
47  K  Y.,  310.) 

"  Payment  to  an  administrator,  duly  appointed,  is  a  bar  to  a  second 
action,  even  though  the  intestate  was  not  dead  and  appointment  had 
been  obtained  by  fraud.  TJie  decision  of  the  surrogate  that  the 
requisite  jurisdictional  facts  exist,  is  conclusive  until  regularly 
reversed  or  vacated,  and  wiU  protect  all  innocent  parties  acting  on 
the  faith  of  it.  {Roderigas  v.  E.  R,  Savings  Institution^  N.  Y. 
Court  of  Appeals  ;  reported  in  American  Law  Register,  for  April, 
1876 ;  63  N.  Y.,  460.) 

^' VII.  The  statute  (3  R.  S.  [5th  ed.],  p.  157,  §  22)  makes  no  such 
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limitation  upon  the  authority  of  an  administrator  with  the  will 
annexed  as  is  claimed  in  the  brief  of  defendant's  counsel. 

"  On  the  contrary,  it  is  the  obvious  duty  of  any  executor  or  admin- 
istrator to  collect  and  administer  the  entire  personal  estate  within 
his  jurisdiction.  Our  statute  specially  regulates  the  distribution  of 
the  surplus  after  all  the  requirements  of  the  will  are  satisfied.  (2  R. 
S.  [1st  ed.],  96,  §  75.)  The  whole  system  of  our  statutes  is  incon- 
sistent with  the  theory  that  the  powers  of  an  executor  or  adminis- 
trator with  the  will  annexed,  are  limited  to  fulfilling  the  require- 
ments of  the  will.  The  same  principle  and  practice  prevail  in  other 
States.  {Parris  v.  Goib,  5  Eichardson's  Eq.,  450 ;  Jlwi/s  v.  Jack- 
san^  6  Mass.,  149.) 

"  Vni.  A  question  of  detail  remains  as  to  the  exact  amount  of 
plaintiff's  recovery.  What  was  the  effect,  if  any,  of  Mr.  Delafield's 
letter  of  March  7,  1856,  informing  Stromener  that  he  had  credited 
him  with  $240,  being  interest  for  one  year,  to  1st  of  March,  1855, 
on  the  $4,000,  in  the  absence,  so  far  as  appears,  of  any  answer  from 
Stromener  ? 

"  Was  it  added  to  the  principal,  so  as  itself  to  bear  interest  ?  I 
think  not.  If  Stromener  had  chosen  to  call  for  payment  of  interest 
at  any  time  I  suppose  he  would  have  been  entitled  to  it  on  demand, 
and  Mr.  Delafield  had  expressly  refused  to  allow  interest  on  any 
sum  payable  on  demand. 

"  Did  that  letter  have  the  effect  of  separating  the  $240  from  the 
principal  and  making  it  due,  so  that  any  statute  of  limitations  might 
run  against  it  ?  Apparently  not.  According  to  Payne  v.  Oa/rdr 
ner,  cited  above,  action  could  not  have  been  maintained  for  that 
$240  without  previous  demand,  and  the  statute  of  limitations  would 
not  apply  to  it. 

"  On  the  whole,  I  am  of  opinion  that  the  letter  merely  informed 
Stromener  of  an  existing  fact,  and  had  no  legal  effect  whatever ; 
that  the  true  principal  sum  is  $4,000,  and  that  the  interest  inci- 
dent to  it  runs  from  24th  February,  1854,  at  six  per  cent,  and  runs 
at  that  rate  to  the  present  time.  When  a  contract  calls  for  interest 
at  less  than  the  lawful  rate,  the  same  rate  of  interest  continues 
after  the  debt  becomes  due,  and  until  judgment.  {MiUer  v.  Bur- 
TougJis^  4  Johns.  Ch.,  436 ;  Vcm  Beuren,  v.  Voun  Gaashech^  4  Cowen, 
496 ;  iT.  T.  L.  amd  T.  Co.  v.  Mcmnmg,  3  Sandf.  Ch.  [m.  p.],  58.)" 
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This  opinion  covers,  with  admirable  ability  and  clearness,  every 
important  question  raised  npon  the  trial,  or  on  this  appeal,  but  one. 
A  careful  examination  of  the  case  has  led  us  to  the  same  conclu- 
sions reached  by  the  referee  in  respect  to  the  points  considered  by 
him ;  and  it  is  unnecessary,  for  that  reason,  to  do  more  than  adopt 
his  opinion  as  our  own. 

In  respect  to  the  question  so  elaborately  and  ably  argued  by  the 
learned  counsel  for  the  appellant,  whether  a  demand  was  necessary 
in  this  case,  in  order  to  set  the  statute  of  limitations  in  motion,  we 
are  of  opinion  that  the  question  is  disposed  of  by  the  case  of  Payne 
V.  Oa/rdmer  (29  N.  T.,  146),  which  holds,  in  substance,  that  a 
demand  is  necessary  before  action,  in  the  case  of  a  deposit  with  an 
individual  who  is  not  a  banker,  trustee  or  agent.  But  in  this  case, 
a  demand  was  required  by  the  express  agreement  between  the  par- 
ties ;  and  the  precise  form  of  demand  was  specified  by  the  agree- 
ment to  be  a  draft  at  thirty  or  sixty  days'  sight.  In  such  a  case 
we  see  no  reason  to  doubt  that  the  defendant's  testator  could  have 
protected  himself  against  any  action  brought  by  the  plaintiff's  testator 
at  any  time  prior  to  such  demand.  In  respect  to  the  presumption  that 
such  demand  had  been  made,  so  that  the  statute  commenced  to  run 
long  enough  before  the  beginning  of  this  action  to  bar  the  recovery, 
it  may  be  suggested,  in  addition  to  the  reasons  presented  by  the 
learned  referee,  that  it  does  not  appear  in  the  case  that  any  person 
was  authorized  to  make  the  demand,  from  the  time  of  the  death  of 
Stromener,  in  1857,  until  the  probate  of  his  wiU  before  the  courts 
of  Hayti,  in  1875.  Upon  such  a  state  of  facts  it  is  very  question- 
able whether  the  presumption  of  a  demand  has  any  ground  to  stand 
upon,  notwithBtanding  the  great  lapse  of  time  since  the  deposit  of 
the  money. 

Under  the  case  of  Hoderigae  v.  £iz8t  Rvoor  Sa/omgs  Institution 
(63  N.  T.,  4:60)  the  appellants  will  be  fully  protected  in  making 
payment  of  the  demand  to  the  respondent. 

The  judgment  should  be  affirmed,  with  costs. 

Brady  and  Daihels,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


Digitized  by 


Google 


BUCHAN  V.  RINTOTJL.  183 


Fmn?  Dbpabtmbnt,  Mabcp  Tebm,  1877. 


JAMES  BUCHAN  and  EGBERT  0.  BUCHAN,  Exeoutobs, 
ETC.,  Appellants,  v.  JAMES  EINTOUL,  Exbcutoe,  etc., 
Eespondent. 

BxeeuUyn  and  trustees  —  applicoMonfor  an  aceounttng  by,  under  2  B.  8.,  92,  §  52 — 
may  be  made  by  their  co-trustee  — patoer  of  surrog<Ue  qf  New  York  to  order  a  refer- 
enee  to  take  such  account —  chap.  359  of  1870,  sec.  6. 

Where  a  testator  derises  all  the  rest,  residue  and  remainder  of  his  estate  to  his 
executors,  to  carry  out  the  trust  created  by  his  will,  one  of  such  executors  may 
apply  to  the  surrogate,  under  section  52  of  2  Revised  Statutes  (92),  for  an  order 
requiring  his  co-executor  to  render  and  file  an  account  as  therein  provided. 

Where  objections  are  filed  by  such  applicant  to  the  account  rendered  in  pursuance 
of  such  an  order,  the  surrogate  of  New  York  may,  under  section  6  of  chapter 
359  of  1870,  appoint  a  referee  to  examine  such  account,  and  report  thereon  to 
him. 

Appeal  from  an  order  made  by  the  smrogate  of  the  comity  of 
New  York,  denying  a  motion  made  on  behalf  of  the  appellants 
herein^  to  set  aside  an  order  of  reference  made  herein,  and  to  dismiss 
the  objections  made  by  the  respondent  to  the  account  rendered  by 
the  appellants,  without  hearing  the  same,  on  the  ground  that  the 
said  respondent  had  no  standing  in  court. 

J.  P.  FUoh  and  A.  De  Witt  Bald/ujin^  for  the  appellants. 
JoJm  L.  Dwoefnport^  for  the  respondent. 

Davis,  P.  J. : 

The  appellants  and  respondent  herein  were  by  the  last  will  and 
testament  of  Thomas  B.  Eich,  and  by  a  codicil  thereto,  appointed, 
together  with  his  widow,  executors  and  executrix  of  the  will.  By 
the  residuary  clause  of  the  will  the  testator  gave,  devised  and 
bequeathed  tQ  his  executrix  and  executors  all  the  rest,  residue  and 
remainder  of  his  estate,  real  and  personal,  in  trust,  to  receive  the 
rents,  issues  and  profits  of.  said  real  estate,  and  to  invest  his  personal 
estate  at  interest,  and  receive  the  interest  and  income  thereof,  and 
apply  the  whole  of  said  rents,  interest,  profits  and  income  to  the 
use  of  his  wife,  for  and  during  her  natural  life,  and  on  her  decease 
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to  divide  the  estate,  real  and  personal,  into  two  eqnal  parts  or  shares, 
and  convey  or  assign  and  deliver  such  shares  as  specially  directed  in 
said  residuary  clause. 

The  respondent  and  the- appellants  all  qualified  as  such  executors, 
but  the  appellants  have  had  the  control  and  management  of  the 
estate.  At  the  expiration  of  ei^teen  months  after  their  appoint- 
ment, the  executors  having  filed  no  account  as  required  by  statute, 
the  respondent  made  application  by  petition  to  the  surrogate  for  an 
order  requiring  such  account  to  be  filed.  The  surrogate  made  such 
an  order  and  in  obedience  the  appellants  filed  an  account  on  oath, 
and  subsequently  a  further  account,  amending  the  first  in  some 
particulars.  The  respondent  filed  objections  thereto  and  the  surro- 
gate made  an  order  referring  the  account  for  examination  to  an 
auditor,  with  instructions  to  the  auditor  to  proceed  to  a  hearing  and 
to  audit  said  account,  upon  notice  to  be  given  to  the  several  parties. 
Afterwards  the  several  legatees  under  the  will  intervened  and 
appeared  by  counsel,  and  a  motion  was  made  on  behalf  of  the  present 
appellants  and  the  cesttd  que  trust  under  the  will,  to  set  aside  the 
order  of  reference  to  the  auditor,  and  to  dismiss  the  objections  filed 
by  the  respondent  without  hearing  the  same.  This  motion  was 
denied  by  the  surrogate,  and  the  present  appeal  is  from  the  order 
of  denial.  The  questions  made  upon  the  appeal  are,  first,  whether 
the  respondent  occupied  such  a  relation  to  the  estate  that  he  had  a 
right  under  the  statute  to  intervene  and  require  an  account  to  be 
rendered  ?  The  statute  provides  that  an  executor  or  administrator 
after  the  expiration  of  eighteen  months  from  the  time  of  his  appoint- 
ment may  be  required  to  render  an  account  of  his  proceedings  by 
an  order  of  the  surrogate,  to  be  granted  upon  application  from  some 
person  having  a  demand  against  the  personal  estate  of  the  deceased, 
whether  as  creditor,  legatee  or  next  of  kin,  or  some  person  repre- 
senting any  minor  having  such  claim.  (2  R.  S.,  92,  §  52.)  It  is 
insisted  that  an  executor  cannot  move  under  this  statute  for  an 
accounting  by  his  co-executors,  because  he  is  not  a  person  having  a 
demand  against  the  personal  estate  of  the  deceased,  either  as  creditor, 
legatee  or  next  of  kin,  as  required  by  the  statute  above  quoted. 
But  the  respondent  did  not  occupy  the  naked  relation  of  executor  in 
this  case.  He  was,  by  the  residuary  clause,  made  one  of  the  trustees 
of  the  entire  residuary  estate  of  the  decedent,  both  real  and  per- 
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sonal.  TTifl  petition  to  the  surrogate  for  an  order  of  accounting 
describeB  him  as  one  of  the  trustees  named  in  the  last  will  of 
Thomas  B.  Rich,  deceased.  All  the  residue  of  the  testator's  estate, 
after  payment  of  specific  legacies  was  given,  devised  and  bequeathed 
to  the  executors,  aa  trustees.  For  the  purposes  of  the  trust  they  took 
the  legal  title,  and  in  our  opinion,  come  fairly  within  the  descrip- 
tion of  the  persons  in  the  fifty-second  section  of  the  act  above  cited, 
upon  whose  application  the  surrogate  may  order  the  executors  to 
render  an  account  of  their  proceedings  after  the  lapse  of  eighteen 
months.  Whether  a  mere  executor  can  do  this  or  not,  it  is  not  neces- 
sary for  us  to  consider,  for  in  our  opinion,  it  is  quite  clear  that  such 
a  trustee  as  the  respondent  in  this  case  is,  may  properly  proceed  to 
require  the  rendition  of  an  account  by  his  co-executors  who  are  in 
possession  and  control  of  the  estate,  dthough  he  is  also  an  executor. 
The  learned  surrogate  examined  the  question  whether  an  executor 
may  proceed  against  his  co-executors,  and  he  came  to  the  conclu- 
sion that  in  such  a  case  the  proceeding  would  be  regular.  His  views 
seem  to  be  sustained  by  the  authorities  cited  by  him.  The  second 
question  is,  whether  upon  the  rendition  by  the  executors  of  an 
account  of  their  proceedings  under  oath,  the  surrogate  had  power 
to  make,  upon  objections  interposed  by  the  respondent,  the  order  of 
reference  to  an  auditor  which  the  appellants  and  legatees  moved  to 
set  aside.  It  is  obvious  that  the  account  to  be  rendered  under  section 
52  of  the  statute  above  quoted  is  not  a  final  accounting  by  the  exec- 
utors. Section  54  of  the  same  statute  provides  what  may  be  done 
by  an  executor  upon  the  rendition  of  this  account ;  and  that  he  may 
be  examined  on  oath  touching  the  payments  made  by  him,  and  also 
touching  any  property  or  effects  of  the  deceased  which  may  have 
come  to  his  hands  and  the  disposition  thereof.  The  petition  of  the 
respondent  asked  no  relief  whatever,  except  that  the  appellants 
appear  and  render  an  account  under  oath  of  their  proceedings  as 
executors,  and  it  is  insisted  that,  upon  the  rendition  of  such  account 
pursuant  to  the  prayer  of  the  petition,  the  surrogate  had  no  power 
to  proceed  beyond  the  examination  of  the  executors  on  oath,  as  pro- 
vided in  the  fifty-fourth  section,  without  an  application  by  the  exec- 
utors for  a  final  settlement,  under  section  60  of  the  statute,  or  an 
application  by  creditors  of  the  estate  for  payment  of  debts  owing 
to  them,  and  that  his  power  to  appoint  an  auditor  under  section  64 
Hun  — Vol.  X.        24 
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(2  R.  S.,  94),  ifl  limited  to  proceedings  on  final  settlement  of  the 
estate  or  upon  proper  application  for  that  purpose.  This  question 
has  been  distinctly  raised  and  carefully  examined  in  two  cases,  first 
in  Westervdt^  Exr,^  eto.y  v.  Gregg  (1  Barb.,  Ch.,  469),  in  which  the 
learned  chancellor  examined  the  question  and  the  several  statutes  in 
relation  to  the  duties  of  executors  and  administrators  in  rendering 
accounts  and  making  distributions,  and  he  came  to  the  conclusion 
that  where  the  petition  asked  no  relief  whatever,  general  or  specific, 
except  that  the  executors  might  be  ordered  to  render  an  account 
according  to  law,  and  that  prayer  having  been  fully  complied  with, 
that  the  jurisdiction  of  the  surrogate  xmder  the  same  was  exhausted, 
and  that  he  had  no  authority  to  proceed  to  appoint  an  auditor  upon 
the  rendition  of  such  an  account.  In  Campbell  v.  Bruen  (1  Bradf., 
224),  the  learned  surrogate  held  that  where  an  executor  or  adminis- 
trator, in  compliance  with  a  citation  to  account,  issued  on  the  peti- 
tion of  a  creditor,  or  legatee,  or  distributee,  has  rendered  his  account 
and  submitted  to  an  examination  on  oath,  that  terminates  the  pro- 
ceeding, imless  the  executor  asks  for  a  final  accounting,  or  the 
party  who  has  applied  for  the  account  has  also  applied  for  the  pay- 
ment of  his  demand.  In  either  of  'the  two  cases  first  named,  the 
surrogate  may  proceed  to  settle  the  account.  In  this  case  no  pro- 
ceedings for  a  final  settlement  have  been  instituted,  either  on  the 
application  of  the  executors  or  on  the  petition  of  a  creditor,  or  of 
the  respondent.  All  that  was  prayed  for  was  a  rendering  of  the 
account  required  by  the  fifty-second  section  of  the  statute  above 
quoted,  and  aU  that  is  intended  by  the  reference  to  the  auditor  and 
the  subsequent  proceedings  is  to  ascertain  the  correctness  of  that 
account.  It  is  not  to  be  presumed  that  the  auditor  or  referee  will 
go  beyond  the  duty  imposed  upon  him.  This  was,  by  the  Revised 
Statutes,  to  be  accomplished  by  the  surrogate  himself  under  the  pro- 
visions of  the  fifty-fourth  section.  But  we  are  of  opinion  that 
these  provisions  of  the  Revised  Statutes  have  been  changed,  so  far 
as  they  relate  to  the  surrogate  of  the  cily  and  county  of  New  York, 
by  chapter  359  of  the  Laws  of  1870.  The  sixth  section  of  that 
chapter  is  as  follows :  "  In  any  accounting  of  the  said  Surrogate's 
Court,  or  in  any  other  proceeding  therein,  the  surrogate  may  appoint 
a  referee  to  take  testimony  as  to  the  facts  in  relation  thereto,  to 
examine  the  accounts  rendered  to  said  surrogate,  to  hear  and  detei^ 
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mine  all  disputed  claims  and  other  matters  relating  to  said  accounts, 
and  to  make  report  thereon,  subject  to  the  confirmation  of  the  surro- 
gate. Such  referee  shall  have  the  same  powers  and  compensation 
as  referees  appointed  by  the  Supreme  Court."  This  section  confers 
upon  the  surrogate  all  the  power  that  he  exercised  in  making  the 
order,  and  the  fact  that  the  referee  in  the  case  is  called  an  auditor, 
instead  of  a  referee,  can  make  no  difference  in  the  power  to  appoint 
him.  This  statute  seemed  to  have  been  overlooked  in  the  court 
below  and  upon  the  argument  before  us,  but  we  regard  it  as  chang- 
ing the  power  of  the  surrogate,  so  far  as  relates  to  the  city  of  New 
York,  over  the  accounting  sought  for  in  this  case,  and  as  fully  author- 
izing the  order  of  reference,  if  in  the  judgment  of  the  surrogate  it 
was  deemed  proper.  There  can,  it  seems  to  us,  be  no  doubt  that 
the  respondent  in  this  case  is  within  the  provision  of  the  statute 
defining  who  may  appear  and  contest  an  account. 

That  language  is  (2  £.  S.,  94^  §  63) :  ^^Any  creditorB,  legatees  or 
other  persons  interested  in  the  estate  of  the  deceased,  as  next  of  kin 
or  otherwise,  may  attend  the  settlement  of  such  accoimt  and  con- 
test the  same."  By  that  section,  both  as  executor  and  trustee,  the 
respondent  is  interested  in  the  estate,  and  is  empowered  to  attend 
and  contest  the  estate. 

The  order  below,  therefore,  must  be  aflSrmed  with  costs. 

Brady  and  Daniels,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


EDWm  F.  WIGQIN  KSD  EBEN  F.  BACON,  Assignees,  etc., 
Ebspondbnts,  v.  SHEKMAN  D.  PHELPS  and  WILLIAM 
0.  DOUGLASS,  Appellants. 

Venue --chiomge  qf,  for  eonwmenee  ofwUmMes^  when  granted. 

When,  upon  a  motion  to  change  the  place  of  trial,  the  defendant  sweais  to  nine- 
teen witnesses  residing  in  another  county,  all  of  whom  are  sworn  to  be  material, 
and  the  plaintiil  swears  to  no  witnesses  jresiding  in  the  coimty  where  the  yenne 
is  laid,  but  simply  sets  forth,  in  his  affidavit,  facts  tending  to  show  that  the 
defense,  sought  to  be  established  by  defendant's  witnesses  has  no  real  exist- 
ence, the  motion  should  be  granted. 
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Appeal  from  an  order  made  at  Special  Term,  denying  a  motion 
to  change  the  place  of  trial. 

T.  C  Cronijiy  for  the  appellants. 

MUes  Beach,  for  the  respondents. 

Davis,  P.  J. : 

This  is  an  appeal  from  an  order  denying  motion  of  the  defendants 
to  change  the  place  of  trial  from  the  city  and  county  of  New  York 
to  the  county  of  Broome. 

The  defendants'  affidavit  shows  that  the  cause  of  action  arose  in 
the  county  of  Broome,  and  that  the  defendants  have  nineteen  wit- 
nesses residing  in  that  county,  all  of  whom  are  sworn  to  be  material, 
and  the  facts  expected  to  be  proved  by  each  of  them  are  set  forth. 

The  plaintiffs  swore  to  no  witnesses  residing  in  the  city  and  county 
of  New  York,  but  presented  an  affidavit  touching  the  merits  of  the 
action,  and  of  the  defense,  tending  strongly  to  show  that  no  such 
defense  or  counter-claim  as  that  set  up  by  the  defendants,  in  fact 
exists.  To  retain  the  place  of  trial,  the  plaintiffs  should  have  shown 
some  witnesses  residing  in  the  city  of  New  York,  and  their  failure 
to  do  so  left  it  necessary  for  the  court  below  to  dispose  of  the  motion 
solely  by  a  partial  trial  of  the  merits  of  the  action  upon  the  expcurte 
affidavits  presented  by  the  plaintiffs. 

It  is  claimed  that  upon  the  facts  shown,  to  wit,  that  a  large  num- 
ber of  witnesses  for  the  defendant  resided  in  the  county  of  Broome, 
and  in  the  absence  of  any  affidavit  of  witnesses  residing  in  New 
York,  it  was  a  substantial  right  of  the  defendant  to  have  the  place 
of  trial  changed,  and  that  the  court  below  erred  in  denying  the 
motion  upon  the  supposed  merits  of  the  action  and  defense,  as  pre- 
sented by  the  expa/rie  affidavits  of  the  plaintiffs. 

We  are  inclined  to  think  this  view  the  proper  one.  It  was  the 
established  practice,  under  the  old  system,  to  grant  motions  of  this 
kind,  unless  the  plaintiff  showed  an  equal  or  greater  number  of 
witnesses  in  the  county  where  the  venue  was  laid. 

Afterwards  the  court,  by  its  rules,  allowed  the  parties  to  state  the 
facts  expected  to  be  proved  by  the  respective  witnesses.  This  opened 
the  question  of  the  materiality  of  the  witnesses  to  the  consideration 
of  the  court,  without  regard  to  the  numbers  stated ;  but  it  has  never 
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been  the  practice  to  allow  the  plaintiff  to  retain  his  venue,  where 
the  defendant  swears  to  witnesses  residing  in  another  county,  by 
alleging  facts  in  his  affidavit  tending  to  show  that  the  defense, 
expected  to  be  established  by  such  witnesses,  has  no  real  existence. 
It  is  manifest,  if  this  practice  be  introduced,  that  in  this  kind  of 
motions  the  court  will  be  called  to  pass  upon  the  merits  of  the 
issues,  irrespective  of  the  convenience  of  witnesses  which  is  really 
the  proper  subject  of  consideration. .  Of  course,  where  the  facts  show 
that  the  motion  is  made  in  bad  faith  the  court  may  properly  deny 
it,  and  in  determining  that  question  may  undoubtedly  take  into  con- 
sideration the  question  whether  any  substantial  defense  exists ;  but 
the  conclusion  as  to  bad  faith  ought  not  to  be  left  to  depend  wholly 
upon  the  partial  trial  of  the  action  upon  the  ex  parte  affidavits  of 
the  plaintiffs.  We  think,  upon  aU  the  papers  presented,  the  defend- 
ants showed  a  substantial  right  to  change  the  place  of  trial,  and  that 
such  right  was  not  met  or  impugned,  according  to  the  established 
practice.  We  do  not  intend  to  hold  that  orders  made  in  this  class 
of  motions  upon  conflicting  affidavits  as  to  the  convenience  of  wit- 
nesses, are  appealable.     The  motion  should  have  been  granted. 

The  order  below  should  be  reversed,  and  the  motion  granted,  with 
ten  dollars  costs  of  motion  below,  and  ten  dollars  costs  and  disburse- 
ments of  this  appeal,  to  abide  the  event  of  the  action. 

Brady  and  Daniels,  JJ.,  concurred  in  the  result. 

Ordered  accordingly. 


MARY  LOUISE  COLT,  Appellant,  v.  ELEANOR  HEARD,    iM^ 
Administbatrlx,    etc.,    op    THOMAS     SCOTT,    Deceased, 
Respondent. 


10    18» 
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WUl — alfsoluU  legacy  to  one — remainder  to  another,  if  the  property  be  not  disposed 
of  by  first  legatee  —  construction  of. 

A  testatrix,  by  her  will,  devised  and  bequeathed  all  the  rest,  residue  and  remainder 
of  her  estate  "  unto  my  beloved  husband,  Thomas  Scott,  but  such  part  thereof 
as  he  may  have  at  the  time  of  his  decease,  I  give,  devise  and  bequeath  unto  my 
niece,  Mary  Louise  Ledyard;  and  my  nephew,  Guy  Carlton  Ledyard."  Eeld, 
that  the  husband  took  an  estate  for  life  in  the  property  described  in  the  will, 
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with  power  to  sell  and  dispose  of  the  same,  so  far  as  necessary  to  secure  to 
.  himself  the  full  beneficial  enjoyment  thereof,  and  that  the  nephew  and  niece 
were  entitled  to  what  might  remain  undisposed  of  by  him  at  the  time  of  his 
death. 

Appeal  from  an  order  of  the  surrogate  of  the  county  of  New. 
York,  granting  letters  of  administration,  with  the  will  annexed,  upon 
the  estate  of  Catharine  Louise  Scott,  to  Eleanor  Heard,  in  her  right 
as  administratrix  of  the  estate  of  Thomas  Scott,  deceased,  and  deny- 
ing the  application  of  Mary  Louise  Colt,  formerly  Mary  Louise 
Ledyard,  for  such  letters  of  administration. 

L%Loiu8  G.  Ashley y  for  the  appellant.  Thomas  Scott  took  the  entire 
fee  simple  by  force  of  the  word  estate,  and  the  subsequent  limitation 
being  repugnant  thereto,  is  void.  {Jackson  v.  RdbmSy  16  Johns., 
537 ;  Pmchney  v.  Pvnchneyy  1  Bradf .,  271 ;  Jackson  v.  BuU^  10 
Johns.,  18 ;  MoLeam,  v.  McDonald^  2  Barb.,  534 ;  If  orris  v.  Beyea^ 
13  N.  Y.,  286 ;  Feam  on  Ex.  Dev.,  50 ;  6  Cruise's  Dig.,  369,  tit. 
Dev.,  chap.  17,  §  14 :  Pells  v.  Brovmy  Croke  Jac.,  590 ;  Preston  v. 
Termea,  Willes'  E.,  164.) 

Chaaies  MaUKems^  for  the  respondent. 

Daiobls,  J. : 

The  propriety  of  the  order  appealed  from  depends  upon  the  con- 
struction which  should  be  given  to  the  will  of  Catharine  Louise 
Scott,  so  far  as  it  disposed  of  her  residuary  estate ;  and  for  the  pur- 
pose of  ascertaining  what  that  should  be,  the  third  clause  of  the 
will  alone  requires  consideration.  Beyond  that,  there  is  nothing 
contained  in  the  instrument  which  will  afford  any  material  assist- 
ance in  the  determination  of  the  intention  of  the  testatrix  concern- 
ing this  portion  of  her  estate. 

The  third  clause  was  expressed  by  her  in  the  following  terms : 
"  I  give  and  bequeath  and  give  and  devise  all  the  rest,  residue  and 
remainder  of  my  estate,  real  and  personal,  and  wheresoever  situate, 
unto  my  beloved  husband,  Thomas  Scott ;  but  such  part  thereof  as 
he  may  have  at  the  time  of  his  decease,  I  give,  devise  and  bequeath 
unto  my  niece,  Mary  Louise  Ledyard,  my  nephew,  Guy  Carltcm  Led- 
yard."    If  the  husband  took  the  entire  title  to  the  residuary  estate 
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of  the  testatrix  under,  it  then  the  order  made  by  the  surrogate  waa 
correct.  Bat  if  he  did  not,  and  the  limitation  over  upon  his  decease 
was  valid,  then  the  order  should  have  directed  the  letters,  with  the 
will  annexed,  to  have  issued  to  the  appellant,  who  is  the  person 
named  as  Mary  Louise  Ledyard.  That  the  testatrix  anticipated  her 
husband  would  have  some  portion  of  the  estate  left  at  the  time  of 
his  decease,  which  would  then  be  subject  to  her  power  of  disposi- 
tion, is  evident  from  the  declaration  made  by  her  concerning  it ;  and 
that  is  not  consistent  with  the  existence  of  an  intention  to  make 
him  the  absolute  owner  of  the  residue  of  her  estate.  If  that  had 
been  her  purpose,  then,  clearly,  she  would  have  provided  for  no 
further  disposition  of  her  property.  The  fact  that  she  made  such 
a  provision  indicates  that  she  did  not  understand  that  she  had  given 
him  her  entire  residuary  estate.  What  appears  to  have  been  her 
intention  was,  to  give  him  her  real  and  personal  property  for  the 
term  of  his  Uf e,  with  power  to  consume  or  dispose  of  it  as  that 
might  become  expedient  or  necessary  to  secure  him  its  beneficial 
enjoyment.  And  when  those  objects  were  subserved,  that  the  final 
residue  should  still  be  subject  to  her  disposition  and  control,  and 
become  the  property  of  her  nephew  and  niece  in  the  manner  ulti- 
mately declared  by  her  will.  The  probability  of  the  existence  of 
this  intention  is  advanced  by  the  fact,  that  she  would  naturally  be 
more  desirous  that  her  own  family  relatives  should  in  the  end 
enjoy  her  estate  than  that  it  should  pass  to  those  of  her  deceased 
husband.  Her  design  was,  that  he  should  have  the  benefit  of  her 
property  while  he  lived,  and  at  his  decease  that  it  should  return 
again  to  her  own  immediate  relatives.  And  as  that  was  clearly  her 
intention,  it  ought  to  be  maintained  by  the  courts,  if  that  can  be 
done  consistently  with  the  established  principles  of  law.  As  far  as 
it  may  be  done,  her  intention,  as  it  may  be  capable  of  being  discov- 
ered from  her  will,  should  be  carried  into  effect. 

Li  this  case  the  testatrix's  design,  as  she  has  disclosed  it,  can  be  sup- 
ported and  enforced  under  the  authorities  applicable  to  it ;  for,  in 
cases  quite  similar,  the  limitation  over  after  the  termination  of  the 
life  of  the  party  first  intended  to  be  provided  for  has  been  maintained. 
This  was  accomplished  upon  a  full  examination  of  the  authorities  in 
the  case  of  SnvUh  v.  BeU  (6  Peters,  68).  The  clause  which  was  there 
the  subject  of  consideration  was  in  the  following  terms :  "  I  give  to 
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my  wife,  Elizabeth  Goodwin,  all  my  personal  estate,  whatsoever  and 
wheresoever,  and  of  what  nature,  kind  and  quality  soever,  after 
payment  of  my  debts,  legacies  and  funeral  expenses,  which  personal 
estate  I  give  and  bequeath  unto  my  said  wife,  Elizabeth  Goodwin, 
to  and  for  her  own  use  and  benefit  and  disposal,  absolutely ;  tlie 
remainder  of  the  said  estate,  after  her  decease,  to  be  for  the  use  of 
the  said  Jesse  Goodwin."  The  interest  given  by  this  clause  to  the 
wife  of  the  testator  was  described  in  tenns  more  consistent  with 
the  complete  disposition  of  his  personal  estate  in  her  favor,  than 
those  used  in  the  instrument  now  before  the  court,  and  yet  it  was 
held  that  she  took  but  an  estate  for  life.  In  the  course  of  his  opin- 
ion upon  which  that  case  was  decided,  Marshall,  chief  justice, 
said  that  "  these  words  give  the  remainder  of  the  estate,  after  his 
wife's  decease,  to  the  son,  with  as  much  clearness  as  the  preceding 
words  give  the  whole  estate  to  his  wife.  They  manifest  the  inten- 
tion of  the  testator  to  make  a  future  provision  for  his  son,  as  clearly 
as  the  first  part  of  the  bequest  manifests  his  intention  to  make  an 
immediate  provision  for  his  wife.  If  the  first  bequest  is  to  take 
effect  according  to  the  obvious  import  of  the  words  taken  alone, 
the  last  is  expunged  from  the  will.  The  operation  of  the  whole 
clause  will  be  precisely  the  same  as  if  the  last  member  of  the  sen- 
tence were  stricken  out.  Yet  both  clauses  are  equally  the  words  of 
the  testator,  are  equally  binding,  and  equally  claim  the  attention  of 
those  who  may  construe  the  wiU.  We  are  no  more  at  liberty  to 
disregard  the  last  member  of  the  sentence  than  the  first.  No  rule 
is  better  settled  than  that  the  whole  will  is  to  be  taken  together, 
and  is  to  be  so  construed  as  to  give  effect,  if  it  be  possible,  to  the 
whole."  (Id.,  76.)  In  Terry  v.  Wiggms  (47  K  Y.,  512)  the  residu- 
ary clause  was  couched  in  terms  equally  as  broad  and  comprehen- 
sive. By  that  the  testator  declared  his  purpose  in  the  following 
form :  "Also,  I  hereby  bequeath  to  my  said  wife,  Hannah  Youngs, 
all  other  real  and  personal  estate  and  effects  that  I  may  die  possessed 
of,  for  her  own  personal  and  independent  use  and  maintenance, 
with  f  uU  power  to  sell  or  otherwise  dispose  of  the  same,  in  part  or  in 
the  whole,  if  she  should  require  it  or  deem  it  expedient  so  to  do ; 
save  and  except  the  sum  of  $500,  which  I  shall  intrust  to  her  to 
appropriate  according  to  verbal  instructions  from  me.  And  after 
her  decease,  I  hereby  authorize  my  executors,  hereinafter  named, 
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to  invest  whatever  residue  there  may  be  of  personal  or  real  estate 
and  effects  in  the  hands  of  the  trostees  of  the  Congregational 
Society  of  Greenport  aforesaid,  to  be  by  them  placed  out  on  good 
legal  security,  and  the  interest  to  be  by  them  appropriated  yearly  to 
the  support  of  preaching  the  gospel,"  etc.  And  it  was  held  that  the 
wife  took  but  a  life  estate,  with  a  power  of  disposition  only,  and 
consequently  the  limitation  over  was  valid,  and  should  be  sustained. 

In  the  course  of  his  opinion,  which  was  that  of  the  entire  court. 
Judge  Allen  held  that "  there  is  no  repugnancy  in  a  general  devise  to 
one  person,  in  terms  which  would  ordinarily  convey  the  whole  estate, 
and  a  subsequent  provision  giving  the  same  estate  to  another  per- 
son upon  the  happening  of  a  contingent  event.  Such  a  disposition  of 
personal  property  has  been  held  valid,  and  the  limitation  over  good." 

"  By  the  will,  the  wife  took  an  estate  for  life,  for  the  residue, 
with  remainder  over  at  her  death  to  the  religious  society,  with 
power  in  the  wife,  during  the  continuance  of  the  life  estate,  to 
defeat  the  remainder  by  an  act  authorized  by  the  testator,  to  wit,  a 
valid  disposal  of  the  subject-matter  of  the  devise."  (Id.,  618,  519.) 
So  far  as  it  can  be  considered  applicable  to  this  controversy,  Ba/mea 
V  Hathcuvoay  (66  Barb.,  452)  sustains  the  same  view ;  and  neither 
Mcurvi/n  v.  Smith  (56  id.,  600)  nor  Tagga/rt  v.  Mwrray  (53  N.  Y., 
233)  is  in  conflict  with  it.  The  authorities  bearing  upon  the 
construction  which  should  be  given  to  the  will  in  this  case  are 
entirely  consistent  with  the  reasonable  import  of  the  clause  as 
it  was  framed  by  the  testatrix ;  and  both  require  that  it  should  be 
so  construed  as  to  maintain  the  intention  she  has  indicated ;  that  is, 
that  her  husband  should  enjoy  the  fuU  benefit  which  he  could\ 
derive  from  her  estate  while  he  lived,  and  upon  his  decease  that  it  ■ 
should  return  to  and  be  owned  by  her  own  family  relatives.  The  I 
order  made  by  the  surrogate  was  therefore  erroneous,  and  it  should 
be  reversed  with  costs,  and  an  order  should  be  entered  directing  the 
letters  of  administration,  with  the  will  annexed,  to  be  issued  to 
Mary  Louise  Colt,  the  appellant. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  reversed,  with  costs;  order  entered  directing  letters  of 
adminifltration,  with  wiU  annexed,  to  be  issued  to  Mary  Louise 
Colt,  appellant. 

HlTN— VOL.X.  26 
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JENNIE  YOUNGS,  Respondent,  v.  HANNAH  M.  CARTER 

AND    NETTA    YOUNGS,    Impleaded    with    DANIEL    S. 

YOUNGS,  Appellants. 

lOh  ~  T94 

37  Mt8*732  EquUabUjuritdicUan  of  SuprwM  Court —  extent  of —  Const,,  oH.  6,  mc.  3 — Fraud — 

, .^    canteyanee  by  one,  toith  intent  to  dtfraud  intended  wife  of  dower — remedy  of  wife. 

**  * The  equitable  jurisdiction  of  the  Supreme  Court  includes  all  cases  which  may  be 

properly  comprehended  within  established  and  existing  equitable  principles. 
It  is  not  necessary  to  establish  the  existence  of  some  definite  precedent  for  the 
action  which  is  sought  to  be  maintained. 

One  John  Youngs,  a  widower,  was  engaged  to  be  married  to  the  plaintiff  on  the 
27th  of  August,  1872,  but  in  consequence  of  his  sickness  on  that  day  the 
marriage  was  postponed  to  the  third  of  September.  On  the  thirtieth  of  August, 
he,  without  the  knowledge  of  the  plaintiff,  conveyed  real  estate,  of  the  value 
of  $150,000,  comprising  nearly  the  whole  of  his  estate,  to  two  daughters  by 
a  former  marriage,  and  took  back  from  them  a  lease  of  the  same  for  his  life. 

After  the  marriage  the  plaintiff,  upon  learning  that  said  conveyance  had  been 
made,  brought  this  action  to  set  the  same  aside.  Held,  that  the  conveyance  was 
a  fraud  upon  the  rights  of  the  wife;  that  the  same  should  be  adjudged  void  as 
to  her  inchoate  right  of  dower,  and  that  she  should  be  adjudged  entitled  to  a 
dower  right  in  the  land  so  conveyed. 

EM,  further,  that  she  might  maintain  such  action  during  the  life  of  the  husband. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  at  Special  Term. 

Oeorge  W.  Zord,  for  the  appellants.  A  court  of  equity  cannot, 
by  its  decrees,  supply  "  omissions  "  or  "  defects  "  in  positive  legisla- 
tion, and  do  what  the  law-making  power  has  left  undone.  (1  Story's 
Eq.  Jur.,  §§  14,  15,  16,  18,  19,  20  [7th  ed.] ;  1  Fonb.  Eq.  B., 
1,  §  3,  note  h  ;  Bv/rgeas  v.  Wheats^  1 W.  Black.,  123 ;  B(ynd  v.  Hop- 
hma^  S.  &  L.,  428,  429 ;  MammMig  v.  Mamimg^  1  Johns.  Ch.,  530 ; 
1  Mod.,  307;  Cowper  v.  Gowper,  2  P.  WiU.,  753;  Seld.  Table 
Talk,  tit.  "Equity;"  8  Black.  Comm.,  432;  Mitf.  Plead.  Eq.,  4, 
note  J.)  A  court  of  equity  cannot,  even  in  a  case  of  extreme  hard- 
ship, make  a  new  statute  or  enlarge  one  already  in  existence.  (3  Black. 
Com.,  431 ;  1  Dane  Abr.  Ch.,  9,  art.  3,  §  3  ;  Story's  Eq.  Jur.,  §  15 ; 
6  Paige,  292 ;  4  Johns.  Ch.  K.,  149 ;  Head  v.  Stamford^  3  P.  Wms., 
412 ;  MayoTy  eto.y  v.  Meserole,  26  Wend.,  139 ;  Supervisors,  etc.,  v. 
Durcmt,  id.,  65.)    The  settlement  of  a  portion  or  of  aU  a  man's 
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estate  upon  his  children  in  contemplation  of  a  second  marriage  is 
not  prohibited  by  our  laws,  nor  does  it  operate  as  a  fraud  upon  the 
marital  rights  of  the  wife.  (1  Hill,  on  R.  E.  [4th  ed.],  168,  chap. 
10,  §  6 ;  Park  on  Dower,  231,  236,  375,  382 ;  Ath.  on  Mar.  Set.,  323, 
329 ;  Rop.  on  Hub.  and  Wife,  354  [note],  356 ;  1  Wash,  on  Real 
Prop.,  161,  §  13 ;  Hov.  on  Frauds  [vol.  2],  83 ;  Swamorch  v.  Lynfard^ 
Co.  Litt.,  208 ;  BotUmdy  v.  FcdrfaXy  Prec.  Oh.,  336 ;  HilZ  v.  Adams, 
2  Atk.,  20 ;  BwnJcs  v.  Sutton^  2  P.  Wms.,  YOO  ;  Show  Pari.  Cases, 
71 ;  Draper's  Case,  2  Freem.,  69 ;  Ambl.,  6 ;  14  Ves.,  290 ;  StewaH 
T.  Stewcurt,  5  Coim.,  317 ;  Mcintosh  v.  Ladd,  1  Humph.  [Tenn.], 
459 ;  Bicha/rda  v.  Bichwrda,  11  id.,  429  ;  Blood  v.  Blood,  23  Pick., 
80 ;  Thomas  v.  Dams,  6  Ala.,  113 ;  Cameron  v.  Ga/meron,  10  8.  & 
M.  [Miss.],  394 ;  Whiihead  v.  MalUyry,  4  Cush.,  138 ;  MiUer  v. 
WUson,  15  Ohio,  116  ;  lAmk  v.  Edmonstone,  19  Miss.,  457 ;  BamdaU 
V.  BamdaU,  3  Mass.,  378 ;  Bah&r  v.  Chase,  6  Hill,  482 ;  Holmes  v. 
Hdlmhes,  3  Paige,  363.)  Fraud  in  such  cases  cannot  be  presumed. 
It  must  be  proved.  A  settlement  made  in  consideration  of  blood  is 
never  presumed  to  be  fraudulent  as  against  creditors  or  others. 
(fiucldm  V.  BucTdm,  1  Keyes,  141 ;  Fra^zer  v.  Wetmire,  1  Barb.  Oh., 
220 ;  Skoan  v.  Jackson,  8  Cow.,  406 ;  Zoesofdgk  v.  Addison,  4  Abbt. 
[U.  S.],  210 ;  Chatterton  v.  Gardner,  11  Leigh,  281 ;  Freeg/Uy  v. 
Freeffhly,  7  Md.,  538 ;  Beckets  v.  Beckets,  4  Gill.,  105  ;  Sam^l<ym 
V.  La/rig,  41  Md. ;  Stewart  v.  Jackson,  8  Cow.,  496.)  This  action 
cannot  be  maintained  during  the  lifetime  of  the  husband.  {Moore 
V.  The  Mayor,  etc.,  8  N".  T.,  110, 114.) 

WilUam,  F.  Shepan^d,  f  qr  the  respondent.  Any  voluntary  con- 
veyance made  by  a  man  on  the  eve  of  marriage,  and  kept  secret  from 
the  intended  wife,  is  fraudulent  and  void  as  against  her  claim  for 
dower.  {Swa/i/ne  v.  Peri/ne,  5  Johns,  482 ;  Smith  v.  Smith,  2  Hal., 
515 ;  id.,  6  N.  J.,  515 ;  Petty  y.  Petty,  4  B.  Mon.  [Ky.],  215 ;  Thayer 
V.  Thayer,  14  Vt.,  107 ;  Jermy  v.  Jenmy,  24  id.,  324 ;  Crampon  v. 
Oramson,  4  Mich.,  230 ;  London  v.  London,  1  Humph.,  1 ;  Brewer 
V.  Gomiea,  11  id.,  500 ;  Wash,  on  Real  Prop.  [3d  ed.,  vol.  3],  298, 
299.)  That  a  voluntary  conveyance  or  settlement  made  by  an 
intended  wife  is  a  fraud  upon  the  marital  rights  of  the  husband  may 
be  considered  settled  law.)  Pitt  v.  Eunt,  1  Vem,,  18 ;  Ga/rUon  v. 
Earl  cf  Dorset,  2  Yem.,  17;  Howa/rd  v.  Hooker,  2  Oh.  R.,  82; 
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Oodda/rd  v.  Sfoow^  1  Euss.  E.,  42 ;  Clancy  on  Hnsb.,  etc.,  614.)  The 
plaintiff  is  entitled  to  maintain  this  action  before  the  death  of  her 
husband.  (4  Kent  Com.,  50  [marg.] ;  Milla  v.  Ycm  Voorhies,  20 
N.  Y.,  412,  420 ;  MaUhews  v.  Dv/ryee,  3  Abb.  Ct.  Ap.  Dec,  220, 
221 ;  8ima/r  v.  Comaday,  53  N.  Y.,  298,  314.) 

Daniels,  J. : 

The  plaintiff  instituted  this  action  as  the  wife  of  the  defendant, 
Daniel  S.  Youngs,  to  annul  and  set  aside  a  deed  by  which  he  con- 
veyed nearly  all  his  real  estate  to  his  two  daughters  four  days  before 
his  intermarriage  with  her.  By  the  evidence  given,  the  conclusions 
of  fact  determined  by  the  learned  judge  who  presided  at  the  trial 
were  sufficiently  sustained  to  render  it  the  duty  of  this  court,  upon 
the  present  appeal,  to  regard  them  as  expressive  of  the  truth  of  the 
controversy  between  the  parties.  They  show  that  the  husband  had 
been  previously  married,  and  the  defendants  appealing  were  the 
daughters  of  that  marriage.  After  the  death  of  their  mother,  their 
father  contracted  a  second  marriage  with  the  plaintiff,  which  was  to 
have  been  solenmized  on  the  27th  day  of  August,  1872,  but  by 
reason  of  his  illness  at  that  time,  it  was  deferred  to  the  third  of  the 
following  month.  Intermediate  those  days,  and  on  the  thirtieth  of 
August,  he  conveyed  the  real  estate  in  question,  of  the  value  of 
about  $160,000  and  comprising  nearly  aU  his  property,  to  his  two 
daughters,  and  they  in  turn  executed  and  delivered  to  him  a  life 
lease  of  it.  This  was  done  without  the  knowledge  of  the  plaintiff, 
who  remained  ignorant  of  what  had  transpired  until  after  her 
marriage.  When  it  was  discovered  by  her,  this  action  was  com- 
menced for  the  purpose  already  stated.  And  by  the  judgment 
recovered  the  conveyance  was  adjudged  to  be  void  as  to  the  plain- 
tiff's inchoate  right  of  dower  in  the  land  on  the  ground  of  fraud,  and 
she  was  adjudged  to  be  entitled  to  such  dower  right  in  the  property 
described  in  it. 

It  has  been  claimed,  on  behalf  of  the  defendants  appealing,  tliat 
this  court,  as  a  court  of  equity,  had  no  power  to  make  the  determi- 
nation which  resulted  in  the  judgment,  and  several  authorities  were 
cited  and  relied  upon  in  support  of  that  proposition.  But  it  will 
not  become  necessary  to  enter  into  any  discussion  of  them  for  the 
purpose  of  making  a  proper  disposition  of  this  case ;  for  even  if  it 
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should  be  conceded  that  the  juriBdiction  of  the  court  cannot  be 
enlarged  by  its  own  inherent  authority,  no  practical  difficulty  could 
result  from  the  cbnceseion ;  for  it  now  extends  to  all  cases  of  law 
and  equity,  by  virtue  of  the  provision  of  the  Constitution  defining 
its  power.  (Const,  of  1846,  art.  6,  §  3.)  The  authority  given,  in 
terms  is,  "  general  jurisdiction  in  law  and  equity ; "  and  that,  of 
necessity,  includes  all  cases  which  may  be  properly  comprehended 
by  established  and  existing  equitable  principles.  The  test  of  juris- 
diction cannot  be  restrfcted  to  the  existence  of  some  definite  prece- 
dent for  the  action  which  may  be  brought.  That  would  destroy 
the  flexibility  required  to  maintain  the  utility  of  the  court,  in  the 
demands  necessarily  made  for  the  exercise  of  its  authority  in  new 
cases  always  arising  out  of  the  enterprises  and  progress  of  society. 
The  novelty  of  the  case  can  form  no  well-founded  objection  to  the 
jurisdiction  over  it,  if  it  falls  within  the  limits  of  any  defined  equi- 
table principle.  That  must  constitute  the  test  of  the  court's 
authority,  and  not  the  existence  or  absence  of  precedent  for  the  case 
over  which  it  may  be  invoked.  Those  principles  are  as  broad  as 
the  just  wants  and  necessities  of  civilized  society  require ;  and  it  is 
scarcely  possible  to  imagine  a  case  in  which  equitable  relief  may  be 
proper  which  they  do  not  include.  If  there  are  cases  of  that 
description,  the  present  one,  certainly,  is  not  among  them  in  any 
view  which  should  be  taken  of  it.  For  if  the  plaintifE  must  fail  it 
must  be  for  want  of  proof,  and  not  because  of  any  infirmity  in  the 
power  of  the  court  to  administer  relief.  If  her  case  has  been  made 
out  it  is  for  the  reason  that  the  conveyance  which  was  made  was, 
in  the  sense  in  which  the  term  is  understood  and  applied  by  courts 
of  equity,  a  fraud  upon  her  contemplated  marital  rights.  That  has 
been  defined  to  include  all  acts,  omissions  and  concealments  which 
involve  a  breach  of  legal  or  equitable  duty,  trust,  or  confidence 
justly  reposed,  and  are  injurious  to  another,  or  by  which  an  undue 
and  unconscientious  advantage  is  taken  of  another.  (1  Story's  Eq. 
Jur.,  §  187;  Gale  v.  <?afe,  19  Barb.,  249.)  And  a  case  of  this 
description  must  be  brought  by  the  facts  within  this  general  princi- 
ple in  order  to  secure  its  success. 

When  the  conveyance  in  controversy  was  executed,  the  relation  of 
the  grantor  to  the  plaintiff  was  of  a  strictly  confidential  nature,  and 
a  natural  expectation  inspired  as  well  as  implied  by  it  was,  that 
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upon  its  consxunmation  she  should  succeed  to  all  the  legal  rights  of 
a  wife  in  the  property  owned  by  him.  She  acquired  by  means  of  it 
an  equitable  claim  upon  him  to  that  extent.  But,  at  the  same  time, 
it  was  not  so  entirely  controlling  as  to  prevent  him  from  discharging 
such  other  equitable  obligations  as  he  might  have  previously  incurred 
to  his  children.  It  simply  restrained  him  from  disposing  of  his  prop- 
erty, fraudulently,  for  the  purpose  of  preventing  it  from  becoming 
subservient  to  the  rights  which  the  laws  of  the  State  secured  to  a 
wife.  It  has  been  substantially  conceded  in  the  argument,  and  has 
been  so  held  in  the  early  administration  of  the  law  by  courts  of 
equity,  that  a  similar  disposition  of  her  property  by  the  wife  would 
be  a  fraud  upon  the  marital  rights  of  the  husband,  and  for  that 
reason  would  not  be  permitted  to  stand.  But  an  effort  was  made 
to  distinguish  the  case  of  a  disposition  of  the  husband's  property 
from  the  operation  of  the  satne  principle ;  and  reasons  were  assigned 
for  it  more  consonant  to  the  spirit  of  the  times  than  creditable  to  an 
impartial  administration  of  the  law.  The  wife's  proprietary  inter- 
ests were  then  generally  subordinated  to  the  paramount  rights  of 
her  husband,  and  her  separate  legal  existence  was,  for  most  purposes, 
denied.  But  since  then  a  more  liberal  policy  has  been  adopted, 
which  has  afforded  her  a  degree  of  security  equal,  at  least,  to  that 
provided  for  her  husband ;  and  with  its  progress  her  contenlplated 
marital  rights  have  acquired  an  equal  degree  of  security.  There 
never  was  any  good  reason  why  the  disability  imposed  in  this 
respect  upon  the  wife,  should  not  have  been  equally  applied  to  the 
conduct  of  the  husband.  If  it  was  inequitable  for  her  to  convey 
away  her  property  in  anticipation  of  marriage,  in  order  to  prevent 
it  from  becoming  subordinated  to  her  husband's  anticipated  rights 
in  it,  it  was  equally  so  for  him  to  do  the  same.  The  principle  that 
restrained  her  should  be  equally  as  effectual  over  him ;  for,  if  the 
act  of  one  was  a  fraud,  it  was  certainly  no  less  so  when  it  was  per- 
formed by  the  other. 

•  And  so  it  has  come  to  be  regarded  by  courts  of  equity.  The 
inchoate  right  of  the  wife  to  dower  in  her  husband's  property  is 
considered,  as  it  should  be,  as  one  entitled  to  protection.  That  has 
been  held  in  general  terms  in  repeated  instances.  {Mills  v.  Van 
Voorhies^  20  K  Y.,  412 ;  Mathews  v.  Duryee,  3  Abb.  Ct.  Appeals, 
220 ;  Simar  v.  Canadayj  58  N.  T.,  298.)    In  the  last  case  the  author- 
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ities  were  fuUy  reviewed  and  the  conclusion  adopted  as  the  settled 
law,  that  "  an  inchoate  right  of  dower  id  lands  is  a  subsisting  and 
valuable  interest,  which  will  be  protected  and  preserved  to  her,  and 
that  she  has  a  right  of  action  to  that  end."  (Id.,  304.)  And,  con- 
formably to  that  conclusion,  the  courts  have  protected  her  against 
conveyances  made  before  marriage,  for  the  purpose  of  placing  the 
husband's  property  beyond  the  reach  of  that  right.  Its  existence  is 
one  of  the  resulting  consequences  of  marriage  —  a  right  arising  out 
of  its  relation.  And  it  is  as  much  a  fraud  for  the  husband  to  place 
his  property  out  of  his  hands  for  the  purpose  of  avoiding  it,  as  it 
is  for  a  debtor  who  contemplates  the  contraction  of  debt,  to  volun- 
tarily dispose  of  that  owned  by  him,  in  order  to  defeat  the  efforts 
of  future  creditors  to  secure  their  payment.  The  latter,  it  has  been 
held,  cannot  be  successfully  accomplished.  {Sa/vage  v.  Murphy y  34  N. 
T.,  508 ;  Case  v.  Phelps^  39  id.,  164.)  And  the  same  principle 
should  maintain  the  action  of  the  wife  to  vindicate  herself  against 
the  success  of  a  similar  device.  It  has  been  applied  in  that  manner 
in  several  instances,  and  expressly  sanctioned  in  others.  (Smith  v. 
Smith,  2  Halst.  [N.  J.  Chy.  R.],  515  ;  Orcmson  v.  Orcmson,  4  Mich., 
230 ;  Swadne  v.  Perme,  5  Johns.  Ch.,  482 ;  Thayer  v.  Thayer,  14 
Vermont,  107.)  In  the  last  of  these  cases  the  authorities  were  fully 
collected  and  reviewed ;  and  it  was  held,  as  the  wife  during  the 
treaty  for  marriage,  would  not  be  permitted,  without  the  knowledge 
of  the  person  intended  to  become  her  husband,  to  make  a  voluntary 
disposition  of  her  property  to  defeat  his  marital  rights,  that  the  hus- 
band should  be  subjected  to  the  same  disability ;  and,  accordingly, 
such  a  disposition  of  his  property  was  not  allowed  to  stand.  This 
case  is  important,  and  entitled  to  great  weight  in  disposing  of  the 
one  now  before*  the  court.  Substantially  to  the  same  effect,  also, 
was  the  decision  in  Petty  v.  Petty  (4  B.  Monroe,  215).  And  they 
are  not  in  conflict  with  Hohnea  v.  Hohnea  (3  Paige,  363),  which 
related  only  to  the  disposition  of  personal  property,  in  which  the 
wife  can  have  no  such  interest  as  she  has  in  her  husband's  real 
estate. 

The  conveyance  in  controversy  in  this  case  was  what  the  law 
denominates  a  voluntary  one  {Jackson  v.  Peck,  4  Wend.,  302) ;  for 
it  was  not  executed  upon  a  valuable  consideration,  but  it  constituted 
a  gift  of  the  property  described  in  it  for  the  consideration  of  natu- 
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ral  love  and  affection.  And  for  that  reason  the  grantees  in  it  cannot 
be  regarded  as  purchasers  of  the  property  conveyed  to  them  for 
value.  As  to  such  a  conveyance,  the  fraudulent  intent  of  the 
grantor  alone  is  sufficient  to  avoid  it.  {Jermy  v.  Jenmy^  24  Verm., 
324 ;  Wood  v.  Hvm,t,  38  Barb.,  302.) 

And  an  action  for  that  purpose  may  be  maintained  by  the  wife 
during  the  lifetime  of  her  husband.  {Petty  v.  Petty y  Sfwpra; 
Scribner  on  Dower,  vol.  2, 152.)  If  it  could  not  be,  her  right  would 
be  in  danger  of  being  altogether  defeated  -by  a  conveyance  of  the 
property  by  the  grantees  to  a  purchaser  in  good  faith  for  value.  The 
right  itself  arises  from  the  marriage ;  and,  according  to  Snjocm  v. 
Ccmaday  (*wpra),  it  then  becomes  sufficiently  complete  to  render  it 
the  subject  of  vindication  by  action.  In  that  respect  it  is  analogous 
to  the  right  of  a  creditor  against  the  property  of  his  debtor.  Upon 
the  solemnization  and  consummation  of  the  marriage,  her  inchoate 
right  to  dower  in  her  husband's  real  estate  is  brought  into  existence, 
and  the  only  obstacle  in  the  way  of  its  attachment  is  the  fraudulent 
conveyance  made  to  avoid  it.  A  present  right  of  action  for  its 
removal  at  once  accrues.  The  wrong  has  been  done,  and  its  vindi- 
cation is  an  immediate  necessity.  Both  together  would  seem  to  be 
sufficient  to  justify  the  maintainance  of  an  action  for  the  correction 
of  the  wrong. 

The  learned  judge  presiding  at  the  trial  was  clearly  warranted  in 
concluding  that  the  transaction  was  fraudulent.  Making  the  con- 
veyance, which  included  nearly  all  the  grantor's  property,  for  the 
purpose  of  defeating  the  right  of  his  wife  to  be  endowed  of  his 
property,  gave  it  that  character.  And  that  it  was  made  with  that 
design,  was  reasonably  apparent  from  its  close  proximity  to  the  time 
of  the  marriage  and  the  circumstance  that  he,  at  the  same  time, 
received  back  a  life  lease  of  the  property,  securing  to  him  its  rents 
and  profits.  The  transaction  was  designed  to  secure  him  the  bene- 
fit of  his  property  while  he  lived,  and  to  give  it  absolutely  to  his 
children  upon  his  decease,  free  from  dower  in  it  to  his  wife.  That 
was  its  inevitable  result  if  it  should  prove  successful ;  and  for  that 
reason  it  was  properly  held  to  have  been  intended  and  designed  as 
the  effect  of  the  conveyance.  The  principle  is  a  familiar  one,  fre- 
quently applied,  that  persons  shall  be  presumed  to  have  designed 
what  may  be  the  natural  or  necessary  consequences  of  their  acts ; 
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and  it  is  peculiarly  applicable  to  cases  depending  upon  the  existence 
of  an  intent  to  defraud. 

In  all  respects  the  action  was  well  sustained  by  the  evidence,  and 
for  the  reasons  already  mentioned,  as  well  as  those  assigned  in  the 
opinion  delivered  at  the  Special  •Term,  the  judgment,  to  which  no 
formal  objection  has  been  taken,  ought  to  be  aflSrmed,  with  costs. 


Davis,  P.  J.,  and  Beady,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


EMILIO  SANCHEZ  Y.  DOLZ,  Respondent,  v.  NATHAN  B. 
MORRIS,  TIMOTHY  KELLY  and  othebs,  Appellants. 

Teiiimony  qf  experts -^ form  (if  quettums^I^nage  qf  vessel  given  in  charter-party— 

ichen  not  eanchtsive. 

Upon  the  trial  of  this  action,  brought  to  recover  damages  for  a  breach  of  a  char- 
ter-partj,  the  principal  question  ^as  whether  or  not  the  ship,  which  had  been 
disabled  by  a  storm  while  near  the  port  of  Vera  Cruz,  could  have  put  into  any 
of  the  ports  in  the  Gulf  of  Mexico  or  in  the  southern  Atlantic  States.  Upon 
the  trial,  experts,  called  on  behalf  of  the  plaintiff,  were  asked,  against  the 
defendant's  objection  and  exception,  the  following  question  :  "  Under  the  state 
of  facts  mentioned  in  that  deposition  what  i>orts  could  the  captain  have  made 
in  the  Gulf  of  Mexico?"  They  were  also  asked  other  questions  to  the  same 
effect.  Held,  that  it  was  error  to  admit  the  questions,  as  they  allowed,  and 
compelled  each  witness  to  determine  for  himself  what  facts  were  proved  by 
the  deposition,  and  thus  usurp  the  functions  of  the  jury. 

The  charter-party  was  made  between  J.  L.  Robart,  master  and  agent  for  owners 
of  brig  Ottawa,  "  of  the  burden  of  one  hundred  and  fifty-eight  tons  or  there- 
abouts," and  the  plaintiff.  In  an  action  by  the  latter  to  recover  for  a  breach  of 
the  contract,  hM,  that  he  was  entitled  to  show,  for  the  purpose  of  enhancing 
the  damages,  that  the  brig  was  in  reality  of  250  tons  burden. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflf,  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

This  action  was  brought  to  recover  damages  for  a  breach  of  a 
charter-party,  entered  iato  between  ^^  John  L.  Bobart^  master  and 
Hun— Vol.  X.        26 
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agent  for  the  owners  of  the  Br.  brig  Ottawa,  of  Parsboro,  N.  S.,  of 
the  burden  of  one  hundred  and  fifty-eight  tons  or  thereabouts,"  and 
the  plaintiff, 

Erastus  Coohe^  for  the  appellants. 
William  W.  Goodrich^  for  the  respondent. 

Daxtels,  J. : 

The  action  was  brought  to  recover  damages  for  the  breach  of  a 
contract  of  charter-party,  by  which  the  brig  Ottawa  was  chartered 
to  the  plaintiff  to  proceed  from  Rockland  lake  with  a  cargo  of  ice 
to  Vera  Cruz,  and  to  take  on  board  another  cargo  there  or  at  some 
other  safe  port  in  Mexico,  and  return  therewith  to  New  York  or 
Boston. 

After  discharging  her  outward  cargo  at  Vera  Cruz,  the  master  of 
the  vessel  was  directed  to  proceed  to  Tecohitla,  not  far  from  Vera 
Cruz,  to  receive  the  homeward  cargo.  On  her  way  there  and  while 
awaiting  the  arrival  of  a  pilot  she  encountered  a  severe  storm,  which 
drove  her  from  the  vicinity  of  that  port,  and  as  it  was  claimed  in 
behalf  of  the  defendants,  her  owners,  so  far  disabled  her  as  to  render 
her  nearly  helpless  and  incapable  of  entering  any  port  upon  the 
coast  for  the  purpose  of  refitting.  The  deposition  of  the  master 
tended  to  support  that  view  of  the  facts,  and  to  show  that  the  first 
harbor  she  was  able  to  enter  was  Liverpool,  in  Nova  Scotia. 

She  was  then  repaired  and  refitted  and  returned  to  New  York, 
and  the  captain  informed  the  plaintiff  that  he  wished  to  continue 
the  voyage,  but  was  answered  that  there  was  then  no  cargo  in 
Mexico  for  him.  The  vessel  was  then  in  a  condition  to  go  on  and 
perform  the  remaining  portion  of  the  charter. 

The  defense  in  the  case  was  predicated  upon  the  evidence  given 
by  the  master  of  the  vessel,  and  the  plaintiff  endeavored  to  avoid 
the  effect  of  it  by  showing  by  persons  experienced  in  the  navigation 
of  the  Gulf  of  Mexico  and  with  the  adjacent  waters  and  harbors, 
that  the  vessel,  by  proper  and  skilful  management,  might  have 
entered  one  of  the  ports  along  the  route  taken  by  her  after  being 
driven  away  from  Tecohitla,  where  her  injuries  could  have  been 
repaired  and  she  enabled  to  return  for  her  homeward  cargo.    And 
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for  that  purpose  certain  qnestions  were  proponnded  to  those  wit- 
nesses, and  answers  received  from  them  which  are  urged  in  the 
defendants'  behalf  as  being  so  far  improper  as  to  require  another 
trial  of  the  action  for  their  correction.  K  the  evidence  in  this 
manner  elicited  was  incompetent,  then,  as  it  appears  to  have  been 
essential  to  the  snpport  of  the  plaintiff's  case,  the  result  indicated 
will  necessarily  follow  from  the  allowance  of  its  introduction  upon 
the  trial. 

The  evidence  objected  to  consisted  iu  part  of  the  opinions  of  the 
plaintifPs  witnesses,  as  to  what  might  have  been  done  with  the 
vessel  by  the  way  of  making  a  convenient  harbor  under  the  circum- 
stances mentioned  in  the  deposition.  It  has  not  been  urged,  as  it 
could  not  be  with  any  propriety,  that  the  opinions  of  such  witnesses 
may  not  be  taken  upon  subjects  connected  with  the  science  or  practice 
of  navigation.  Walsh  v.  Waahmgtm  Ins.  Co.  (82  N.  T.,  427,  443). 
But  the  objection  taken  is  that  they  were  allowed  to  state  their  con- 
clusions in  terms  so  broad  as  to  comprehend  the  province  of  the  jury, 
as  well  as  the  subjects  appearing  to  be  within  the  legitimate  scope 
of  the  rules  of  evidence. 

The  first  of  these  inquiries  relied  upon  as  objectionable  was  made 
in  the  following  form :  "  Under  the  state  of  facts  mentioned  in  that 
.  deposition,  what  ports  cbidd  the  captain  have  made  iu  the  Gulf  of 
Mexico?" 

The  objection  to  this  in  brief  was  that  the  question  was  improper, 
but  the  court  overruled  it  and  allowed  the  answer  to  be  given.  To 
that  the  defendants  excepted,  and  the  witness  answered  in  the  fol- 
lowing words :  "According  to  my  opinion  he  coidd  have  made  any 
of  the  ports  from  Galveston  to  Key  West ;  Galveston,  New  Orleans, 
Mobile,  Pensacola  and  Key  West,  the  latter  of  which  he  coidd  have 
made  perfectly  easy ;  there  are  quite  a  number  of  small  ports  he 
could  have  made,  but  those  are  the  larger  ports,  which  any  captain 
is  acquainted  with."  A  similar  inquiry  was  made  of  another  wit- 
ness. The  question  propounded  for  that  purpose  to  him  was  as 
follows :  "With  a  vessel  in  the  condition  stated  by  Captain  Roberts, 
and  these  winds  and  currents  as  stated  iu  that  deposition,  with  a 
vessel  in  the  position  named  by  him,  would  there  have  been  any 
difficulty  in  that  vessel  reaching  other  ports  in  the  Gulf  of  Mexico  ?" 

This  was  objected  to  because  it  involved  "  an  inquiry  into  the 
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truth  or  falsity  of  at  least  some  portion  of  that  testimony,"  and 
called  "  npon  the  witness  to  pass  npon  the  testimony  of  the  person 
npon  whose  evidence  he  predicates  his  opinion."  The  objection  was 
overruled  and  the  defendants  excepted.  The  witness  thereupon 
answered,  "  I  do  not  think  there  woidd  be  any  diflSculty  at  all  in 
making  the  northern  part  of  the  bay  out  of  the  southward  of  Vera 
Cruz  making  Sisal  from  eastward,  Frontaro,  Minatiltain,  Campeche, 
New  Orleans,  Mobile,  Pensacola,  Key  West,  Havana,  Matanzas, 
Cardenas,  any  port  in  the  United  States,  Savannah  or  Nassan." 

A  similar  inquiry  was  made  of  a  witness  who  heard  part  of  the 
deposition  read,  and  also  read  a  portion  himself.  That  was  objected 
to  becanse  the  question  did  not  embody  the  entire  condition  of  the 
vessel.  It  was  disposed  of  in  the  same  way  as  the  other  objections  had 
previously  been.  And  the  witness  answered  that  the  vessel  ought 
not,  and  generally  would  not  have  any  trouble  in  making  any 
Mexican  ports  to  the  westward  of  Pensacola. 

These  inquiries  in  the  form  in  which  they  were  allowed  to  be  made 
do  not  seem  to  have  been  proper,  and  the  impropriety  of  such  a 
course  of  examination  was  plainly  illustrated  by  the  cross-examina- 
tion of  the  witness  answering  the  second  of  these  questions. 

For  upon  being  asked  whether  he  took  the  statements  of  Roberts 
as  true,  to  form  the  basis  of  his  opinion,  he  answered  that  he  did 
not  take  any  thing  of  his  story  at  all,  but  thought  he  could  have  got 
a  vessel  into  one  of  those  ports  according  to  his  judgment. 

As  they  were  propounded,  the  questions  required  the  several  wit- 
nesses to  gather  the  facts  for  themselves  which  each  might  regard  as 
proved  by  the  deposition.  A  finding  of  facts  claimed  to  be  estab- 
lished was  first  essential,  but  without  any  disclosure  of  them  by  the 
witness,  his  answer  was  taken  embodying  his  conclusion  upon  them. 
What  facts  the  witness  might  consider  proven  by  the  evidence  he  was 
required  to  decide  for  himself,  and  then  express  his  opinion  as  to 
their  effect.  But  what  that  was  founded  upon  could  not  possibly  be 
known  when  the  answer  was  given  by  him.  Diversities  of  views 
woidd  ordiuarily  be  entertained  by  different  persons  under  such  cir- 
cimistances.  One  might  very  well  and  very  naturally  accept  as  proved 
what  another  would  as  surely  reject.  That  would  be  the  result  of 
the  peculiar  constitution  of  the  human  mind  and  the  experiences  of 
different  persons.    And  it  would  create  different  bases  for  similar 
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answers.  Without  confining  the  attention  to  any  certain  state  of 
supposed  OP  supposable  facts,  each  witness  was  allowed  to  answer 
upon  what  he  alone  considered  to  be  the  effect  of  the  deposition  of 
the  captain.  He  was  placed  at  liberty  to  construe  it  for  himseK  and 
then  permitted  to  declare  his  opinion  upon  that  construction. 

In  effect  the  entire  scope  of  the  defendants'  defense  was  placed 
under  the  inspection  of  the  witness,  and  he  was  allowed  to  state 
whether  in  his  judgment  the  defense  had  been  established.  The 
witness  was  in  this  manner  permitted  to  usurp  the  province  of  the 
jury  and  in  part,  that  of  the  court.  The  course  pursued  has  not 
been  sanctioned  by  authority,  and  must  have  been  injurious  to  what- 
ever rights  the  defendants  had  in  the  case. 

The  true  course  to  be  taken  is  that  indicated  by  Judge  Allen  in 
his  opinion,  in  the  case  of  JPtler  v.  The  New  York  Central  R.  R. 
Co.  (49  N.  T.,  42),  where  it  was  said  that  "  some  latitude  must  neces- 
sarily be  given  in  the  examination  of  medical  experts  and  in  the  pro- 
pounding of  hypothetical  questions  for  their  opinions,  the  better  to 
enable  the  jury  to  pass  upon  the  questions  submitted  to  them.  The 
opinion  is  the  opinion  of  the  expert,  and  if*  the  facts  are  f oimd  by 
the  jury  as  the  counsel  by  his  questions  assumes  them  to  be,  the 
opinion  may  have  some  weight ;  otherwise,  not.  It  is  the  privilege 
of  the  counsel  in  such  cases  to  assume  within  the  limits  of  the  evi- 
dence, any  state  of  facts  which  he  claims  the  evidence  justifies,  and 
have  the  opinion  of  experts  upon  the  facts  thus  assumed."    (Id.,  46.) 

Upon  an  examination  conducted  in  that  manner,  the  court  and 
jury  can  see  what  the  opinion  has  been  based  upon,  and  proper 
effect  can  be  given  to  it  accordingly.  If  the  facts  assumed  are  not 
found  as  established  by  the  jury,  then  the  opinion  will  be  deprived 
of  all  weight  in  the  case ;  but  if  they  are  found,  then  appropriate 
effect  will  necessarily  be  awarded  to  it,  and  the  opinion  given  will 
aid  the  jury  in  solving  the  controversy.  That  cannot  be  the  case 
where  the  witness  may  be  allowed  to  roam  through  the  evidence  for 
himself,  and  gather  the  facts  as  he  may  consider  them  to  have  been 
proved,  and  then  state  his  conclusion  concerning  them.  The  uncer- 
tainty of  the  judgment  of  the  witness  as  to  the  effect  of  the  proof 
must  render  his  opinion  upon  it  alike  uncertain,  when  that  is  allowed 
to  be  given. 

Whether  it  would  be  adapted  to  the  case  or  the  defense  as  the 
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jury  might  consider  it  to  have  been  established  in  their  view  of  the 
evidence,  there  would  be  no  possible  mode  of  determining.  If  such 
an  opinion  as  was  allowed  to  be  given  in  this  case  were  to  be  fol- 
lowed at  all,  it  could  very  well  proceed  npon  the  assumption  of  the 
truth  of  a  different  state  of  facts  from  that  to  which  it  would  be 
finally  applied  by  the  jury. 

And  no  such  mode  for  the  toleration  of  injustice  could  be  devised. 

In  Sills  V.  Brown  (9  Car.  &  P.,  601),  which  was  an  action  for  a 
collision,  the  witness  was  asked  whether,  having  heard  the  evidence 
in  the  cause,  he  thought  the  conduct  of  the  captain  of  the  brig  was 
right  or  not.  This  was  excluded  as  improper  and  the  witness  was 
limited  in  his  answer  to  what  he  considered  was  the  duty  of 
her  captain  under  certain  specified  circumstances.  (See  also 
People  V.  Lake^  2  Keman,  368.)  In  the  case  of  The  Clement 
(2  Curtis,  U.  S.  Rep.,  363)  a  similar  point  was  presented  and 
decided  in  the  same  way.  It  was  there  said  in  the  course  of 
the  opinion,  that  "  a  question  was  made  at  the  hearing  concerning 
the  admissibility  of  the  testimony  of  experts  in  answer  to  questions 
proposed  to  them,  not  on  a  given  state  of  facts,  but  upon  the  depo- 
sitions of  the  witnesses  who  were  present  at  the  collision.  I  am  of 
opinion  such  evidence  is  not  admissible."  (Id.,  369.)  Crofut  v. 
BrooTdyn  Ferry  Co.  (36  Barb.,  201)  and  Taylor  v.  Monnot  (4  Duer, 
116)  were  decided  upon  a  similar  view  of  the  law  of  evidence.  In 
the  form  in  which  these  questions  were  put  upon  the  trial  of  this 
cause  they  should  have  been  rejected. 

The  statement  in  the  charter  that  the  vessel  was  of  the  burthen 
of  158  tons  or  thereabouts  was  merely  added  for  the  purpose  of 
completing  the  description  given,  in  order  to  ascertain  her  identity. 
And  it  did  not  preclude  the  proof  oflfered  by  the  plaintiff  to  prove 
the  extent  of  her  carrying  capacity,  for  the  purpose  of  showing  the 
damages  sustained  by  him  in  consequence  of  the  f ailxire  to  perform 
the  stipulations  of  the  charter. 

The  verdict  seems  to  have  been  for  a  greater  sum  than  that  which  the 
evidence  appeared  to  warrant.  But  as  another  trial  of  the  action  wiU 
be  necessary  because  of  the  improper  evidence  already  considered,  a 
minute  examination  into  the  excess  will  not  be  required.  That  will 
be  avoided  if  the  plaintiff  should  recover  another  verdict  against  the 
defendants,  by  excluding  from  the  recovery  the  benefits  secured  by 
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means  of  the  performance  of  the  outward  voyage ;  and  the  expenses 
which  would  have  been  necessarilj  attendant  upon  the  second,  so 
far  as  the  plaintiff  would  have  been  subjected  to  them,  in  case  it  had 
been  performed  according  to  the  stipulations  of  the  charter. 

Both  the  order  denying  the  motion  for  a  new  trial  and  the  judg- 
ment should  be  reversed,  and  a  new  trial  ordered  with  costs  to  the 
appellants,  to  abide  the  event. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

J  udgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


THE  PEOPE  EX  EEL.  JAMES  W.  SMITH  v.  THE  OOMMIS- 
SIONEKS  OF  TAXES  AND  ASSESSMENTS  FOR  THE 
CITY  OF  NEW  YORK. 

PEOPLE  EX  REL.  WILLIAM  R.  RENWCK  v.  THE  SAME. 

Ibaaium — wTuit  nUffect  to —  **  kmd" — mearting  qf. 

Certain  lots  ander  water  were  conveyed  to  the  relator's  grantor  by  the  city  of  New 
York,  the  conveyance  reserving  therefrom  so  much  thereof  as  formed  part  of 
Stanton  street,  "  for  the  use  and  purpose  of  public  streets  and  highways/'  the 
grantee  covenanting  to  build  a  wharf  on  that  portion  reserved  for  Stanton 
street,  and  keep  the  same  in  good  repair,  and  that  the  same  should  always  be 
used  as  a  public  wharf,  he  to  have  and  enjoy  all  wharfage,  cranage,  benefits 
and  advantages  growing  or  arising  from  the  wharf  so  erected.  Reld,  that  the 
interest  of  the  grantee  in  the  wharf  so  erected  was  "  land,"  within  the  meaning 
of  that  term  as  used  in  the  statutes  of  this  State  relating  to  taxation,  and  was 
properly  assessed  as  such  thereunder. 

Ceetiobabi  to  review  the  proceedings  of  the  commissioners  of 
taxes  and  assessments  of  the  city  of  New  York,  in  assessing  certain 
property  belonging  to  the  relator. 

jE  0.  AndrewSy  for  the  relator.  The  land  npon  which  the  pier 
is  built  belongs  to  the  mayor,  etc.,  being  part  of  one  of  their  streets. 
The  pier,  thongh  bnilt  by  Smith,  belongs  to  the  mayor,  etc.,  being 
attached  to  their  realty.  Being  their  own  property,  it  is  not  tax- 
able.   (Dillon,  Mnnic.  Corp.,  voL  2  [2d  ed.],  §  614;  Cooley  on 
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Taxation,  130.)  What  property  the  relator  ha£  here  is  an  exclnsive 
and  perpetual  right  to  go  npon  the  pier,  it  being  part  of  a  public 
street,  to  receive  wharfage  from  persons  using  the  pier.  This  ie 
not  land  or  real  estate  or  personal  property.  It  is  a  franchise,  an 
incorporeal  hereditament.  {Bored  v.  The  Mayor^  2  Sandf .,  552 ; 
3  Kent's  Com.,  458,  459 ;  De  Witt  v.  HaySy  2  Cal.,  468.)  Bemg 
neither  land  nor  personal  property,  the  relator's  franchise  was  not 
liable  to  taxation.  {Bored  v.  The  Mayor^  2  Sandf.,  552 ;  De  Witt 
V.  Haysy  2  Cal.,  468.) 

Wm.  G.  Whitney^  for  the  respondents. 

Daniels,  J. ; 

In  1852,  the  mayor,  etc.,  of  the  city  of  New  York  conveyed  a 
water  lot,  or  land  under  the  water  of  the  East  river,  to  William 
Smith  and  Milton  G. 'Smith.  It  was  described  by  metes  and  bounds 
in  the  deeds,  subject  to  the  reservation  of  so  much  of  the  prem- 
ises as  formed  parts  of  East  and  Stanton  streets  "  for  the  use  and 
purposes  of  public  streets  and  highways,"  to  be  extended  through 
the  premises  conveyed.  The  deed  contained  "  a  covenant,  on  the 
part  of  the  grantees,  that  they,  their  heirs  and  assigns,  would  build, 
on  the  requisition  of  the  said  mayor,  aldermen  and  commonalty, 
such  wharfs  or  piers  on  that  part  of  Stanton  and  East  streets  as 
should  be  directed,  and  keep  them  at  aU  times  thereafter  in  good 
order  and  repair,  and  that  the  same  should  always  be  and  be  used 
as  public  wharfs."  And  the  deed  also  contained  a  covenant,  on  the 
part  of  the  corporation,  that  the  parties  of  the  second  part  (the 
said  Smiths)  their  heirs  and  assigns,  should  and  might,  at  all  times 
thereafter,  have  and  enjoy  aU  wharfage,  cranage,  benefits  and  advant- 
ages growing  or  arising  from  the  wharves  so  erected.  William 
Smith  afterwards  acquired  the  rights  of  the  other  grantee  in  the 
premises,  and  erected  the  wharf  on  Stanton  street,  mentioned  in 
the  covenant,  and  he  conveyed  it  to  the  relator  by  deed,  dated  on  the 
20th  of  June,  1866,  "  together  with  the  privileges,  advantages, 
hereditaments  and  appurtenances  thereto  belonging."  His  interest 
in  the  property  was  assessed  by  the  respondents  at  the  sum  of 
$4,000.  To  that  he  has  objected  that  it  is  an  interest  not  liable  to 
taxation  under  the  laws  of  this  State. 
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While  the  wharf  has  been  erected,  and  is  maintained  as  a  portion 
of  a  pubKc  street,  it  is  evidently  not  for  the  general  purposes  of 
travel  as  other  portions  of  the  streets  of  the  city  are  nsed,  bnt  for 
the  nse  of  persons  having  occasion  to  go  upon  it  for  the  transaction 
of  the  business  to  which  these  structures  are  always  devoted,  and 
subject  to  that  use  of  it.  The  wharf  was  designed  for  the  mooring, 
lading  and  unlading  of  vessels,  and  for  the  transfer  of  property  to 
and  from  them ;  and,  by  the  deed  made  conveying  the  land,  the 
right  and  privilege  of  carrying  on  this  business,  upon  and  by  means 
of  the  wharf,  were  conveyed  tp  the  grantees,  their  heirs  ahd 
assigns,  for  their  own  benefit,  profit  and  advantage.  That  gave 
them  the  substantial  use  and  enjoyment  of  the  property  in  per- 
petuity, subject  only  to  the  right  of  the  public  to  pass  on  and 
oft  the  wharf  as  a  street.  That  was  an  exception  or  reservation 
of  an  important  character ;  but  it  could  not  so  far  interfere  with 
the  grantee  under  the  deed,  as  practically  to  impair  his  rights  to 
have  the  land  devoted  to  the  maintenance  of  the  wharf,  or  prevent 
him  from  enjoying  all  the  advantages  and  emoluments  derived  from 
that  structure  in  its  use  as  private  property,  for  all  the  purposes  to 
which  it  could  be  appropriately  applied  in  carrying  on  commercial 
business.  So  far  as  the  formal  title  was  left  in  the  city,  it  was 
subject  to  such  burthens  as  constituted  all  the  substantial  elements 
which  may  be  derived  from  the  ownership  of  property ;  and  under 
the  terms  of  the  statute  that  was  su£Scient  to  render  such  owner 
liable  to  taxation  on  account  of  it.  The  provisions  made  upon  that 
subject  were  evidently  designed  to  include  every  species  of  real  and 
personal  property.  {Ba/rlow  v.  8t  Nicholas  B<wk^  63  N.  T.,  399, 
406.)  For  it  was  declared  that  "  all  lands  and  all  personal  estate 
within  this  State,  whether  owned  by  individuals  or  corporations, 
sliall  be  liable  to  taxation, "  subject  to  certain  exemptions  not 
requiring  special  consideration,  because  they  are  not  particularly 
applicable  to  this  case.  And  the  term  "  land,"  it  was  provided,  ^'  shall 
be  construed  to  include  the  land  itself,  all  buildings  and  other  articles 
erected  upon  or  affixed  to  the  same,  all  trees  and  underwood  grow- 
ing thereon,"  etc.  (1  K.  S.  [5th  ed.],  905,  §§  1,  3.)  The  wharf 
was  erected  upon  and  affixed  to  the  soil,  within  the  import  of  these 
terms  as  they  were  used  in  this  statute ;  and  the  relator  was  its  sub- 
stantial owner.  The  privileges  secured  to  him  were  such  as  could 
HvN— Vol.  X        27 


Digitized  by 


Google 


210        PEOPLE  Bx  BEL.  SMITH  v.  COMRS.  OF  TAXES. 

Fmar  Defabtmekt,  Mabch  Tbrm,  1877. 

be  only  created  by  deed,  and  he  derived  his  right  to  their  enjoy- 
ment by  an  instrument  of  that  description.  They  were  supported 
by  an  interest  in  the  land  constituting  a  right  to  have  it  devoted  to 
the  purposes  mentioned  in  the  original  deed,  and  they  rendered  him 
the  beneficial  owner  of  it.  Property  devoted  to  the  ordinary  pursuits 
of  business  cannot  usually  be  more  completely  subject  to  the  use  and 
profit  of  the  owner  than  this  was  rendered.  The  substantial  advant- 
ages which  can  be  secured  from  the  land  have  been  conveyed  to 
him ;  and  his  interest  in  it  is  very  nearly  equivalent  to  that  of  the 
absolute  owner.  It  was  not  personal  property  in  any  sense  of  that 
term,  and  still  it  was  as  surely  property.  It  depended  upon  and 
issued  out  of  the  land,  and  constituted  an  interest  in  it  of  a  most 
valuable  nature.  For  that  reason,  it  was  a  part  of  the  land,  and 
within  the  meaning  of  that  term  as  it  was  used  in  the  statute  declar- 
ing what  should  be  the  subjects  of  taxation. 

Under  somewhat  analogous  circumstances,  the  right  of  a  rail- 
way company  to  maintain  and  operate  a  railway  over  the 
lands  of  the  Seneca  Nation  of  Indians,  and  to  which  it  could 
acquire  no  title,  was  held  to  be  taxable  in  People  v.  Bea/rddey  (52 
Barb.,  105).  And  that  was  afterwards  affirmed  by  the  Court  of 
Appeals.  The  same  conclusion  was  adopted  concerning  the  interests 
which  a  street  railway  company  acquired  in  certain  streets  by  the 
construction  of  a  street  railway  over  them  in  the  case  of  Ths 
People  V.  Cdssiiy  (2  Lans.,  294).  The  subject  was  fuUy  examined 
at  that  time,  and  a  repetition  of  what  was  then  said  upon  it,  and 
the  authorities  relating  to  it,  will,  for  that  reason,  be  unnecessary  on 
the  present  occasion.  That  case  was  taken  to  the  Court  of  Appeals 
and  the  liability  of  the  interest  of  the  company  to  taxation  as  land 
was  affirmed.  (46  N.  Y.,  46.)  And  these  authorities,  in  principle, 
sustain  the  liability  of  the  relator  to  taxation  on  account  of  this 
property. 

In  the  case  of  Boreel  v.  Mayor^  etc,  (2  Sandf.,  552),  this  subject 
was  considered,  and  the  conclusion  adopted  that  the  interest  of  the 
grantee  in  the  property  was  not  Uable  to  taxation.  But  as  the  point 
was  not  actually  presented  by  the  facts  at  that  time  before  the 
court,  and  a  more  enlarged  construction  than  was  then  considered 
proper  has  been  since  placed  on  the  term  "land,"  as  it  has  been 
used  in  the  statute,  this  authority  should  not  be  accepted  as  control- 
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ling  in  thifi  instance.  If  it  should  be,  then,  as  it  was  there  held,  all 
incorporeal  hereditaments  must  escape  taxation,  and  that  could  not 
have  been  the  legislative  design  in  the  enactment  of  the  law.  The 
intention  on  the  other  hand  was,  that  the  term  ^^  land  "  should  be 
understood  as  including  whatever  was  properly  comprehended  by  it ; 
and  incorporeal  hereditaments  constitute  a  part  of  that  subject- 
matter.  The  exceptions  and  exemptions  contained  in  the  statute  also 
support  this  conclusion,  for  they  exhibit  the  existence  of  a  design 
to  specifically  enumerate  aU  that  should  not  be  rendered  subject  to 
taxation,  and  interests  of  this  nature  are  within  neither  of  the 
exemptions.  By  excepting  the  property  they  relate  to,  it  was  appar- 
ently intended  that  the  statute  should  be  understood  as  subjecting 
all  other  property  and  interests  to  the  burthens  of  taxation ;  and 
justice  to  other  property  owners,  and  to  the  public,  is  in  favor  of 
that  construction. 

The  case  of  People  ex  rd.  Rewwick^  submitted  with  this  one, 
presents  only  the  point  already  considered,  and  does  not  require 
any  further  examination  for  the  purpose  of  determining  the  dis- 
position which  should  be  made  of  it.  In  that,  as  well  as  the  case 
of  Smith,  the  action  of  the  respondents  should  be  aflirmed,  with 
costs. 

Davis,  P.  J.,  concurred. 

Present  —  Davis,  P.  J.,  Bsadt  and.  Daioels,  J  J. 

Proceedings  affirmed. 


KOSA  B.  PHILLIPS,  Eespondent,  v.  HENET  B.  MELVILLE, 

Appellant. 

RboMI  qfacUon  byexeeutrias — right  of  action  ghoton  to  he  in  her  indimduaUy — potoer 
cf  court  to  amend  pleadingi  upon  the  trial  —  Fbrm  of  verdict  and  judgment  m 
action  for  recovery  qfpereondl  property  —  Code,  §  277. 

After  issue  Joined  in  an  action,  brought  to  recover  the  possession  of  personal  prop- 
erty, the  plaintiff  died,  and  thereafter  the  action  was  revived  in  the  name  of  his 
widow  as  his  executrix.  Upon  the  trial  it  appeared  that  the  husband  had  no 
title  to  the  property,  but  that  the  same  was  owned  by  the  wife  in  her  own 
right    SM,  that  the  court  had  no  power  to  amend  the  summons  and  complaint 


10  2U 


Digitized  by 


I 

L 


Google 


212  PHILLIPS  V.  MELVILLE. 

FiBST  Defabticbnt,  Mabch  Tebm,  1877. 

by  Btrikiiig  out  the  word  "executrix/'  and  thus  allow  the  plaintiff  to  recover 
by  virtue  of  her  own  title  to  the  property. 
In  an  action  to  recover  the  possession  of  .personal  property,  which  has  not  been 
delivered  to  the  plaintiff,  the  jury  should  assess  the  value  of  the  property  and 
damages  for  its  detention,  and  not  simply  find  a  general  verdict  for  damages; 
and  the  judgment  in  such  a  case  should  be  for  the  recovery  of  the  property,  or 
the  value  thereof  in  case  a  delivery  could  not  be  had,  together  with  damages  for 
its  detention. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the  J 

verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial,  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

Bonj.  F.  Ca/rpenteTy  for  the  appellant. 

A.  K.  Hadley^  for  the  respondent. 

Daniels,  J. : 

This  action  was  brought  to  recover  the  possession  of  personal 
property  alleged  to  be  wrongfully  witliheld  by  the  defendant.  It 
was  commenced  in  the  name  of  Augustus  E.  Phillips,  as  plaintiff, 
who,  in  his  own  right,  claimed  the  recovery  of  the  property.  He 
died  after  issue  was  joined,  and  on  motion  made  for  that  purpose 
the  action  was  by  order  revived  in  favor  of  his  widow,  the  present 
plaintiff,  as  his  executrix.  Upon  the  trial  the  evidence  tended  to 
show  that  the  property  belonged  to  her  in  her  own  right,  and 
that  her  husband  had  no  interest  in  it.  The  court  thereupon,  on 
her  motion,  struck  out  the  term  executrix,  which  made  the  action  a 
suit  in  her  favor  personally,  and  in  that  form  it  was  allowed  to  be 
maintained.  The  defendant  excepted  to  the  decision  allowing  this 
change  in  the  action,  and  that  exception  is  relied  upon  in  support 
of  the  present  appeal.  According  to  the  order  which  was  made  for 
its  revival,  the  action  was  revived  only  in  the  plaintiff's  favor  as  the 
executrix  of  her  husband's  estate,  and  it  was  consequently  in  his 
right  that  she  was  allowed  under  that  to  continue  and  prosecute  it. 
She  then  claimed  no  other  transfer  of  the  interest  in  it,  and  for  that 
reason  no  other  relief  could  be  awarded  to  her  under  the  provision 
allowing  the  revival  of  actions  commenced  by  parties,  afterward 
deceased.    (Code,  §  121.) 
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Upon  the  trial  it  appeared  that  the  deceased  plaintiff  had  no  inter- 
est in  the  property  sought  to  be  i*ecovered.  For  that  reason  she  could 
not  succeed  in  the  action  as  his  executrix.  And  when  that  appeared, 
the  form  of  the  proceeding  underwent  a  further  change,  by  which 
it  was  converted  into  an  action  in  her  own  favor  individually.  This 
introduced  a  new  right  into  the  case  wholly  inconsistent  with  that 
on  which  it  had  previously  proceeded.  Instead  of  being  prosecuted, 
as  it  was  commenced,  to  vindicate  the  right  of  her  husband  to  the  pro- 
perty, it  was  from  that  time  carried  on  to  maintain  her  right  to  the 
property.  That  made  it  a  new  action,  distinct  and  separate  from  the 
manner  in  which  it  had  been  commenced  by  the  deceased  plaintiff. 
It  no  longer  depended  upon  his  rights,  but  was  based  solely  upon  her 
own.  This  presented  the  case  of  a  failure  of  proof,  and  not  a 
variance.  The  allegation  which  had  been  originally  made  as  the 
foundation  of  the  case  was  left  unproved  in  its  entire  scope  and 
meaning,  and  for  that  reason  the  defect  which  the  evidence  devel- 
oped could  not  be  amended  or  corrected,  as  this  was  on  the  trial  of 
the  action.     (Code,  §  171.) 

The  change  permitted  made  a  new  action,  and  that  could  not  be 
done  by  the  court  at  the  trial.  (  Whitcomh  v.  Ekungerford^  42  Barb., 
178 ;  Bush  v.  TiOey,  49  id.,  600 ;  Ford  v.  Ford.,  53  id.,  525.) 

The  property  was  not  delivered  to  the  plaintiff  in  the  action,  and 
the  only  verdict  in  the  case  was  one  for  damages.  That  was  not  in 
the  form  which  the  law  has  required  to  be  followed  in  this  class  of 
cases.  The  jury,  in  addition  to  finding  for  the  plaintiff,  should 
have  assessed  the  value  of  the  property  and  damages  for  its  deten- 
tion, instead  of  simply  and  solely  finding  a  general  verdict  for  dam- 
ages.    (Code,  §  261.) 

The  same  error  was  followed  in  the  entry  of  the  judgment, 
which  was  for  the  recovery  of  the  damages,  and  not  as  it  should 
have  been  for  the  recovery  of  the  property  or  the  value  thereof 
in  case  a  delivery  of  possession  could  not  be  had,  with  damages  for 
its  detention,  by  the  defendant.  (Code,  §  277 ;  Dwight  v.  Enos,  5 
Seld.,  470.)  In  this  case  it  was  held  that  where  "  a  plaintiff  in  this 
species  of  action  is  already  in  possession  of  the  property,  if  he  suc- 
ceeds in  the  suit  he  merely  takes  a  judgment  to  confirm  his  posses- 
sion, and  for  his  damages  and  costs ;  but  in  case  he  has  not  obtained 
possession,  he  should  take  a  judgment  in  the  alternative  that  he 
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recover  the  poBsession,  and  that  the  goods  be  delivered  to  him,  etc, 
or  that  he  recover  the  value  thereof,  specifying  such  value  as  found 
by  the  jury,  in  case  a  delivery  of  the  goods  cannot  be  had,  together 
with  his  damages,  etc."  (Id.,  474.)  And  it  was  afterward  further 
added  by  the  learned  judge  who  delivered  the  opinion  of  the  court 
that  he  regarded  it  "  as  entirely  clear  that  neither  a  plaintiff  nor  a 
defendant  in  an  action  to  recover  the  possession  of  personal  property 
can  take  judgment  for  the  value  of  the  property,  except  as  an  alter- 
native."    (Id.,  476.) 

For  these  reasons  the  judgment  as  well  as  the  order  denying  the 
motion  made  for  a  new  trial  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


EICHAED   M.   NICHOLS,  Appellaot,  v.  HENKIETTE 
NTJSSBAUM  AND  OTHEBS,  Kbspondents. 

Utv/ry  —  mortgage  —  sale  cf — OerUficate  of  mortgagors — when  it  operates  as  an 

estoppel 

Where  a  bond  and  mortgage,  executed  without  any  consideration  moving  from 
the  mortgagee,  are  sold  to  a  third  person  or  placed  in  his  hands  for  negotia- 
tion, upon  a  usurious  agreement,  and  the  same  are  subsequently  sold  to  one  who 
purchases  the  same,  relying  upon  a  certificate  given  by  the  mortgagors,  which 
states  that  they  were  executed  upon  a  full  lawful  and  valid  consideration,  and 
that  there  was  no  defense  thereto,  or  equities,  latent  or  apparent,  in  any  way 
affecting  the  same,  the  parties  signing  the  said  certificate  are  estopped  thereby 
from  setting  up  the  invalidity  of  the  bond  and  mortgage  in  an  action  brought 
by  the  purchaser  to  foreclose  the  same. 

Where  such  certificate  is  signed  by  the  mortgagors,  without  knowledge  of  and  by 
reason  of  misrepresentations  made  in  regard  to  its  contents,  they  are  not  thereby 
estopped  from  setting  up  the  invalidity  of  the  mortgage. 

Where  the  purchaser,  at  the  time  of  the  purchase,  knows  that  the  bond  and  mort- 
gage are  usurious  and  void,  and  that  the  statements  contained  in  the  certificate 
are  untrue,  he  can  derive  no  benefit  or  protection  therefrom. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  upon 
the  trial  of  this  action  by  the  court  at  Special  Term. 
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J.  H.  V.  Arnold^  for  the  appellant. 
W.  H.  <&  D.  M,  Va/n  OoU^  for  the  respondents. 

Daioels,  J. : 

The  object  of  this  action  was  the  foreclosure  of  a  mortgage  exe- 
cuted by  the  defendants,  Henriette  Nussbaum  and  Philip  Nussbaum, 
her  husband,  to  William  Katz,  upon  premises  owned  by  her  on  One 
Hundred  and  Sixteenth  street,  in  the  city  of  New  York.  It  was 
made  to  secure  the  payment  of  $4,000,  and  accompanied  a  bond 
executed  by  the  same  persons.  The  evidence  tended  very  decidedly 
to  show  that  the  bond  and  mortgage  were  made  in  form  to  the 
mortgagee  named,  simply  for  the  purpose  of  being  used  to  loan  money 
upon  them,  and  not  for  any  debt  owing  to  him.  He  accordingly,  with 
the  assent  of  the  other  parties  to  them,  assigned  them  to  Gustave 
A.  Carris,  who  either  purchased  them  himseK  or  undertook  to  sell 
them  for  the  parties  by  whom  they  had  been  executed.  It  is  not 
important  to  the  disposition  of  the  appeal,  to  determine  in  what 
capacity  he  took  the  assignment  of  the  bond  and  mortgage,  because 
the  plaintiffs  rights  are  not  wholly  dependent  upon  his  title  to  them. 
In  form  Cacrris  was  the  assignee,  and  if  he  was  the  purchaser,  as 
there  is  very  good  reason  for  supposing  that  he  was,  there  can  be 
no  doubt  that  they  were  void  for  usury  in  his  hands,  for  he  acquired 
his  title  at  a  greater  rate  of  interest  than  seven  per  cent,  and  as  they 
were  not  made  to  secure  any  existing  debt  or  obligation  that  rendered 
them  usurious. 

After  he  had  acquired  the  title  to  them  as  he  did,  with  a  full 
knowledge  of  aU  the  facts  concerning  their  inception,  a  negotiation 
was  entered  into  for  their  sale  to  the  plaintiflE.  That  was  principally 
carried  on  through  his  attorneys.  During  its  progress,  and  before 
the  plaintiff  bought  the  bond  and  mortgage,  the  mortgagors  executed 
and  in  due  form  acknowledged  a  certificate  stating,  among  other 
things,  that  they  were  executed  and  delivered  for  a  full,  lawful  and 
valid  consideration,  and  that  there  was  no  defense,  off-set  or  counter- 
claim thereto,  nor  any  equities,  latent  or  apparent,  whereby  they 
could  be  in  any  manner  impaired  or  affected.  And  evidence  was 
given,  tending  to  show  that  the  plaintiff  became  the  purchaser  of 
the  bond  and  mortgage,  on  the  faith  of  this  certificate,  for  the  sum 
of  $3,520,  but  as  they  could  not  lawfully  have  been  sold  at  this  rate 
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of  diBConnt,  the  plaintiffs  right  to  collect  the  debt  secured  by  them, 
depended  npon  the  validity  and  effect  of  this  certificate.  If  that 
was  given  for  the  purpose  of  inducing  the  purchaser  to  believe  that 
they  were  what  it  described  them  to  be,  and  he,  acting  upon  the  faith 
of  it,  bought  them  at  a  rate  of  discount  which  would  otherwise  have 
been  unlawful,  the  persons  executing  it  would  be  precluded  by  means 
of  it,  from  objecting  to  their  collection  on  the  ground  of  usury.  It 
would  then  estop  them  from  asserting  the,  fact  to  be  different  from  the 
representation  made  of  it  by  them  in  the  certificate,  and  for  that 
reason  would  deprive  them  of  the  benefit  they  might  otherwise  have 
been  entitled  to  derive  from  the  statute  regulating  the  rate  of  interest 
on  the  loan  of  money.  {L^Amoreux  v.  Visacher^  2  Comst.,  278 ; 
Beal  Estate  Trust  Co.  v.  Sedgrea/oey  49  How.,  489.) 

But  the  answer  made  in  the  action  by  the  defendants,  who  exe- 
cuted the  bond  and  mortgage,  was  that  they  were  void  in  the  plain- 
tiffs hands  for  usury ;  and  evidence  was  given  tending  to  show  that 
the  certificate  was  executed  without  knowledge  of  its  contents,  and 
by  reason  of  misrepresentations  made  concerning  it.  If  that  were 
the  fact,  then,  within  the  cases  of  Wilcox  v.  Howdl  (44  N.  Y.,  398) 
and  DmJceUpid  v.  FrcunJdm  (7  Hun,  339),  it  would  not  be  operative, 
by  way  of  estoppel,  on  the  parties  who  in  that  manner  had  been 
induced  to  execute  it.  But  the  evidence  on  the  part  of  the  plain- 
tiff was  in  decided  conflict  with  that  which  the  defendants  gave  upon 
this  subject ;  and  if  it  was  to  be  relied  upon,  established  the  fact 
that  the  certificate  was  fully  explained  when  it  was  presented  for 
execution,  and  was  subscribed  with  a  complete  knowledge  of  its 
contents. 

The  learned  judge,  before  whom  this  cause  was  tried  at  the  Special 
Term,  did  not  specifically  determine  which  was  the  correct  view  of 
the  evidence  on  this  point.  He  simply  found  that  before  the  assign- 
ment was  made  to  the  plaintiff  he  sent  a  notary  to  visit  the  persons 
who  executed  the  certificate,  but  whether  they  executed  it  under- 
standingly,  or  were  induced  to  do  so  because  they  were  deceived  as 
to  its  nature  or  contents,  he  did  not  decide.  But  he  put  his  decision 
of  the  case  in  the  defendants'  favor  upon  another  fact  entirely,  which 
was  stated  to  have  been  found  by  him,  that  the  plaintiff  took  the 
assignment  of  the  bond  and  mortgage,  "  with  the  knowledge  of  the 
said  corrupt  and  usurious  agreement,  and  when  the  same  was  subject 
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to  and  rendered  void  thereby,  and  to  cover  np  and  conceal  the  same." 
This,  of  course,  was  dedsive  of  the  case,  even  if  the  certificate  had 
been  executed  properly  and  with  the  most  complete  knowledge  of  its 
contents ;  for  that  wonld  not  afEord  the  least  protection  to  a  purchaser 
of  the  bond  and  mortgage,  who,  at  the  time  he  bought  them,  knew 
that  the  statement  in  the  certificate  was  untrue,  and  that  the  securities 
were  infected  with  the  vice  of  usury.  Such  a  certificate  will  only  pro- 
tect persons  dealing  with  the  security  mentioned  in  it,  in  good  faith, 
believing  the  truth  of  the  statement  made  by  it,  and  relying  upon 
it  as  the  basis  of  the  purchase.  A  person  knowing  the  contrary  can 
in  no  way  be  benefited  by  such  an  instrument ;  for  that  reason,  if 
this  conclusion  were  supported  by  the  evidence,  it  would  be  wholly 
unimportant  whether  the  certificate  was  intelligently  executed  or  not. 
The  bond  and  mortgage  were  found  to  be  usurious  in  the  hands  of 
Carris,  upon  evidence  fairly  justifying  that  residt,  and  if  the  plain- 
tifE  had  purchased  them,  knowing  that  to  be  their  character,  they 
were  equally  void  after  the  assignment  to  him. 

But  the  diflScidty  with  the  case  is,  that  there  was  no  evidence  what- 
ever given  upon  the  trial  in  any  maimer  tending  to  show  that  the 
plaintiff  knew  of  the  usurious  agreement  made  with  Carris,  or  that 
he  took  the  assignment  to  cover  up  or  conceal  such  an  agreement. 
The  evidence  was  all  the  other  way,  showing  that  the  purchase  was 
made  upon  the  faith  of  the  certificate,  and  without  knowledge  of 
any  usurious  agreement  existing  between  Carris  and  the  parties  who 
executed  the  bond  and  mortgage.  The  learned  judge  probably  sub- 
scribed the  conclusions  of  fact  as  well  as  law,  without  examination, 
as  they  were  prepared  and  submitted  to  him  for  that  purpose ;  but 
that  cannot  change  their  effect  in  the  case.  The  fact  is  prominently 
presented  that  the  action  has  by  that  means  been  disposed  of  upon 
the  effect  of  a  circumstance  entirely  unproved.  It  was  the  pivotal 
point  in  the  case,  exerting  a  most  material  influence  upon  its  final 
disposition  against  the  plaintiS.  For  that  reason  the  judgment 
affected  by  it  cannot  be  sustained.  {MattJiews  v.  Coe^  49  N.  Y.,  57.) 
It  should  therefore  be  reversed  and  a  new  trial  ordered^  with  costs  to 
abide  the  event. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
Hun— Vol.  X        28 


Digitized  by 


Google 


218  WHITESIDE  v.  HTMAK. 

*  FiBBT  Depabtmbnt,  Mabch  Tebm,  1877. 


WILLIAM  WHITESIDE  and  JAMES  WHITESIDE,  Ee8poni> 
ENTS,  V.  SOLOMON  HYMAN,  Appellant. 

FraudvlerU  representa^Hons — compromise  induced  thereby — remedy  of  creditor — 
m>eaaure  of  damagee — evidenoe. 

Where  a  creditor  is  induced  to  compromise  a  debt  upon  the  receipt  of  fifty  cents 
on  the  dollar,  by  means  of  the  false  and  fraudulent  representations  made  to  him 
by  the  debtor,  that  another  of  his  creditors  has  agreed  to  accept  such  compro- 
mise, the  creditor  may,  upon  discovering  the  falsity  of  such  representation, 
maintain  an  action  against  the  debtor  to  recover  the  damages  sustained  by  rea- 
son thereof. 

As  in  such  an  action  the  damages  sustained  by  the  plaintiff  depend  upon  the  ability 
of  the  debtor  to  pay  more  than  a  moiety  of  his  debts,  it  is  competent  to  ask  wit- 
nesses for  the  defense  whether  the  defendant  held  property  or  assets  sufftcient 
to  pay  over  fifty  cents  on  the  dollar  of  his  liabilities. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  npon 
the  verdict  of  a  jury. 

The  action  was  brought  to  recover  the  damages  sustained  by  the 
plaintiffs  by  compromising  a  debt  owing  to  them  by  the  defendant, 
which  compromise  they  were  induced  to  enter  into  by  reason  of 
false  and  fraudulent  representations  made  to  them  by  the  defendant 

Upon  the  trial  a  witness  called  in  behalf  of  the  defendant  was 
asked  by  his  counsel,  "  state  whether  your  father  (the  defendant) 
had  property  or  assets  sufficient  to  pay  over  fifty  cents  on  the  dollar 
of  his  liabilities  ? "  which  question  was,  upon  the  plaintiff's  objection, 
disallowed. 

M.  L.  Townsendy  for  the  appellant. 

Demda  MoMahon^  for  the  respondents. 

Daioels,  J. : 

The  plaintiffs  were  creditors  of  the  defendant,  who  endeavored 
to  compromise  his  debts,  because  of  his  inability  to  pay  them  in  full. 
He  applied  to  the  plaintiffs  to  become  parties  to  the  composition 
for  the  amount  of  fifty  per  cent  of  the  sum  owing  to  them.  They 
doubted  the  good  faith  of  his  failure,  and  were  indisposed  to  assent 
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to  that  arrangement.  For  the  purpose  of  overcoming  their  doubts, 
and  inducing  them  to  accept  his  oSer,  it  was  alleged  that  he  repre- 
sented that  another  firm  of  his  creditors  had  agreed  to  accept  the 
compromise  proposed,  and  to  discharge  him  from  liability  for  it, 
and  that,  relying  upon  the  truth  of  the  representation  made,  and 
what  they  believed  to  be  the  judgment  of  that  firm,  they  were 
induced  to  make  the  same  agreement,  and  did  agree  to  receive  fifty 
per  cent  in  fuU  of  the  indebtedness  due  to  them,  and  afterwards 
surrendered  up  the  notes  held  by  them  for  that  consideration.  This 
was  alleged  to  have  been  fraudulent,  and  the  representation  made 
to  have  been  false,  and  evidence  was  given  upon  the  trial  tending 
to  prove  the  existence  of  these  facta. 

The  complaint  alleging  them  was  plainly  one  for  fraud,  and  f oj: 
that  reason  the  plaintifiEs  were  not  at  liberty  to  maintain  their  action 
upon  any  other  ground,  even  if  they  had  proposed  to  do  that. 
{Barnes  v.  Quigley,  59  N.  Y.,  265 ;  Grmea  v.  Wcdte^  id.,  156.) 
They  could  not  recover  for  the  debt,  although  its  existence  appeared 
by  the  allegations  which  were  made,  because  the  case  disclosed  by 
them  was  based  upon  a  distinct  and  different  theory.  It  was  for 
damages  sustained  by  means  of  the  fraudulent  representations  relied 
upon,  and  not  for  the  portion  of  the  debt  appearing  to  remain 
unpaid,  and  it  was  upon  that  principle  that  the  action  was  tried  and 
maintained. 

As  the  proof  showed  the  case  it  could  have  been  sustained  in  no 
other  form,  because  it  distinctly  appeared  that  in  the  final  constmi- 
mation  of  the  transaction  the  compromise  was  adjusted  by  Henry 
Hyman,  the  defendant's  brother,  and  the  account  was  assigned  and 
the  notes  formally  delivered  to  him.  It  was  stated  to  one  of  the 
plaintifb  that  this  person  was  buying  up  all  the  claims,  and  he  then 
took  the  check  and  notes  offered  for  the  fifty  per  cent,  and  in  return 
assigned  the  account  and  delivered  over  the  notes  held  by  the  plain- 
tiff against  the  defendant.  This  was  also,  in  substance,  sustained 
by  the  evidence  of  the  plaintiff,  with  whom  the  business  was  trans- 
acted. The  account  he  gave  of  it  was,  that  "  Hyman's  son  brought 
the  notes,  and  gave  them  to  my  book-keeper,  according  to  the  agree- 
ment in  the  paper,  and  then  I  surrendered  my  own  notes.  In 
payment  for  those  notes  I  received  a  check  for  a  part  of  the  money, 
and  three  notes  for  the  balance."    The  check  and  notes  were  pro- 
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duced.  They  were  drawn  by  Henry  Hyman,  and  the  notes  indorsed 
by  the  defendant.  As  this  statement  showed  the  business  to  have 
been  completed,  the  plaintiffs  debt  was  extinguished  by  means  of 
it,  and  it  appeared  that  Henry  Hyman,  to  whom  the  account  and 
the  notes  held  against  the  defendent  were  transferred  by  the  plain- 
tiffs, had  afterwards  settled  with  him  for  fifty  cents  on  the  doUar  of 
their  amount. 

Under  these  circumstances  the  plaintiffs  were  not  in  a  condition 
to  recover  on  the  original  indebtedness.  The  evidence  of  each 
party  showed  that  to  have  been  effectually  discharged.  Consequently 
the  plaintiffs,  if  they  could  recover  at  aU,  were  necessarily  limited 
to  their  damages  for  the  fraud,  if  that,  in  truth,  had  been  perpe- 
Jbrated  by  the  defendant.  The  evidence  given  sufficiently  tended  to 
sustain  the  position  that  it  had,  to  render  that  a  proper  subject  for 
the  consideration  of  the  jury.  And  if  its  existence  were  satisfactorily 
established,  as  it  may  be  presumed  from  the  verdict  rendered  that 
it  was,  then  the  plaintiffs  were  entitled  to  such  damages  as  it  had 
occasioned  them.  Their  claim  proceeded  upon  the  theory  that  they 
had  been  induced  to  surrender  their  demands  against  the  defendant 
for  less  than  they  would  otherwise  have  received  for  it,  because  of 
his  fraudulent  representations  concerning  the  tenns  of  his  settlement 
with  the  other  firm,  and  if  that  were  true,  there  seems  to  be  no 
good  reason  why  they  should  not  be  allowed  to  maintain  such  an 
action  as  they  instituted  for  their  indemnity.  It  proceeded  upon 
the  allegation  that  a  fraud  had  been  committed,  which  had  resulted 
in  damage  to  them ;  and  that  has  often  been  held  to  be  sufficient  to 
maintain  the  right  of  the  defrauded  party  to  recover.  If  one  person 
makes  a  representation  which  he  knows  to  be  false  to  another,  intend- 
ing to  induce  him  to  act  upon  it,  and  he,  believing  it  to  be  true,  does 
act  upon  it  and  thereby  sustains  a  loss,  he  may  maintain  an  action  for 
the  recovery  of  compensation  for  such  loss  against  the  party  by  whose 
misrepresentation  it  was  produced,  and  it  can  make  no  difference, 
in  principle,  whether  the  loss  be  produced  by  parting  with  money 
or  other  property,  or  assigning  and  surrendering  a  subsisting  indebt- 
edness. The  legal  elements  of  the  Qase  are  the  same  in  one  instance 
as  they  are  in  the  others.  They  all  alike  involve  damage  to  the 
party  by  means  of  the  fraudulent  deception  made  use  of.  {Attnvood 
V.  SmaU^  6  C.  &  F.,  404;  Moens  v.  Heyvxyrth,  10  M.  &  W.,  147; 
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Gerha/rd  v.  BateSy  2  E.  &  B.,  488 ;  FaarmgUm  v.  BvUa/rd^  40 
Barb.,  612  and  516 ;   WiOAmk  v.  Ycmderve&r^  1  id.,  599.) 

And  in  Benton  v.  PtoU  (2  Wend.,  386),  a  contract  not  capable  of 
being  enforced  by  action,  which  was  not,  but  would  have  been  per- 
formed but  for  certain  false  and  fraudulent  representationB,  was 
held  suflScient  to  render  the  defendant,  who  made  them,  liable. 
The  same  principle  was  also  applied  to  the  case  of  a  compromise 
fraudulently  induced  in  Baker  v.  Spencer  (47  N.  Y.,  562),  and  if 
is  quite  analogous  to  that  which  has  been  applied  to  the  fraudulent 
negotiation  of  an  undelivered  promissory  note,  rendering  the  maker 
liable  for  its  payment  to  a  hoTia  fide  holder  of  it.  {N^  v.  Chi^te^ 
12  Barb.,  466  ;  Miller  v.  Mcmce^  6  Hill,  114 ;  Decker  v.  Mathews^ 
2  Kernan,  313.) 

But  while  these  authorities  will  sustain  the  right  of  the  plaintiffs  to 
recover  for  the  fraud,  upon  that  being  established  by  them  to  the 
satisfaction  of  the  jury,  the  extent  of  that  right  must  be  necessarily 
limited  to  such  damages  as  it  has  occasioned  them.  That  may  be 
greater  or  less,  according  to  the  ability  of  the  defendant  to  pay  the 
whole  or  a  part  of  the  residue  of  their  debt  at  the  time  when  it  was 
surrendered  by  them,  or  his  probable  ability  to  do  so  afterwards 
while  they  might  have  otherwise  held  it  against  him.  It  was  the 
value  of  the  unpaid  moiety  of  their  debt  which  they  lost  by  means 
of  the  fraud,  if  that  in  fact  had  been  perpetrated,  and  their 
right  to  recover  that,  with  interest,  was  the  extent  of  the  indemnity 
which  the  law  would  afford  them.  To  ascertain  that,  an  investiga- 
tion of  the  defendant's  circumstances  at  the  time  of  the  settlement 
was  entirely  proper,  and  for  that  purpose  the  question  was  com- 
petent whether  the  defendant  had  property  or  assets  sufficient  to 
pay  over  fifty  cents  on  the  dollar  of  his  liabilities.  It  manifestly 
had  relation  to  his  condition  when  the  compromise  was  effected, 
and  as  its  form  was  in  no  way  objected  to,  an  answer  to  it  should 
have  been,  but  it  was  not  allowed. 

The  objection,  taken  to  the  inquiry  was  a  general  one,  which 
simply  presented  the  point  of  its  competency,  and  the  decision  by 
which  that  objection  was  sustained  was  erroneous.  The  exception 
thereupon  taken  by  the  defendant  was  a  valid  one,  and  its  correction 
wiU  require  another  trial  of  the  action. 

Several  exceptions  were  taken  to  the  charge,  but  only  one  of  them 
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Beems  to  have  been  tenable.  That  was  to  the  refusal  to  charge  that 
the  plaintiffs  could  not  recover  upon  the  original  notes  and  account. 
The  evidence  showed  that  no  such  recovery  could  be  had  in  the 
case,  and  the  jury  should  have  been  so  instructed  by  the  court.  The 
case  was  a  novel  one,  and  it  cannot  be  a  source  of  surprise  that 
another  trial  of  it  has  become  necessary. 

Upon  these  two  points  the  defendant  has  just  cause  of  complaint, 
and  to  rectify  them  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Brady,  J.,  concuiTed. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


GEORGE  PERAULT,  Appellaot,  v.  GEORGE  RAND  and 
OTHERS,  Respondents. 

Oourt»-ma/rtial^  proceedings  of,  mil  not  be  evened, 

A.  court  of  equity  will  not  restrain,  by  injunction,  a  court-nuutial  from  trying 
one,  subject  to  its  jurisdiction,  where  he  alleges,  as  the  only  ground  for  such 
injunction,  that  he  has  already  been  tried  upon  the  same  charge,  and  that  he 
apprehends  that  the  second  trial  will  be  unfairly  conducted. 

Appeal  from  an  order  made  at  Special  Term,  denying  a  motion 
for  the  continuance  of  an  injunction. 

JSen/ry  H.  Morcmge,  for  the  appellant. 

James  Lj/mcm  Price^  for  the  respondents. 

Daniels,  J. : 

The  appellant  had  been  tried  as  a  member  of  a  military  organiza- 
tion by  a  court-martial,  and  dismissed  by  its  judgment ;  upon  his  own 
application,  he  was  afterwards  restored  by  virtue  of  a  writ  of  man- 
damus, for  the  reason  that  his  trial  and  dismissal  were  not  in  accord- 
ance with  the  requirements  of  the  law  applicable  to  such  proceedings. 
And  another  trial  was  then  projected,  and  he  applied  for  an  injuno- 
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tdon  to  restrain  and  prevent  it,  because  lie  had  once  been  tried  upon 
the  same  charges,  and  apprehended  that  the  second  trial  would  be 
.  unfairly  conducted.  The  grounds  upon  which  this  apprehension  were 
entertained,  have  been  practically  disproved  by  the  affidavits  pre- 
sented in  behalf  of  the  defendants,  but  if  they  had  not  been,  the 
case  would  not  be  a  proper  one  for  an  injunction.  The  laws  have 
created  tribunals,  which  have  been  invested  with  jurisdiction  to 
try  military  misconduct  and  offenses,  and  this  court  has  no  authority 
to  nullify  their  provisions  upon  this  subject,  as  it  certainly  would  by 
restraining  the  proceedings  by  injunction.  If  that  could  be  done  iu 
the  case  of  a  military  tribunal,  the  same  authority  ^ould  be  extended 
over  all  other  tribunals  where  it  might  be  alleged  that  there  was 
reason  to  fear  that  the  trial  would  not  be  an  impartial  one.  Courts 
of  equity  have  no  such  enlarged  authority.  ^ 

If  the  party  proceeded  against  has  a  defense  in  either  a  civil  or 
criminal  proceeding  which  can  be  eflfectually  made  before  the  tribunal 
having  cognizance  of  the  case,  the  orderly  administration  of  the 
law  requires  him  to  present  and  maintain  it  there,  and  courts  of 
equity  cannot  ordinarily  interfere,  by  means  of  an  injunction,  to 
prevent  that  from  being  done.  (Solderstafe  v.  Scmndersy  6  Mod., 
16 ;  Montague  v.  Du&mcm^  2  Vesey,  Sr.,  396  ;  1  Water.  Eden  on 
Injunc,  67,  note  1 ;  New  York  Dry  Dock  Go.  v.  Americcm  Ins. 
Co.,  11  Paige,  384 ;  High  on  Injunc,  §  46,  and  cases  cited  in  note.) 

If  the  plaintifE  cannot  be  lawfully  tried  upon  the  charges  made 
against  him  again,  he  can  present  that  objection  by  way  of  answer 
to  the  proceedings  which  he  expects  may  be  instituted  ;  and  if  he  is 
right  in  that  position,  the  military  tribunal,  which  must  and  undoubt- 
edly will  conform  to  what  the  laws  and  the  Constitution  require 
upon  this  subject,  will  allow  his  objection  to  prevail.  But  if  it  shall 
fall  into  an  error  and  improperly  reject  the  defense  proposed :  in  case 
it  shall  be  established  by  the  evidence  produced,  then  that  can  be 
redressed  by  means  of  the  writ  of  certiorari.  {Rathbwi  v.  Swwyer, 
15  Wend.,  451.)  Cases  frequently  arise  where  parties  are  proceeded 
against  a  second  time  on  the  same  complaint  or  cause  of  action,  and 
when  they  can  show  themselves  entitled  to  protection  under  the 
previous  proceeding,  they  are  not  allowed  to  be  harassed  by  that  sub- 
sequently instituted.  But  redress  is  always  afforded  by  way  of  defense 
in  the  action  or  proceeding  itself.    It  is  not  done  by  way  of  injuno- 
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tdon,  which  would  conBtitute  an  unjustifiable  interference  with  other 
tribunals  equally  as  competent,  certainly,  to  administer  justice  as 
courts  proceeding  in  eqtiity. 

For  these  reasons,  and  those  assigned  by  Mr.  Justice  Brady  on  the 
decision  of  the  motion,  the  order  should  be  aflSrmed,  with  the  usual 
costs  and  disbursements. 

Davis,  P.  J.,  concurred.    Brady,  J.,  taking  no  part. 

Order  aJQSrmed,  with  the  usual  costs  and  disbursements. 


THE  PEOPLE  EX  eel.  MATHIAS  ZIEGLER  v.  THE  JUS- 
TICES OF  THE  COURT  OF  SPECIAL  SESSIONS  OF  THE 
COUNTY  6f  new  YORK,  Respondents. 

ObBcene  Uteraiure  —  chap.  777  of  1878  —  age  of  prisoner — need  not  be  stated  in  indiet- 
meftt — Tiow  detemdned. 

Under  chapter  777  of  1873,  prohibiting  the  publication  of  obscene  Uterature,  and 
providing  that  any  person  convicted  thereof  shall,  if  twenty-one  years  of  age 
or  upwards,  be  punished  as  therein  provided,  and  prescribing  a  different 
punishment  if  he  be  under  twenty-one  years  of  age,  it  is  not  necessary  to  state 
the  age  of  the  prisoner  in  the  indictment  for  a  violation  of  the  statute. 

It  is  not  obligatory  upon  the  court  to  caU  witnesses  to  determine  the  age  of  the 
prisoner,  but  the  court  itself  may  determine  his  age  from  its  own  observation. 

Qucsre,  whether  the  court  may,  under  the  Constitution,  examine  the  prisoner  as 
to  his  age  for  this  purpose. 

Certiokari  to  the  Court  of  Special  Sessions  of  the  city  of  New 
York,  to  review  the  conviction  and  sentence  of  the  relator  for  a  vio- 
lation of  chapter  7YY  of  18Y3,  prohibiting  the  publication  and  circu- 
lation of  obscene  literature. 

£enj,  F,  Rvssell^  for  the  relator. 

B&nj.  K.  Phelpa^  for  the  respondents. 

Daniels,  J. : 

The  relator  was  convicted  upon  his  own  confession  of  manufactur- 
ing and  printing  obscene  and  indecent  photographs,  and  of  having 
in  his  possession  negative  plates  for  printing  and  making  such 
obscene  pictures,  and  of  having  large  quantities  of  such  pictures  in 
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the  room  occupied  by  him,  in  process  of  mannfactiire.  This  was 
clearly  a  criminal  offense,  according  to  chapter  Y7Y  of  the  Laws  of 
1873.  That  provided  that  any  person  who  shall  manufacture,  draw 
or  print,  or  in  any  wise  make  any  obscene  book,  pamphlet,  paper, 
writing,  advertisement,  circular,  print,  drawing  or  other  representa- 
tion, figure  or  image,  on  or  of  paper,  or  other  material,  of  an  inde- 
cent or  immoral  nature  or  use,  shall,  on  conviction,  be  imprisoned 
at  hard  labor,  if  twenty-one  years  of  age  or  upwards,  not  less  than 
three  months  or  more  than  two  years,  and  fined  not  less  than  $100 
nor  more  than  $5,000  for  each  offense;  or  if  under  twenty-one 
years  of  age,  then  the  imprisonment  cannot  exceed  three  months 
nor  the  fine  exceed  $500.  (Laws  of  1873,  p.  1184,  §  1.)  The 
offense  is  rendered  complete  by  the  facts  mentioned  in  the  statute 
without  reference  to  the  age  of  the  prisoner.  The  same  act  is 
equally  an  offense  whether  perpetrated  by  a  person  over  or  under 
twenty-one  years  of  age ;  but  the  statute  has  discriminated  in  the 
extent  of  the  punishment,  by  reason  of  that  circumstance.  The  age 
is  not  required  to  be  averred  in  the  complaint  upon  which  the 
trial  is  to  be  had,  but  merely  the  facts  constituting  the  crime,  and 
when  its  commission  has  been  established,  the  duty  for  the  first 
time  arises  to  ascertain  the  age  of  the  accused  in  order  to  determine 
the  extent  of  the  punishment.  That  is  a  common  subject  of  inquiry 
in  the  administration  of  the  criminal  law,  but  the  averment  of  the 
fact  has  never  been  required  in  the  indictment  or  the  complaint  on 
which  the  trial  may  be  had.  The  investigation  on  that  subject  is 
never  important  until  after  a  conviction  has  been  secured,  and  then 
it  is  usually  made  by  means  of  the  prisoner's  own  oath.  That  has, 
in  several  instances,  been  prescribed  as  the  proper  course  to  be  pur- 
sued. But  this  statute  contains  no  such  requirement.  For  that 
reason  the  fact  may  be  ascertained  by  any  means  appropriate  for 
that  purpose.  Evidence  may  be  received  from  any  person  capable 
of  giving  it  for  the  purpose  of  proving  the  fact,  or  where  the 
appearance  of  the  prisoner  suJEciently  indicates  his  probable  age, 
that  may  be  acted  upon  as  evidence  of  the  fact.  If  witnesses  were 
to  be  sworn,  their  evidence  on  this  subject  would,  in  most  cases,  be 
necessarily  confined  to  the  appearance  of  the  person,  and  where 
that  indicates  that  he  has  advanced  beyond  the  age  of  twenty-one 
years,  there  can  be  no  objection  to  the  court  acting  directly  upon  it 
HuK  — Vol.  X.        29 
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without  the  intervention  of  witnesses  whose  judgment  would  only 
imperfectly  express  what  the  justices  could  more  surely  discern  for 
themselves.  Cases  will  arise  where  the  appearance  of  the  person 
must  leave  the  fact  of  his  age  in  doubt.  There  other  evidence  upon 
the  subject  is  a  plain  necessity,  but  in  most  instances  the  indications 
of  age  are  so  unequivocal  and  decided  that  not  the  least  risk  can  be 
encountered  in  acting  upon  them,  and  when  that  is  the  case  they 
may,  under  the  unrestricted  provisions  of  this  statute,  be  accepted 
as  proof  of  the  prisoner's  age. 

The  punishment  of  the  offense  has  been  seriously  augmented 
where  it  may  be  committed  by  a  person  of  twenty-one  years  of  age 
or  upwards,  and  it  may  well  be  doubted  whether  the  convict  could 
be  properly  required  to  expose  himself  to  it  by  any  information 
supplied  by  his  own  oath.  That  would  be  making  him  a  witness 
against  himself,  which  the  Constitution  of  the  State  has  prohibited 
in  criminal  cases.  Under  this  restraint  the  court  must  act  on  the 
best  information  that  can  be  obtained,  and  not  unfrequently  that 
will  be  supplied  by  the  prisoner's  own  appearance.  That  was  the 
course  adopted  in  this  case,  and  by  no  assertion  of  the  prisoner  has 
it  been  maintained  that  the  conclusion  arrived  at  was  an  erroneous 
one.  What  is  claimed  in  his  behaK  is  that  evidence  should  have 
been  taken  upon  the  subject  by  the  examination  of  witnesses.  That 
was  not  required  by  the  statute  nor  the  nature  of  the  fact  to  be 
ascertained.  The  justices  could,  as  they  did,  consult  their  own 
senses,  and  act  upon  the  conclusion  which  they  certainly  suggested. 
There  can  be  no  more  objection  to  that  course  in  a  case  like  the 
present  one,  than  in  cases  where  they  are  required  to  act  upon  the 
fact  that  the  person  before  them  is  a  child,  a  boy  or  a  girl,  white  or 
black,  a  male  or  a  female,  and  as  ihey  are  not  affirmed  to  have  erred 
in  their  conclusion,  no  harm  can  be  done  in  this  case  by  holding  the 
sentence  imposed  to  have  been  a  proper  one.  The  conviction  should 
be  affirmed. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Conviction  affirmed. 
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PATRICK  CORRIGAN  -o.  JOSEPH  B.  SHEFFIELD  asd 
WILLIAM  R.  SHEFFIELD. 

OoniTctei  of  sale  —  when  entire — panrtial  di^ieery  under  —  destruction  <yf  ffroperty  by 
fire — who  muet  bear  lass. 

On  the  sixteenth  of  July,  defendants,  who  were  paper  manufacturers,  agreed  to 
purchase  of  the  plaintiff  twenty  bales  of  rags,  stating,  "  We  should  prefer  to 
have  them  after  the  first  of  August,  as  that  is  our  time  for  taking  account  of 
stock,  and  we  cannot  conveniently  discount  our  paper  till  after  that  time."  On 
the  eighteenth  of  July  plaintiff  shipped  ten  bales  to  the  defendants,  stating, 
by  letter  not  received  tiU  after  the  nineteenth,  that  they  "  had  to  do  it  to  make 
room,"  and  that  they  would  ship  the  other  ten  as  ordered.  On  the  morning  of 
the  nineteenth  of  July  the  ten  bales,  with  other  rags,  were  delivered  and 
received —  though  without  knowledge  that  they  were  part  of  those  purchased 
from  plaintiff — at  defendants'  warehouse.  On  the  afternoon  of  that  day  the 
warehouse  took  fire,  without  any  fault  of  the  defendants,  and  the  rags  were 
consumed. 

In  an  action  to  recover  the  value  thereof,  heid,  (1)  that  the  contract  was  an  entire, 
one  for  the  delivery  of  twenty  bales;  that  the  ten  bales  delivered  on  account 
thereof  remained  at  plaintiff's  risk ;  (2)  that  by  the  contract,  the  rags  were  not 
to  be  delivered  until  August  first,  and  that  the  defendants  were  not  responsi- 
ble for  what  might  be  delivered  before  that  time. 

That  there  was  no  acceptance  of  the  rags  and  no  opportunity  for  such  examina- 
tion as  defendants  had  a  right  to  make,  before  deciding  whether  to  accept  or 
reject  them.    (Per  Daioelb,  J.) 

MonoN  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a  verdict  directed  in  favor 
of  the  plaintiff. 

The  action  was  bronght  to  recover  for  ten  bales  of  rags  delivered  by 
the  plaintiff  to  the  defendants,  in  pursuance  of  their  order  in  writ- 
ing, for  twenty  bales. 

The  ten  bales  were  shipped  by  the  steamer  Ansonia,  addressed  to 
the  defendants  at  Sangerties,  on  the  18th  day  of  Jnly,  1872.  The 
rags  reached  there  on  the  nineteenth,  and  were  taken  by  the  defend- 
ants' servants,  together  with  other  rags  which  had  arrived  at  the  same 
time,  into  the  mills  of  the  defendants,  where  they  usually  stored 
their  rags  until  they  needed  them  for  manufacture  into  paper. 

On  the  same  day  the  mills  and  their  contents,  including  these  rags, 
were  destroyed  by  accidental  fire. 
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The  defendants  did  not  know  that  the  plaintifE's  rage  were  among 
those  received,  and  the  letter  advising  them  of  the  shipment  did  not 
arrive  nntil  after  the  fire. 

Albert  Ca/rdozOy  for  the  pkintiff. 

P,  CcmtmB^  for  the  defendants.  The  contract  for  twenty  bales  was 
one  and  indivisible.  The  situation  of  the  parties  was  simply  this :  the 
respondent  not  having  room  to  store  them,  shipped  the  goods  in  antici- 
pation of  the  time,  to  be  received  and  stored  as  his  goods  at  his  risk 
until  the  time  for  the  completion  of  the  contract  had  arrived.  {Kelly 
et  al.  V.  Uptonj  6  Duer.,  336  ;  McDonald  v.  ^ewitty  15  Johns.,  349  ; 
Revmera  et  al.  v.  Jiidner,  2  Eob.,  11 ;  Kein  v.  Twpper^  52  N.  Y., 
553  ;  Hill  v.  Lynoh^  3  Eob.,  62  ;  Fidd  v.  Moore^  Lalor  Supp.,  418 ; 
Rapelye  et  al,  v.  MacHe  amd  others,  6  Cow.,  250 ;  Murphy  v. 
Adamfia,  8  N.  Y.,  291 ;  Newcomh  v.  Cra/mer,  9  Barb.,  402 ;  Stephens 
V.  SaniteTy  49  N.  Y.,  36  ;  Bronaon  v.  Oleaaon,  Y  Barb.,  4Y6  ;  Pierson 
V.  Hoag,  47  id.,  243  ;  Burt  v.  Dutoher,  34  N.  Y.,  493. 

Brady,  J. : 

The  contract  for  the  delivery  of  rags  from  the  plaintiff  is  con- 
tained in  the  letter  of  the  defendants,  which  is  as  follows : 

"  Sheffield  Mills,  ) 

"  Saugerties,  N.  Y.,  July  16, 1872.  ) 

"Jfr.  Patrick  Gorrigam, : 

"Dear  Sir. —  Yours  of  the  12th  is  received.    You  may  send 

us  the  20  bales  No.  1.    "We  should  prefer  to  have  them  after  the 

\st  of  August,  as  that  is  our  time  for  taking  account  stock,  and  we 

cannot  conveniently  discount  our  paper  tiU  after  that  time. 

"  Yours  truly,  etc., 

"J.  B.  SHEFFIELD  &  SONS. 

""We  should  prefer  to  receive  no  more  stock  tiU  after  Xst  of 

AuguatP 

There  is  nothing  in  the  letter  and  nothing  in  the  proof  given 
showing  at  what  time  the  rags  were  to  be  paid  for,  but  the  statement 
in  the  letter  referring  to  the  first  of  August,  namely,  "  we  cannot 
conveniently  discount  our  paper  till  after  that  time,"  shows  that  it 
was  to  be  paid  for  at  or  about  the  time  of  its  delivery,  as  they  wished 
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it,  namely,  after  the  first  of  August.  The  delivery  of  ten  bales 
before  the  first  of  August,  by  carrier,  was  as  to  such  quantity  clearly 
for  the  convenience  of  the  plaintiff,  as  shown  by  his  letter.  "  I 
have  this  day  shipped  you  ten  bales.  I  had  to  do  it  to  make  room. 
I  will  ship  the  other  ten  bales,  as  you  ordered,  or  at  any  time  sooner 
that  you  may  want  them."  The  letter  of  the  defendant  was  for 
twenty  bales,  and  was  an  entirety.  "When  such  a  contract  exists 
and  the  payment  is  to  be  made  on  delivery,  no  action  will  lie  until 
the  whole  is  delivered.  The  delivery  of  a  part  of  the  goods,  under 
such  a  contract,  will  give  no  right  of  action  against  the  vendee. 
{Solcnncm  v.  Neidig^  1  Daly,  200 ;  Bruce  v.  Pea/rsoTij  3  Johns.,  634 ; 
Kem  V.  Tupper^  52  N.  T.,  553.)  If  the  contract  in  this  case  be 
regarded  as  silent  as  to  the  time  of  payment,  then  by  the  law  the 
payment  is  to  be  made  when  the  goods  are  delivered.  The  bales 
sent  to  the  defendants  and  taken  to  their  mill,  were  not  so  taken 
with  knowledge  that  they  were  part  of  .the  purchase  from  the  plain- 
tiff. The  letter  of  advice  from  him  to  the  defendants  was  not 
received  until  after  the  fire,  by  which  they  were  burned.  It  may 
be  said,  in  addition  to  this,  that  the  defendants  did  not  engage  abso- 
lutely to  accept  the  twenty  bales  before  the  first  of  August.  They 
expressed  a  preference  for  a  delivery  after  that  day,  and  it  was  the 
duty  of  the  plaintiff  either  to  say  that  they  must  accept  at  once  or 
to  wait  until  the  time  suggested.  The  defendants  gave  the  reason 
why  they  did  not  wish  the  goods  delivered  at  once,  and  the  reason 
related  to  the  payment  for  them.  The  plaintiff  understood  this, 
and  when  he  sent  the  ten  bales  said  not  only  that  he  had  to  do  it 
to  make  room^  but  in  addition  that  he  would  send  the  other  ten  at 
the  time  they  were  ordered  or  sooner.  If  he  had  not  accepted  the 
terms  of  the  letter  as  to  the  delivery  after  the  first  of  August,  it  was 
not  necessary  to  give  any  reason  for  the  delivery  of  the  ten  bales. 
The  effect  of  that  act,  accompanied  by  the  letter,  was  to  place  the 
goods  at  the  mercy  of  the  defendants.  They  could  receive  or  could 
reject  them  either  because  it  was  a  delivery  in  part  or  because  they 
were  not  to  be  sent  until  after  the  first  of  August.  The  destruction 
of  the  goods  on  the  day  they  were  put  in  the  defendants'  mill  pre- 
vented the  exercise  of  this  right,  and  without  fault  or  laches  on  the 
part  of  the  defendants.  K,  therefore,  we  apply  the  rule  as  to  the 
entirety  of  the  contract  or  the  evident  understanding  of  the  parties 
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in  reference  to  the  time  of  the  delivery  as  an  absolute  right,  the 
goods  were  at  the  risk  of  the  plaintiff,  and  not  at  that  of  the  defend- 
ants, under  the  circumstances  stated.  K  the  contract  for  the  sale 
and  delivery  of  goods  be  an  entirety,  and  part  of  the  goods  are 
delivered  or  put  in  transit  for  delivery,  and  are  lost  or  destroyed  by 
fire,  no  action  accrues  to  the  seller  tigainst  the  vendee.  The  cases 
cited  illustrate  this  rule  and  they  control  our  judgment  to  be  pro- 
nounced. The  verdict  should,  for  these  reasons,  be  set  aside  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  concurred. 

Daniels,  J. : 

There  was  no  acceptance  of  the  rags  taken  upon  the  defend- 
ants' premises  prior  to  the  fire  which  consumed  them,  and  no 
opportunity  for  any  such  examination  of  them  as  he  had  the  right 
to  make,  before  deciding  whether  to  accept  or  reject  them.  For 
that  reason  I  concur  in  the  conclusion. 

Verdict  set  aside,  new  trial  ordered,  costs  to  abide  event. 


JAMES  C.  JACOBS,  Appellaot,  v.  STLVESTEE  J.  MILLEE, 

EKSPONDElffT. 

Practice — right  cf  moving  pa/rty,  on  mcUon,  to  read  affida/oite  not  eerved. 

Upon  the  hearing  of  a  motion  made  by  the  plaintiff  for  the  continuance  of  a 
temporary  injunction,  granted  in  the  action,  he  will  not  generaUy  be  allowed  to 
read  additional  affidavits,  which  are  not  in  answer  to  new  matter  introduced  by 
the  defendant,  but  merely  corroborative  of  the  facts  set  forth  in  the  moving 
papers. 

Appeal  from  an  order  denying  a  motion  for  the  continuance  of 
an  injunction. 

Moody  B.  Srmthy  for  the  appellant. 

Thomas  F.  WembiDorth^  for  the  respondent. 

Brady,  J. : 

The  appeal  in  this  case  rests  chiefly  on  the  refusal  of  the  justice 
presiding  at  Special  Term  to  allow  the  plaintiff  to  read  an  additional 
affidavit,  in  answer  to  the  defendant's  case  made  against  the  contin- 
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nance  of  the  injunction.  The  affidavit  thus  rejected  was  not  in 
answer  to  new  matter  introduced  by  the  defendant,  but  corrobora- 
tive of  the  facts  averred  in  the  complaint,  and  therefore  in  support 
of  the  equities  alleged,  which  were  denied  by  the  defendant.  The 
order  to  show  cause,  it  must  be  borne  in  mind,  was  not  at  the 
instance  of  the  defendant,  but  was  a  part  of  the  injimction  and 
order,  and  granted  on  the  plaintiffs  application.  The  plamtiff  is, 
therefore,  the  moving  party.  The  defendant  responded  fully  and 
met  the  issues  presented  by  denials,  sustained  in  some  respects  by 
the  affidavit  of  a  third  person.  TTnder  such  circumstances  the  rule 
is  to  deny  the  application  to  read  an  affidavit  confirmatory  only  of 
the  original  case,  and  not  responsive  to  new  matter  introduced  by 
the  defendant  or  his  witnesses.  The  question  was  considered  in 
Powell  V.  Clark  (6  Abbott,  70)  and  that  case  contains  an  exposition 
of  the  law.  It  is  true  that  the  rule  is  not  so  rigorous  that  it  may 
not  be  relaxed,  and  it  may  be  said  to  be  somewhat  discretionary  to 
receive  such  an  affidavit,  but  a  general  adherence  to  the  rule  is  the 
practice,  except  where,  from  special  circumstances,  a  departure  is 
deemed  necessary  for  the  administration  of  justice.  It  assimilates 
to  the  rule  which  prevails  on  trials,  and  which  is,  that  the  plaintiff 
must  exhaust  his  case  before  the  defendant  begins  his  defense.  The 
plaintiff  is  rarely  allowed  to  give  affirmative  evidence  of  the  claim 
made  after  the  defendant's  case  is  closed.  He  is  confined  to  rebut- 
ting new  matter,  which  is  material  to  the  issue.  If  any  other  prac- 
tice prevailed  the  cause  might  be  continued  for  an  indefinite  period, 
the  plaintiflE  reproving  his  case,  and  the  defendant  reanswering.  • 
The  rule  is  a  just  one ;  the  plaintiff  should  make  his  case  as  strong 
as  the  proofs  at  his  command  will  allow,  and  the  defendant  will  then 
know  what  he  has  to  answer  and  overcome. 

If  the  question  were  here  whether  the  discretion  was  abused,  we 
could  not  say  that  it  was. 

The  order  made  at  Special  Term  should,  for  these  reasons,  be 
affirmed,  with  ten  dollars  costs  and  the  disbursements  of  this  appeal. 

Davis,  P.  J.,  concurred.  Daniels,  J.,  concurred  in  the  conclu- 
sion, because  the  moving  party  had  no  right  to  read  affidavits  in 
support  of  his  application  not  served  upon  his  adversary. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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JOHN  S.  PEOUTY,  Appellaijt,  v.  FEEDEEICK  B.  SWIFT 
AND  ALYIN  BUET,  Ebspondents. 

JudgmerU — action  to  Mt  off —  effect  of  prior  amgnment  of  Judgment, 

The  plaintiff  recoTered  a  Judgment  against  the  defendant  Swift  in  Januaiy, 
1868.  On  appeal  the  same  was  modified  by  the  Court  of  Appeals,  and  the 
modified  judgment  was  entered  in  plaintiff's  favor  on  the  27th  of  March,  1873. 
In  October,  1868,  Swift  commenced  an  action  against  the  plaintiff,  and  on  the 
10th  of  November,  1870,  a  judgment  in  his  favor  was  entered  upon  the  report 
of  a  referee.  Before  taking  up  the  report  Swift  assigned  to  his  attorney,  the 
defendant  Burt,  his  claim  apd  the  said  report,  in  payment  of  services  rendered 
and  to  be  rendered  in  both  actions,  and  thereafter  assigned  the  judgment  to 
him. 

In  this  action,  brought  by  the  plaintiff  to  have  the  judgment  recovered  by  Swift 
set  off  against  the  one  in  plaintiff's  favor,  Tieldf  that  the  assignment  vested  an 
absolute  title  to  the  judgment  in  Burt,  and  that  when  plaintiff's  judgment  was 
finally  entered  against  Swift,  the  latter  had  no  judgment  against  him  which 
could  be  set  off  against  it. 

Distinctions  between  rights  arising  under  an  attorney's  lien  upon  a  judgment  and 
under  an  assignment  thereof,  and  of  remedy  by  motion  and  action  to  offset 
judgments,  considered. 

Appeal  from  an  order  refusing  to  grant  an  injunction  pendente 
Utey  to  restrain  the  defendants,  or  either  of  them,  from  proceeding 
to  collect  a  judgment  which  the  plaintiff  claimed  the  right  to  extin- 
guish by  setting  off  against  it  a  judgment  in  his  favor. 

Dams  <&  Lyon^  for  the  appellant, 

J.  E.  Ga/rey^  for  the  respondents. 

Braj)y,  J. : 

The  plaintiff  recovered  a  judgment  against  the  defendant  Swift, 
and  the  latter  recovered  a  judgment  against  the  plaintiff. 

The  plaintiff  sought,  by  motion  and  the  application  of  the  law  of 
set  off,  to  extinguish  the  defendant  Swift's  judgment,  but  was  unsuc- 
cessful, inasmuch  as  the  attorney  for  the  defendant  had  a  lien  upon 
it  for  its  full  amount.  The  plaintiff  now  seeks  to  accomplish  the 
same  object  by  this  action.  The  plaintiff's  judgment  was  recovered 
in  the  Supreme  Court  on  the  16th  January,  1868. 
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Appeals  were  taken  to  the  General  Term  of  that  court,  and  to  the 
Court  of  Appeals.  The  judgment,  modified  by  the  decision  of  the 
last  court  named,  was  finally  entered  on  the  27th  March,  1873.  Burt, 
one  of  the  defendants  in  this  action,  was  the  attorney  for  Swift  in 
that  action  in  all  the  various  proceedings  in  it.  After  the  recovery 
of  the  judgment  in  January,  1868,  and  on  or  about  October,  1868, 
Swift  commenced  an  action  in  this  court  against  Prouty,  and  on  the 
10th  November,  1870,  recovered  a  judgment. 

Appeals  were  taken  to  the  General  Term  of  this  court  wd  to  the 
Court  of  Appeals.     The  judgment  was  affirmed  by  both  tribunals. 

Burt,  one  of  the  defendants  herein,  as  already  stated,  before  the 
report  of.  the  referee  was  taken  up,  agreed  with  Swift  to  take  an 
assignment  of  the  claim  and  report,  in  full  payment  for  his  services, 
and  also  agreed  to  pay  J.  E.  Cary,  Esq.,  associate  counsel,  for  his 
services,  and  further  to  argue  the  appeal  from  the  judgment  in  favor 
of  the  plaintiff  rendered  in  the  Superior  Court  without  extra  charge, 
the  defendant  Swift  agreeing  that  Burt's  expenses  to  and  from 
Albany  should  be  paid  by  him,  if  the  argument  should  be  made 
before  the  Court  of  Appeals  there.  This  agreemcHt  was  prior  to 
the  entiy  of  the  judgment  in  favor  of  Swift  on  the  10th  November, 
1870,  and  of  course  prior  to  the  judgment  of  the  Court  of  Appeals 
in  the  action  against  Swift.    The  judgment  was  also  assigned. 

It  is  quite  apparent,  on  this  statement  of  the  facts,  that  the  plain- 
tiff herein  was  not  in  a  condition  to  ask  to  set  off  his  judgment 
against  the  judgment  of  Swift,  at  the  time  of  the  assignment  to 
Burt,  because  an  appeal  was  pending  and  undetermined.  (See 
De  Figcmiere  v.  Towng,  2  Bobt.,  670.) 

The  appeal  stayed  his  proceedings  and  rendered  it  uncertain 
whether  his  judgment  would  be  retained.  The  assignment  was 
made  not  only  for  services  rendered  in  the  actions  of  the  plaintiff 
against  Swift  and  Swift  against  the  plaintiff,  but  for  services  pro- 
spectively to  be  rendered  in  each  case.  These  services  were  rendered. 
The  claim  of  the  defendant  Burt,  it  will  also  be  perceived,  does  not 
rest  upon  his  lien  for  the  services,  but  upon  an  assignment  which 
stands  upon  a  valid  consideration,  executed  in  good  faith  and  for  an 
honest  purpose.    The  laborer  is  worthy  of  his  hire. 

The  question  is  whether  it  shall  be  secured  to  him  under  the  cir- 
cnmstances,  or  yielded  to  the  plaintiff  herein.  The  courts  have 
Him— Vol.  X.        30 
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declared  against  the  lien  of  an  attorney,  when  in  an  action  the 
statntory  right  of  set-off  was  invoked,  making  a  distinction  between 
motions  for  that  purpose  and  actions  brought. 

The  rule  is  familiar  and  needs  only  to  be  stated.  The  lien  of  the 
attorney,  however,  grows  out  of  the  services  rendered  and  after  they 
are  rendered,  as  a  general  rule,  and  are  not  necessarily  the  offspring 
of  an  agreement  securing  it.  It  grows  out  of  the  relations  of  the 
parties  to  each  other.  A  lien  is,  however,  different  from  an  assign- 
ment, especially  when  the  latter  is  founded  not  only  upon  services 
rendered  but  to  be  rendered,  and  which  services  to  be  rendered  are 
the  equivalent  of  so  much  money  paid  as  those  services  would  be 
worth.  There  is  no  statutory  right  given  to  defeat  a  honajlde  assign- 
ment, legal  in  all  respects.  When  the  statute  which  the  plaintiff 
invokes  was  passed,  there  was  no  statute  authorizing  an  agreement 
between  attorney  and  client  in  relation  to  the  subject-matter  of  the 
action  to  be  commenced  or  in  progress,  and  such  a  statute  having 
been  enacted  (see  Code,  §  303)  all  prior  statutes  in  conflict  with 
it  are  repealed  by  implication.  The  assignment,  therefore,  vested  in 
Burt  an  absolute  right,  and  when  the  judgment  of  the  plaintiff  herein 
was  finally  entered  against  Swift,  the  latter  had  no  judgment  in  his 
favor,  for  as  we  have  seen  it  had  been  assigned  long  before  to  the 
defendant  Burt.  It  had  indeed  never  been  the  property  of  Swift, 
for  as  we  have  also  seen,  the  report  of  the  referee,  on  which  it  was 
based,  was  transferred  and  became  the  property  of  Burt  before  it 
was  taken  up.  As  the  right  to  set  off  judgments  does  not  accrue 
until  judgment  has  been  perfected,  the  hcnafide  assignment,  previous 
to  judgment,  will  cut  off  the  right  to  have  such  judgment  set  off 
against  the  party  in  whose  favor  it  was  rendered.  {Perry  v.  Chester^ 
53  N.  T.,  243  ;  Mackey  v.  MaoJcey,  43  Barb.,  58 ;  Roberta  v.  CaH&r, 
38  K  T.,  107.) 

For  these  reasons  the  order  appealed  from  should  be  aflirmed, 
with  ten  dollars  costs  and  the  disbursements  of  this  appeal. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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ANNE  CONNORS,  Administeatrec,  etc.,  Respondent,  v.  AMOS 
N.  TITUS,  Impleaded,  etc.,  Appellant. 

DiioOfUinuance  cf  aeUon — on  ground  thai  it  has  been  uetUed —  what  rmut  he  shown 

upon  appUeaUonfor, 

Where  a  motion  is  made  to  discontinue  an  action,  on  the  ground  that  one  of 
the  defendants  has  settled  and  discharged  the  plaintiff's  claim,  the  party  so 
applying  must  furnish  such  evidence  in  proof  thereof  as  would  be  sufficient  to 
sustain  a  plea  of  puis  darrien  oonUnuancs,  or  a  supplementary  answer  setting  up 
such  settlement. 

Appeal  from  an  order  denying  a  motion  for  a  discontinuance  of 
this  action  on  the  ground  that  one  of  the  defendants  settled  and  dis- 
charged the  plaintifPs  claim.  The  attorney  for  the  defendant  Titus, 
who  made  the  application,  set  forth  in  his  affidavit,  among  other 
things,  "that  on  or  about  the  eleventh  day  of  January,  inst., 
deponent  was  informed  by  the  clerk  and  agent  of  the  defendant, 
James  M.  Shaw,  and  verily  beKeves  that  the  claim  alleged  in  the 
complaint  in  this  action  was  compromised  and  settled  by  said 
defendant  Shaw ;  that  deponent  has  been  informed  and  verily 
believes  that  the  sum  of  $700  was  paid  by  said  Shaw  to  said  plain- 
tiff, or  her  attorney,  in  satisfaction  of  the  damages  for  which  this 
action  was  brought,  and  that  said  sum  was  paid  on  or  about  the 
Ist  day  of  October,  1876,  together  with  the  costs  and  disburse- 
ments of  this  action." 

O.  W.  jBrewst&Tj  for  the  appellant. 

Damd  JR.  Lyddey^  for  the  respondent. 

Beady,  J.: 

This  appeal  is  not  embarrassed  by  any  question  arising  from  the 
payment  by  one  of  several  defendants  of  his  part  of  the  daim  made 
against  alL 

The  allegation  is  that  one  of  them  paid  the  plaintiff  a  sum  in 
satififaction  of  the  damages  for  which  this  action  was  brought,  but 
the  statement  is  made  wholly  on  information  and  belief,  and  is 
mere  hearsay,  and  therefore  insufficient. 
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On  an  application  like  this,  the  party  muBt  furnish  evidence 
which  would  be  sufficient  to  sustain  a  plea  oipuis  da/rrien  contrnivr 
cmc^j  or  supplementary  answer  setting  up  the  settlement. 

The  proof  submitted  would  not  be  admitted  for  that  purpose,  and 
the  motion  was,  therefore,  properly  denied. 

Ordered  accordingly,  with  ten  dollars  costs  and  disbuj^ements  of 
this  appeal. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


MAEIA  PAULINE  VON  WALLHOFFEN,  Appellant,  v. 
EICHAED  S.  NEWCOMBE  and  DAVID  LEVENTRITT, 
Eespondents. 

Attorney  —  UabUUy  cf,  far  malpraeiiee. 

On  the  10th  of  March,  1878,  the  plaintiff  employed  defendants  to  procure  a 
divorce  for  her  from  her  husband,  and  agreed  to  and  did  pay  $1,500,  at 
once,  to  defray  expenses  to  be  incurred  by  them  in  proceeding  to  Berlin  to 
ascertain  facts  upon  which  to  frame  a  complaint,  and  agreed  to  pay  the 
further  sum  of  $2,000  in  case  the  divorce  was  obtained  in  three  months  from 
the  date  of  the  agreement.  An  order  was  procured  in  the  action  for  the  service 
of  the  summons  by  publication,  on  the  ground  of  the  non-residence  of  the 
plaintiff's  husband.  On  the  2d  of  June,  1873,  a  final  decree  for  divorce  was 
obtained,  and  the  plaintiff,  on  the  4th  of  June,  paid  to  the  defendants  the 
$2,000,  and  some  few  weeks  thereafter  she  remarried. 

In  August  following,  the  husband  applied  to  have  the  divorce  vacated,  and  sub- 
sequently an  order  was  made  allowing  him  to  come  in  and  defend  the  action  on 
account  of  gross  irregularities  committed  by  the  defendants  in  obtaining  the 
judgment.  In  this  action,  brought  by  the  plaintiff  to  recover  the  moneys  paid 
under  the  agreement  and  damages  for  malpractice,  held,  (1)  that  as  the  plaintiff 
had  paid  the  money  in  ignorance  of  the  fact  that  the  judgment  had  been 
irregularly  obtained,  she  was  entitled  to  recover  the  same;  (2)  that  as  the  judg- 
ment had  been  opened  on  account  of  the  ignorance  and  negligence  of  the 
defendants,  she  was  entitled  to  recover  the  damages  sustained  by  her  in  con- 
sequence thereof. 

AlPPEal  from  a  judgment  in  favor  of  the  defendants,  entered  on 
the  dismiBsal  of  the  complamt  at  Circuit. 
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Tovmamd  cfe  Reed^  for  the  appellant. 
Albert  Ca/rdozo^  for  the  respondents. 

Davis,  P.  J. : 

This  action  was  brought  to  recover  damages  for  the  alleged  mal- 
practice of  the  respondents,  as  attorneys,  and  also  to  recover  moneys 
paid  to  them  as  such  attorneys,  under  a  special  agreement,  which  it 
it  claimed  they  had  not  performed.  On  the  10th  of  March,  1873, 
the  appellant,  then  known  as  Maria  Pauline  Lucca,  entered  into  a 
written  agreement  with  the  .respondents,  whereby  she  employed* 
them  as  her  attorneys  and  counseloi's  to  procure  for  her  a  divorce 
from  her  then  husband,  Adolf  von  Bhade.  She  paid  to  them,  on 
making  the  agreement,  the  sum  $1,500,  which  they  agreed  to  accept 
in  full  payment  for  the  expenses  and  services  of  one  of  them  pro- 
ceeding to  Berlin,  for  the  purpose  of  examining  witnesses  to  prove 
facts  on  which  to  base  a  complaint  for  divorce.  The  contract  then 
contained  the  following  agreement :  "  It  is  hereby  further  agreed, 
that  in  the  event  of  said  parties  of  the  second  part  succeeding  in 
obtaining,  and  procuring  to  be  obtained  a  decree  of  divorce  within 
three  months  from  the  day  of  the  date  hereof,  that  said  party  of 
the  first  part  wiU  thereupon  immediately  pay  to  them  the  sum  of 
$2,000,  which  said  parties  of  the  second  part  hereby  agree  to  accept 
.  in  full  payment  for  all  services  and  expenses  appertaining  to  such 
proceedings  for  a  divorce." 

The  appellant  alleged  in  her  complaint  that  on  or  about  the  4th 
day  of  June,  1873,  the  defendants  represented  to  her  that  they  had 
fulfilled  their  part  of  this  agreement,  and  demanded  of  the  plaintiff, 
and  the  plaintiff  thereupon  paid  to  them,  the  sum  of  $2,000,  as  pro- 
vided by  said  agreement.  She  alleged  also  that  the  defendants,  by 
unskillful  management  and  inexcusable  negligence,  not  only  failed 
to  procure  an  effectual  judgment,  but  that  she  had  been  subjected 
to  very  large  damages  and  expenses  by  reason  of  such  negligence. 
On  the  trial  it  appeared  that  the  respondents  commenced  an  action 
for  a  divorce  on  or  about  the  10th  of  March,  1873,  which  was  the  date 
of  the  agreement,  and  of  course  before  they  could  have  gone  to 
Berlin  for  facts  "upon  which  to  base  a  complaint,"  as  provided  in 
the  agreement ;  that  they  procured  an  order  for  pubUcation  of  the 
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summons  on  the  ground  of  the  non-residence  of  the  defendant  in 
the  action,  and  afterwards  published  the  same;  and  that  upon  an 
alleged  default  to  answer,  they  obtained  an  order  of  reference  and 
took  proofs,  which  the  ref ei'ee  must  have  supposed  tended  to  estab- 
lish the  material  facts  alleged  in  the  complaint ;  that  afterwards, 
upon  the  referee's  report,  and  on  or  about  the  2d  of  June,  1873, 
they  obtained  a  final  judgment,  adjudging  that  the  marriage  between 
the  appellant  and  her  then  husband  be  dissolved,  apd  that  the  appel- 
lant be  at  liberty  to  remarry,  and  decreeing  to  her  also  the  custody 
of  her  child.  Some  few  weeks  afterwards  the  appellant  r^narried ; 
and  in  August  following,  her  former  husband,  the  defendant  in  the 
divorce  suit,  appeared  by  his  attorneys  and  made  a  motion  to  the 
court  to  vacate  and  set  aside  the  judgment  in  such  action  of  divorce. 

Such  proceedings  were  had,  that  the  judgment  was  opened  by  the 
Special  Term,  and  the  defendant  therein  allowed  to  come  in  and 
defend  upon  terms ;  and  afterwards,  on  appeal  to  the  General  Term, 
that  order  was  modified  so  as  to  allow  to  the  defendant  imcondi- 
tional  liberty  and  right  to  answer- the  complaint  in  the  action,  giving 
him  forty  days  from  the  entry  of  the  order  on  appeal  to  serve  his 
answer,  and  allowing  the  appellant  to  file  and  serve  a  supplemental 
complaint,  within  twenty  days  after  notice  of  the  order,  and  the 
defendant  to  answer  the  same  within  forty  days  from  the  service 
thereof.  It  was  proved  that  on  obtaining  the  judgment  of  divorce, 
the  defendants  presented  a  copy  of  the  same  to  the  plaintiff,  and 
received  the  $2,000  provided  for  in  the  agreement  above  set  forth. 

It  is  obvious,  from  the  papers  produced  on  the  trial,  that  the 
court  below  opened  the  judgment  to  allow  the  defendant  therein  to 
come  in  and  answer  and  defend  the  action,  notwithstanding  the  sub- 
sequent marriage  of  the  plaintiff,  because  of  several  gross  irregu- 
larities committed  by  the  defendants  in  obtaining  the  judgment. 
The  affidavit  upon  which  the  order  of  publication  was  obtained  was 
defective  in  not  stating  what,  if  any,  diligence  had  been  used  to 
find  the  defendant  within  this  State.  The  order  directed  the  pub- 
lication of  the  summons  "  thereto  annexed ; "  the  summons  then 
annexed  required  the  appearance  of  von  Rhade  within  six  da;^. 
The  order  of  reference  was  obtained  from  the  court  before  the 
expiration  of  the  time  for  the  defendant  in  the  action  to  appear 
and  answer.    On  the  hearing  before  the  referee,  no  evidence  of  the 
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adnlteries  alleged  in  the  complaint  was  produced,  but  evidence  was 
produced  tending  to  prove  adulteries  committed  after  the  commence- 
ment of  the  action.  The  judgment  roll  was  entered  without  con- 
taining the  summons  in  the  action.  These  several  things  were  irreg- 
ularities which  could  only  be  attributable  to  gross  negligence  on  the 
part  of  the  attorneys ;  and  they  showed  a  state  of  facts  which,  if  known 
to  the  appellant  before  the  payment  of  the  $2,000,  imder  the  agree- 
ment, would  have  constituted  a  perfect  defense  to  an  action  to  recover 
that  sum.  In  Sapping  v.  Quin  (12  Wend.,  517),  the  court  held 
that  an  attorney  cannot  recover  against  his  client  for  the  costs  of  a 
suit  in  which  the  judgment  is  set  aside  for  irregularity ;  nor  the 
costs  of  opposing  the  motion  to  set  aside  the  proceedings ;  nor  can 
he  recover  for  money  paid  for  his  client,  if  it  be  paid  to  satisfy  the 
costs  of  a  judgment  of  discontinuance  suffered  by  his  negligence  or 
ignorance.  The  evidence  in  this  case  tended  strongly  to  show  that 
all  these  irregularities  were  unknown  to  the  appellant  at  the  time 
the  certified  copy  of  the  judgment  was  presented  to  her  by  the 
respondents ;  and  that  she  made  payment  of  the  $2,000,  under  the 
agreement,  believing  that  it  had  been  f uUy  performed  by  the  defend- 
ants, and  that  her  divorce  was  effectual  and  complete.  She  was 
afterwards  married,  as  appeared  in  the  case,  to  her  present  husband ; 
and  at  such  marriage  the  respondents,  as  appeared  by  the  certifi- 
cates put  in  evidence,  were  present  as  witnesses. 

It  is  manifest  that  the  fact  of  the  unfortunate  position  in  which 
the  appellant  was  placed  by  her  second  marriage,  alone  prevented 
the  court,  upon  the  motion,  from  absolutely  vacating  the  decree. 
It  did,  however,  in  the  disposition  of  the  motion,  put  the  judgment 
in  such  a  condition  that  it  vrill  be  of  no  avail  to  the  plaintiff  unless, 
upon  the  subsequent  contested  trial,  she  establishes  against  her  for- 
mer husband  the  acts  of  adultery  alleged  in  the  original  or  supple- 
mental complaint.  This  state  of  facts  tends  strongly,  if  not  con- 
clusively, to  establish  that  at  the  time  the  $2,000  were  paid  on  the 
agreement,  the  respondents  were  not  entitled  to  receive  any  portion 
of  it ;  and  that  the  appellant  paid  it  in  good  faith,  believing  that 
the  agreement  had  been  fully  performed,  and  relying  upon  acts  on 
the  part  of  the  respondents  which  amounted  to  representations,  that 
the  decree  or  judgment  required  by  the  agreement  had  been  regu- 
larly and  properly  obtained.     Upon  such  a  state  of  facts,  there 
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seems  to  be  no  doubt  that  the  appellant  was  entitled  to  go-  to  the 
jury  upon  the  question  whether  the  $2,000  had  not  been  paid  to  the 
respondents  without  consideration,  and  upon  substantial  misrepre- 
sentations. 

In  respect  of  so  much  of  the  action  as  relates  to  damages  for  the 
alleged  malpractice,  the  evidence,  it  seems  to  us,  was  sufficient  to 
have  been  submitted  to  the  jury  upon  that  question.  "  Every  per- 
son who  enters  a  learned  profession,  undertakes  to  bring  to  the 
exercise  of  it  a  reasonable  degree  of  care  and  skill.  He  does  not 
undertake,  if  he  is  an  attorney,  that,  at  all  events,  you  shall  win  your 
case ;  nor  does  he  undertake  to  use  the  highest  possible  degree  of 
skill ;  but  he  undertakes  to  bring  a  fair,  reasonable  and  competent 
degree  of  skill."  {Lam/phier  v.  Phvpos^  8  Carr  &  Payne,  475; 
Hcmoke  v.  Hooper^  7  id.,  84 ;  ShUcock  v.  Pdssmom^  id.,  289 ;  Pitt 
V.  Yald&rhj  4  Burr,  2060.)  The  law  requires  that  every  attorney 
and  counselor  shall  possess  and  use  adequate  skill  and  learning,  and 
that  he  shall  employ  them  in  every  case,  according  to  the  import- 
ance and  intricacy  of  the  case ;  and  if  a  cause  miscarries  in  conse- 
quence of  culpable  neglect  or  gross  ignorance  of  an  attorney,  he 
can  recover  no  compensation  for  any  services  which  he  has  ren- 
dered, but  which  were  useless  to  his  client  by  reason  of  his  neglect 
or  ignorance.  {Olecbson  v.  Clourh,  9  Cow.,  57 ;  JSoppmg  v.  Qtmij 
siipra.) 

An  attorney  must  be  presumed  to  be  familiar  with  the  law  and 
rules  regulating  the  practice  in  actions  which  he  undertakes  to  bring. 
This  part  of  the  business  of  the  practice  of  law  pertains  especially 
to  the  duties  of  an  attorney.  It  is,  substantially,  merely  clerical  or 
mechanical  in  its  character ;  and  ignorance  of  the  law  and  rules  of 
practice,  on  the  part  of  attorneys,  or  negligence  in  conforming  to 
them  in  obtaining  judgments,  are  altogether  inexcusable.  Such 
ignorance  and  negligence  subject  an  attorney  to  actions  for  injuries 
which  their  clients  may  sustain. 

Another  rule  prevails  for  acts  done  in  their  relation  of  counselors, 
when  called  upon  to  give  advice  upon  questions  of  law.  In  such 
cases  the  liability  only  arises  for  gross  ignorance  or  negUgence ;  and 
in  performing  the  duties  of  counsel  the  attorney  is  not  liable  for 
errors  in  judgment  upon  points  of  new  occurrence,  or  those  of  nice 
and  doubtful  construction.     {Oodefrcy  v.  DdUon^  6  Bing.,  468.) 
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It  was  held,  in  Galpm  v.  Page  (18  Wall.  [U.  S.],  350),  that  the 
law  impnteB  knowledge  to  an  attorney,  of  defects  in  legal  proceed- 
ings for  the  sale  of  property  taken  under  his  direction.  In  Kemp 
V.  Bwrt  (4  Bam.  &  Ad.,  424)  it  was  held  to  be  actionable  negli- 
gence to  lay  the  venue  in  a  wrong  county.  In  WHliwms  v.  Q^b 
(5  Ad.  &  EL,  208)  it  was  held  that  to  bring  an  action  in  a  court 
which  had  no  jurisdiction  subjected  the  attorney  to  liability. 

In  Smedes  v.  Ehnendorf  (3  Johns.,  185)  it  was  held  that  delay  in 
bringing  an  action  until  too  late,  so  that  the  claim  was  lost,  would 
render  the  attorney  liable.  In  Va/rnvmn  v.  Ma/rtin  (15  Pick. 
[Mass.,]  440)  the  attorney  was  held  liable  for  omitting  to  insert  in 
a  writ  the  full  amount  of  his  client's  claim,  whereby  the  latter  sus- 
tained a  loss.  The  cases  on  this  subject  are  quite  fully  collected 
in  Wait's  Actions  and  Defenses  (voL  1,  459)  and  also  in  Wait's 
Practice  (vol.  1,  242). 

It  is  apparent  that  the  judgment  in  the  divorce  suit  was  not  opened 
as  a  mere  matter  offan)or  to  the  defendant  therein.  The  court  would 
not  have  been  likely  to  do  that  where  it  appeared  that  the  plaintifE 
had  remarried  in  good  faith,  relying  upon  the  judgment ;  but  it  was 
opened  because  of  gross  irregularities.  The  justice,  at  Special  Term, 
said :  "  The  irregularities  in  this  case  are  so  palpable  that  they  should 
not  be  sanctioned,  so  far  as  to  shut  out  any  actual  defense,  if  a  just 
and  meritorious  defense  exists  and  can  be  proved." 

And,  in  speaking  of  one  of  these  irregularities,  Mr.  Justice 
DAiircELs,  at  General  Term,  said :  "  That  was  an  inexcusable  irregu- 
larity, indicating  a  gross  inattention  to  the  condition  of  the  proceed- 
ings on  the  part  of  the  plaintiff's  attorney."  And  again,  he  said, 
"  the  proceedings  in  the  action  abound  in  such  defects  and  irregulari- 
ties, that  ordinarily  they  would  require  the  court  to  set  aside  the 
judgment.  It  was  in  tenderness  to  the  peculiar  position  of  the  plain- 
tiff in  this  action  that  the  judgment  was  not  altogether  set  aside." 

In  these  days,  when  lawyers  are  made  with  such  easy  and  rapid 
facility,  their  unfortunate  clients  ought  not  to  be  deprived  of  such 
protection  as  the  right  of  action  for  mcHpractice  can  secure. 

In  respect  to  the  introduction  of  proof  before  the  referee,  of 

adulteries  committed  long  after  the  action  was  commenced,  it  is  a 

mild  form  of  description  to  say  that  the  act  of  the  attorneys  was 

a  gross  irregularity.    Upon  the  question  of  actionable  negligence  or 

Hun— Vol.  X,        31 
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ignorance  of  the  attorneys,  there  was  abundance  of  evidence  to 
require  the  submission  of  the  case  to  the  jury.  There  was  proof  of 
very  heavy  expenses  incurred  by  the  appellant  by  reason  of  such 
negligence.  It  is  not  necessary  to  consider  how  much  of  this  can 
be  recovered  as  a  just  measure  of  damages  in  the  case.  It  is  enough 
that  the  appellant  has  shown  herself  entitled  to  some  measure  of 
damages,  in  case  the  jury  find  that  the  actionable  conduct  of  the 
defendants  was  such  as  subjected  her  to  any  damages. 

The  complaint  ought  not  to  have  been  dismissed.  The  judgment 
entered  upon  the  dismissal  must,  therefore,  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  event. 

Dajntiels,  J.,  concurred ;  Brady,  J.,  concurred  in  the  result. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


NELSON  H.  SALISBUET,  Respoitdbnt,  v.  JOHN  F.  STINSON, 

Appellant. 

Complaint  far  goods  sM —  Norirpaifment  of  claim —  need  not  he  aUeged — demurrer. 

A  complaint  aUeging  that  the  plaintiff  "sold  and  delivered  to  the  defendant 
certain  goods  of  the  value,  and  for  which  the  defendant  agreed  to  pay  $164.68," 
is  sufficient,  and  it  is  not  necessary  to  allege  that  the  demand  has  not  been  paid, 
or  that  it  remains  due  and  unpaid  at  the  time  of  commencing  the  action. 

Appeal  from  an  order  made  at  Special  Term,  overruling  as 
frivolous  a  demurrer  interposed  to  the  complaint. 

Albert  Hoberts,  for  the  appellant. 

Jerotomcm  <&  Arrowarrdtih  for  the  respondent. 

Davis,  P.  J. : 

The  count  of  the  complaint  demurred  to  in  this  case  alleges  "  that 
heretofore,  and  on  and  between  May  12,  and  May  20, 1873,  one 
Edward  MacDavis  sold  and  delivered  to  the  above-named  defendant 
certain  goods  of  the  value,  and  for  which  the  defendant  agreed  to 
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pay  the  Bum  of  $164.68."  It  then  alleges  an  afisigmnent  of  the 
account  to  the  plaintiff,  and  judgment  is  demanded  for  the  above 
sum,  with  interest. 

The  defendant  demurred,  on  the  ground  "  that  the  complaint,  as 
to  the  first  alleged  cause  of  action,  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

The  point  urged  under  this  demurrer  is,  that  the  count  does  not 
allege  that  the  demand  has  not  been  paid,  or  that  it  remains  due 
and  unpaid.  The  count,  however,  contains  every  fact  necessary  to 
be  proved  on  the  trial,  to  wit :  a  sale  and  delivery  of  the  goods  to 
the  defendant,  an  agreement  to  pay  a  stipulated  price  therefor,  and 
an  assignment  to  plaintiff.  Proof  of  these  facts  would  entitle 
plaintiff  to  a  verdict  without  giving  affirmative  evidence  that  the 
price  agreed  upon  had  not  Jbeen  paid.  Under  the  Code  this  is  suffi- 
deat.  ^^A  plain,  concise  statement  of  facts,  constituting  a  cause  of 
action  without  unnecessary  repetition,"  is  aU  that  is  required. 
(Code,  §  142.)  This  means  only  the  facts  necessary  to  be  proved  by 
plaintiff,  and  upon  proof  of  which  he  is  entitled  to  judgment. 
Under  the  former  practice,  the  complaint  would  probably  have 
been  bad  on  special  demurrer  for  not  alleging  a  breach,  but  under 
the  present  system,  when  the  breach  is  presumed  on  proof  of  the 
facts  alleged,  it  is  only  necessary  to  aver  the  facts,  although  the 
averment  of  non-payment,  or  that  the  sum  remains  due  and  impaid, 
in  such  a  case  as  this,  is  the  usual  and  more  complete  form  of 
pleading.  Upon  the  facts  stated,  the  debt  is  due  presently,  and  no 
demand  is  necessary ;  and  there  is  no  necessity  to  allege  that  it  has 
become  payable  by  lapse  of  time.  Payment  is  an  affirmative 
defense,  and  should  be  alleged  and  proved  by  the  defendant. 

The  order  should  therefore  be  affirmed,  with  costs. 

BsADY  and  Dakibls,  JJ.,  concurred. 

Order  affirmed,  with  costs  and  disbursements. 
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LYMAN  F.  HODGES  and  othees,  Respondents,  v.  THOMAS 

E.   PORTER   AND   OTHEBS,  APPELLANTS. 

Action  by  non-regident — seowrdly  for  cogts —  Code,  §  238 — R  8.,  part  8,  chap.  10, 

aOe  2,  §  1. 

In  this  action,  brought  by  the  plaintiffs,  who  were  non-residents,  to  enforce  an 
attachment,  issued  in  another  action  in  which  they  had  recovered  judgment, 
they  gave  to  the  sheriff  the  bond  of  indemnity  required  by  section  238  of  the 
Code.  Bi$ld,  that  they  were  not  thereby  relieved  from  giving  security  for 
costs,  as  required  by  part  3,  chapter  10,  title  2,  section  1,  of  the  Revised 
Statutes. 

Appeal  from  an  order  denying  amotion,  that  plaintiff  be  required 
to  file  secmity  for  costs. 

This  action  was  bronght  by  the  plaintiffs,  non-residents  of  this 
State,  to  enforce  a  warrant  of  attachment,  issued  by  this  court,  in 
an  action  wherein  these  plaimtiffs  were  plaintiffs  and  one  Valleau 
was  defendant,  under  which  certain  property  in  the  hands  of  the 
present  defendants,  alleged  to  belong  to  Valleau,  had  been  levied 
upon.  The  plaintiffs,  having  recovered  a  judgment  against  Valleau, 
brought  this  action  under  section  238  of  the  Code,  to  obtain  the 
said  property,  having  given  to  the  sheiiff  the  undertaMng  required 
by  that  section. 

Ed/wa/rd  Fitch^  for  the  appellants. 

B.  F.  Blan/r,  for  the  respondents. 

Davis,  P.  J. : 

The  plaintiffs  are  conceded  to  be  non-residents  of  this  State. 
They  bring  this  action  as  attaching  creditors  of  one  Valleau,  also  a 
non-resident,  and  for  the  purpose  of  entitling  them  to  sue,  they 
gave  to  the  sheriff  the  bond  required  by  section  238  of  the  Code. 
That  bond  was  thought,  by  the  court  below,  to  excuse  them  from 
giving  the  security  for  costs  to  the  defendants  under  the  provisions 
of  the  Eevised  Statutes.     (E.  S.,  §  1,  title  2,  chap.  10,  part  3.) 

This  we  think  was  an  error.    The  bond  to  the  sheriff  under  sec- 


Digitized  by 


Google 


HODGES  V.  PORTER.  245 

FiBST  Dbfabtment,  Mabch  Term,  1877. 

tdon  238  simply  indemnifles  the  sherifi  from  any  damages,  costs  and 
expenses  lie  may  suffer  by  reason  of  this  action ;  but  ajs  the  defend- 
ants, if  successful,  can  recover  no  judgment  against  the  sheriff  or 
collect  their  costs  of  him,  that  bond  is  of  no  avail  to  them.  Neither 
the  plaintiffs  nor  their  sureties  would  be  liable  on  it  to  the  defend- 
ants for  their  costs.  The  defendants  allege  in  their  answer  that  the 
moneys  in  their  hands  do  not  belong  to  the  person  against  whose 
property  the  plaintiffs  issued  their  attachment.  They  do  not  allege 
title  in  themselves,  but  show  a*  state  of  facts  which  tends  to  show 
that  they  cannot  pay  the  same  on  the  attachment  or  judgment  with- 
out being  liable  to  another  party,  also  a  non-resident,  who  has 
notified  them  of  his  title  and  daim.  The  court  below  thought  that 
it  was  their  duty  to  interplead  that  party,  and  not  set  up  a  defense 
themselves.  That  party,  however,  is  a  non-resident,  and  perhaps 
cannot  be  brought  in  by  defendants.  Still,  if  the  interpleader  were 
practicable,  it  is  not  a  course  necessary  to  be  taken  in  order  to 
entitle  defendants  to  security  for  costs.  If  the  other  claimants  were 
brought  in,  the  plaintiffs  would  not  thereby  be  excused  from  giving 
the  security  to  them.  The  defendants,  however,  have  chosen  to 
defend  themselves  on  the  title  of  the  other  claimant,  who  is  so 
connected  with  them  as  to  justify  that  defense,  and  they  are,  there- 
fore, entitled  to  security  for  costs,  precisely  as  though  they  had 
interposed  any  other  legal  defense.  The  order  must  be  reversed, 
and  the  motion  below  granted,  with  ten  dollars  costs  of  this  appeal, 
besides  disbursements.  The  order  should  direct  plaintiff  to  file 
security  by  a  bond,  in  the  penalty  of  three  hundred  dollars,  within 
twenty  days  after  service  of  the  order  to  be  entered  hereon. 

Daniels,  J.,  concurred.    Bbady,  J.,  not  sitting. 

Order  reversed,  motion  below  granted,  with  ten  dollars  costs  and 
disbuTB^nents. 
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^^^^^  THE  PEOPLE  Bx  bel.  ST.  JOHN'S  COLLEGE,  Appellants, 
V.  THE  COMMISSIONERS  OF  TAXES  AND  ASSESS- 
MENTS OF  THE  CITY  AND  COUNTY  OF  NEW  YORK, 
Respoj^dents. 

Ex&mp&anfnm  taxation  — %^,  1  B,  R  (5«^  ed.),  W^  —  efect  of  hightoay  running 

HiTOughlot 

The  exemption  from  taxation,  created  by  section  5  of  1  BeyiBed  Statutes  (5th 
ed.),  906,  in  favor  of  the  "lots "  upon  which  the  buildings  therein  specified  are 
situated,  is  not  affected  by  the  fact  that  such  lot  is  divided  by  a  highway  into 
two  portions,  one  of  which  is  occupied  by  college  buildings,  and  the  other  as  a 
garden  for  the  use  of  the  pupils  and  teachers  and  for  their  recreation  and 
walks,  the  whole  lot  being  used  for  precisely  the  same  purposes  as  before  the 
construction  of  the  highway. 

PwpU  ex  rd.  The  Academy  of  Sacred  ffeoH  v.  The  Oommmionen  (6  Hun,  109) 
foUowed. 

Cebtiobabi  to  review  afisessment  of  certain  real  estate  of  the 
relators. 

The  relators  own  real  estate  in  the  Twenty-fourth  ward  of  the 
city  of  New  York,  amounting  to  about  103  acres.  This  real  estate 
is  divided  by  the  boulevard,  a  public  thoroughfare  100  feet  wide, 
into  two  separate  lots  or  parcels.  Upon  one  of  the  lots  all  the  build- 
ings of  the  relators  are  situated,  and  this  lot  the  respondents  marked 
BS  exempt  from  taxation. 

Upon  the  other  lot  lying  beyond  the  boulevard  there  are  no 
buildings,  and  this  lot  the  respondents  have  assessed  for  taxation. 

The  relators  daim  that  the  respondents  erred  in  assessing  this  lot, 
and  ask  that  it  may  be  exempted  from  taxation,  on  the  ground 
that  it  was  used  in  connection  with  and  devoted  to  the  same  purposes 
as  the  lot  upon  which  the  buildings  were. 

Charles  If.  Morse^  for  the  relator. 

Hugh  Z.  Oole^  for  the  respondents. 

Davis,  P.  J. : 

The  question  involved  in  this  case  was  elaborately  discussed  by 
this  court  in  The  People  ex  rd.  The  Academy  of  the  Sacred  HeaH 
V.  The  Cammieeumere  (13  S.  C.  [6  Hun],  109).    The  decision  in 
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that  case  was  affirmed  by  the  Court  of  Appeals,  as  is  understood, 
upon  the  opinion  of  Daniels,  J.,  pronounced  in  this  court.  There 
is  no  substantial  difference  in  the  cases,  though  one  is  sought  to  be 
found  in  the  fact  that  a  public  highway,  known  as  the  southern 
boulevard,  passes  through  the  premises  of  the  relator,  separating  the 
twenty-five  and  seventy-five  one-hundreths  acres  now  assessed,  from 
that  portion  on  which  the  college  buildings  stand.  But  it  appears, 
by  the  affidavit  of  the  president  of  the  college,  which  is  annexed  to 
the  return  in  this  case,  "  that  the  lots,  whereon  the  buildings  erected 
for  the  use  of  the  said  college  are  situated,  comprise  about  103 
acres,  and  are  contained  in  one  parcel ;  that  a  portion  of  said  lots  is 
occupied  by  the  buildings  of  said  college,  and  the  remaining  por- 
tions of  said  lots  are  used,  respectively,  as  a  vegetable  garden  and 
for  farming  purposes  for  the  use  of  the  pupils,  teachers  and  officers 
of  the  coUege,  as  a  cemetery,  and  for  the  recreation  and  walks  of 
the  pupils  and  other  persons  connected  with  the  college,  who  num- 
ber about  300  persons ;  that  the  whole  land,  so  used  as  aforesaid,  is 
necessary  for  the  use  and  sufficiency  and  applicability  of  the  build- 
ings thereon  for  the  purposes  of  the  coUege ;  and  that  they  are 
used,  owned  and  applied  exclusively  in  the  manner  and  for  the  pur- 
poses aforesaid ;  and  that  no  part  of  the  said  lots  are  leased  or 
otherwise  made  a  source  of  profit  to  the  corporation,  but  all  are  in 
the  occupancy  of  the  said  corporation  for  the  purposes  of  said 
college."  This  statement  is  in  nowise  controverted  by  the  respond- 
ents, except  so  far  as  that  is  supposed  to  be  done  by  showing,  by 
the  return  and  by  the  map  annexed  thereto,  that  the  public  highway 
above  mentioned  crosses  the  property  of  the  college  in  such  a  manner 
as  to  leave  on  the  west  side  the  portion  on  which  the  buildings  are 
situated,  and  on  the  east  side,  the  part  on  which  are  the  cemetery 
and  other  grounds,  with  out-bxuldings ;  but  the  whole  is  accurately 
designated  on  the  map  as  "  St.  John's  college  grounds."  We  think 
that  the  accident  that  a  public  highway  has  been  constructed  over 
the  grounds  does  not  destroy  or  affect  their  identity  as  "  the  lot, " 
within  the  meaning  of  the  exemption  statute,  on  which  the  build- 
ings are  situated.  (1  R  S.,  905  [5th  ed.].)  The  connection  and 
unity  of  the  whole  parcel  for  the  uses  of  the  coUege  remain,  not- 
withstanding the  public  easement.  The  intersection  of  public 
highways  are  not  in  themselves  such  a  severance  as  of  legal  necea- 
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sitj  divides  the  grounds  of  the  college  into  exempt  and  non-exempt 
parcels.  That  division  must  depend  upon  other  facts  which  control 
its  effect.  In  this  case,  facts  are  shown,  without  contradiction, 
which  clearly  establish  that  "  the  lot "  of  the  college,  for  all  pur- 
poses of  use,  and  consequently  of  exemption  from  taxation,  remains 
precisely  as  before  the  construction  of  the  boulevard.  A  very  apt 
case  is  cited  from  the  Supreme  Court  of  New  Jersey.  In  that 
State,  the  statute  defines  the  exemption  as  ^^  the  lands  whereupon 
such  buildings  are  erected,"  which  is  substantially  the  language  of 
our  statute.  In  The  State  v.  Rosa  (4  Zabriskie,  501)  the  court  held 
that  the  construction  was  not  changed  by  the  fact  that  the  buildings 
in  question  were  upon  lots  inclosed  by  substantial  fences,  and  some 
of  them  separated  by  those  fences,  and  others  by  a  lane  and  public 
street,  from  the  other  college  grounds." 

The  relator  is  entitled  to  judgment  exempting  the  whole  of  the 
college  grounds  from  taxation,  and  directing  the  same  to  be  struck 
from  the  assessment  rolL 

Ordered  accordingly. 

Brady  and  Daniels,  JJ.,  concurred. 


OHAELES  A.  HAREINGTON,  Eespondent,  v.  THE  MAYOR, 
Em,  OF  THE  CITY.  OF  NEW  YORK,  Appellaot. 

OovUract  tofwrrUsk  materials — words  "more  or  Ittss"  in — meaning  qf. 

On  the  28th  of  October,  1878,  the  plaintiff  entered  into  an  agreement  with  the 
defendant,  whereby  he  agreed  to  deliver  "2,000  cubic  yards  of  sand  ♦  ♦  ♦ 
mare  or  less"  the  contract  to  be  duly  completed  and  performed  on  his  part  by 
October  1,  1874.  In  pursuance  of  requisitions  duly  made  by  defendant's  engi- 
neer, all  bearing  date  prior  to  October  1,  1874,  materials  were  delivered  there- 
under largely  in  excess  of  the  quantities  therein  specified.  A  portion  of  the 
materials  were  delivered  after  October  1,  1874,  but  no  objection  to  the  recep- 
tion thereof  was  made  by  the  defendant  either  on  the  ground  of  delay  or  as 
being  in  excess  of  the  amounts  prescribed  in  the  contractr 

In  an  action  brought  by  the  plaintiff  to  recover  the  contract-price  of  the  materials 
delivered  in  pursuance  of  the  contract,  the  defendant  insisted  that  no  recoveiy 
could  be  had  for  the  materials  furnished  in  excess  of  the  quantities  specified 
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in  the  contract.  Sdd,  that  the  quantities  specified  were  estimates  only,  and 
could  be  increased  by  requisitions  duly  made  by  the  defendant's  officers,  and 
that  such  requisition  having  been  made,  and  materials  delivered,  in  pursu- 
ance thereof,  to  and  accepted  by  the  defendant,  it  was  liable  for  the  price 
thereof. 

Appeal  from  a  judgment  in  favor  of  tte  plaintifE  entered  upon  a 
verdict  directed  by  the  court. 

This  action  was  commenced  to  recover  the  sum  of  $5,380  for 
material  furnished  by  plaintiff  to  defendant. 

The  complaint  contains  two  causes  of  action :  The  first  for  mate- 
rial furnished  the  department  of  docks;  the  second,  for  material 
furnished  the  department  of  public  works.  No  question  arises  on 
the  second  cause  of  action. 

It  was  not  disputed  that  all  the  DM-teriaJs  were  furnished  to, 
received  and  used  by,  the  defendant,  and  were  worth  the  prices 
charged.  By  the  provisions  of  the  contract  the  plaintiflE  agreed  to  fur- 
nish riprap,  broken  stone  and  sand,  "  quantities  estimated  aa  follows : 

"  2,000  cubic  yards  sand,  1 

"  3,000  cubic  yards  broken  stone,  j^more  or  less." 

"  5,000  cubic  yards  riprap,  J  * 

The  contract  was  dated  October  28, 1873,  and  contained  an  agree- 
ment on  .the  part  of  the  plaintiff  that  aU  the  material  called  for 
should  be  furnished  by  him,  and  the  contract  completed  on  his  part 
by  the  Ist  day  of  October,  1874. 

Prior  to  October  1,  1874,  plaintiff  had  furnished  and  defendant 
had  received  more  than  the  quantities  above  named.  On  September 
29, 1874,  requisitions  were  issued  for  materials,  which  were  deliv- 
ered after  October  first.  Such  n^iterials  were  received  and  used  by 
the  department  of  docks  without  any  objections  on  account  of  the 
delay.  Defendant  paid  for  aU  materials  so  furnished  up  to  and. 
including  those  furnished  December  26,  1874,  but  refused  to  pay 
for  those  furnished  after  that  date,  on  the  ground  that  the  quantities 
were  in  excess  of,  and  consequently  outside  of,  the  contract,  and 
also  on  the  ground  that,  although  ordered  before,  they  were  not 
delivered  until  after  the  period  fixed  for  their  delivery,  viz.,  Octo- 
ber 1,  1874. 

A.  J.  Requier^  for  the  appellant.    It  is  well  settled  that  the 
words  "more  or  less,"  when  contained  in  a  contract  of  sale  or  deed, 
Hun— Vol.  X.        82 
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Bimplj  import  that  the  quantity  is  not  restricted  to  the  exact  nnm- 
ber  or  amount  specified,  but  that  the  vendor  or  grantor  is  to  be 
allowed  a  certain  moderate  and  reasonable  latitude  in  the  perform- 
ance, or  for  small  errors  of  survey  and  variations  of  instruments. 
(Benjamin  on  Sales,  604,  §  691 ;  Brady  v.  Smion,  8  Bosw.,  536, 
537;  Oro88  v.  -^?m,  2  Bam.  &  AdoL,  106;  Thomas  v.  Perrt/y  1 
Peters'  C.  0.  R.,  58 ;  Quemd  v.  Woodlief,  2  Hen.  &  Munf.  [Va.], 
173,  n;  Omfry  v.  HwmnUm,  3  Ired.  [N.  C],  Eq.,  376 ;  Hoffmcm  v. 
Johnson,  1  Bland  [Md.],  109 ;  OuMs  v.  Kmg,  5  Me.  [5  GreenL], 
482  ;  Bhmey  v.  Bice,  20  Pick,  63  ;  Phypps  v.  Twrpley,  24  Miss., 
599  ;•  Sullmam,  v.  Ferguson,  40  Mo.,  89 ;  8hi^  v.  Swam^  2  Bibb. 
[Ky.],  82.)  And  that  whether  the  quantity  proved,  under  a  written 
contract,  is  excessive  or  not,  is  a  question  of  law  for  the  court  alone. 
(Cabot  V.  Wmslow,  1  Allen,  546.)  Such  excessive  deliveries  not 
having  been  made  under  said  contract,  and  there  being  no  allegation 
or  pretense  of  the  same  having  been  made  under  any  other  like  one 
in  form,  and  such  form  being  indispensably  essential  to  a  recovery 
under  section  91  of  chapter  335  of  the  charter  act  of  1873  (Laws  of 
1873,  p.  508),  it  necessarily  resulted  that  no  recovery  could  be  had 
against  the  defendants  on  the  first  cause  of  action  alleged.  {McDonald 
V.  Ths  Mayor,  4  N.  T.  S.  0.  [T.  &  C],  178;  Donma/n  v.  The 
Same,  33  K  Y.,  292 ;  SnMi  v.  Same,  10  id.,  538.) 

Origgs  <&  Signor,  for  the  respondent.  The  words  "  more  or  less  " 
and  "  quantities  estimated  "  show  that  only  an  estimate  of  the  quan- 
tities was  intended,  and  that  the  parties  were  not  to  be  bound  by 
the  quantities  named.  {OuiUm  v.  DameU,  2  0.,  M.  &  R.,  61 ; 
McGomteU  v.  Mv/rphy,  21  W.  R.,  609 ;  GochereU  v.  Auoomfpte,  2 
C.  B.  [N.  S.],  440 ;  Han)emeyers  v.  Otmnmgham,,  35  Barb.,  515.)  For 
a  review  of  cases  where  this  expression  has  been  used  in  transfers  of 
real  estate,  see  BeOmap  v.  Sedey  (14  N.  T.,  144, 151).  The  defend- 
ant could,  through  its  contracting  officers,  waive  the  provisions 
requiring  plaintiflE  to  deliver  the  material  before  October  1,  1874^ 
and  receive  them  afterward.  {People  v.  Tillage  of  Yonkers,  39 
Barb.,  266.) 

Bbady,  J.: 

The  specifications  forming  a  part  of  the  contract  between  the 
parties  hereto  contained  the  following  statement : 
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"  Quantities  estimated  are  as  f  oIIowb  :  2,000  cubic  yards  of  sand ; 
3,000  cubic  yards  of  broken  stone,  for  concrete ;  5,000  cubic  yards 
of  riprap  stone,  for  foundation,  more  or  less.^^  By  the  contract,  the 
plaintifiE  was  to  furnish  "all  the  sand  and  broken  stone,  of  the 
quality  and  quantity,  in  the  manner  and  under  the  conditions 
specified.  And  it  was  further  agreed  by  the  plaintiflE  and  the 
defendants,  that  the  delivery  of  the  material  should  be  com- 
menced at  such  time  and  carried  on  m  8ti<Ji  qucmtities^  and  deliv- 
ered at  such  points  as  should  be  directed  by  the  engineer." 

It  was  also  provided  that  if  the  plaintiff  failed  to  deliver,  the 
defendants  shoxdd  have  the  power  to  purchase  such  quantity  of 
material  as  might  be  necessary  to  fulfill  the  contract,  or  such  part 
as  the  engineer  might  deem  necessary. 

It  will  be  perceived  that  the  quantities  named  in  the*  specifica- 
tions are  estimates  only,  and  might  be  enlarged  by  the  proper  requi- 
sitions ;  they  were,  in  fact,  increased  beyond  the  estimate,  and  the 
bills  for  them  paid  without  objection.  They  were  still  increased, 
and  the  plaintiff,  yielding  to  the  case  under  the  contract,  delivered 
upon  the  requisitions  made,  which  it  is  conceded  were  all  regular. 
The  property  thus  obtained  from  the  plaintiff,  was  used  for  the 
objects  contemplated  by  the  contract,  when  it  was  entered  into,  and 
there  is,  therefore,  no  charge  of  fraud  or  collusion. 

The  case  finds  no  elucidation  from  adjudication  on  the  subject  of 
what  is  embraced  within  the  words  "  more  or  less,"  because  the 
defendants  enlarged  their  signification,  both  by  the  acts  of  their 
officers,  and  the  satisfaction  of  such  acts  which  resulted  from  the 
payment  for  the  quantities  in  excess,  delivered,  and  the  plaintiff 
assented.    There  was  no  dispute. 

The  quantity,  as  suggested,  was  an  estimate  only ;  and,  clearly, 
the  plaintiff  woxdd  be  bound,  under  the  contract,  to  deliver  all  that 
was  necessary  to  fulfill  his  contract,  or  such  part  thereof  as  the 
^igineer  might  deem  necessary. 

The  contract  provided  for  disputes  as  follows :  To  prevent  all  dis- 
putes and  litigation,  it  is  further  agreed  by  and  between  the  parties 
to  this  contract,^  that  the  said  engineer  shall  in  all  cases  determine 
the  amount  or  the  quantity  of  material  which  is  to  be  paid  for 
'  under  this  contract ;  and  he  shall  determine  all  questions  as  to  the 
quality  and  dimensions  of  the  same ;  and  he  shall  in  all  cases  decide 
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every  question  which  may  arise  relative  to  the  execution  of  this  con- 
tract on.  the  part  of  said  contractor ;  and  his  estimates  and  decision 
shall  be  final  and  conclusive. 

And  for  the  various  quantities  delivered  the  plaintiflE  had  the  cer- 
tificate of  the  engineer,  and  that  of  the  commissioners  of  the 
department  of  docks  and  of  the  department  of  public  works,  in 
reference  to  these  additional  quantities  lawfully  employed  in  the  ser- 
vice of  the  city.  The  defendants,  acting  on  the  proposition  that 
the  plaintiflE  was  called  upon  to  deliver  under  the  contract,  made 
through  the  departments  the  requisitions  upon  him,  and  they  were 
complied  with.  The  plaintiff  did  not  dispute  this  interpretation  ; 
and  now  the  property  having  been  delivered,  received  and  appro- 
priated under  a  binding  contract,  still  in  esse  it  was  supposed,  the 
defendants  seek,  by  a  narrow  construction  of  the  words  "more 
or  less,"  to  avoid  payment  for  the  materials  thus  obtained  and 
used. 

We  know  of  no  principle  which  prevents  the  delivery  of  materials 
under  the  words  "  more  or  less  "  which  the  parties  regard  within  its 
operation.  If  the  contract  were  between  individuals  there  could  be 
no  dispute  about  it. 

The  same  rale  must  apply  to  the  defendants  in  the  absence  of 
fraud,  and  in  the  presence  of  the  fact  that  the  property  delivered 
was  in  fact  used  by  them. 

The  doctrine  of  ultra  vires  does  not  apply,  because  there  was  a 
contract  under  which  the  property  was  demanded  and  delivered. 
The  terms  of  the  contract  made  the  agents  of  the  defendants  the 
arbiters  as  to  the  quantities  to  be  delivered,  and  protected  them  in 
all  respects  against  a  failure  on  the  part  of  the  plaintiff  to  deliver, 
and  further,  against  all  disputes,  by  arranging  the  manner,  if  any 
arose,  in  which  they  should  be  settled. 

It  cannot  be  said  that  there  was  no  contract  in  relation  to  the 
property  delivered.  It  is  said,  however,  that  the  contract  had 
expired  by  its  own  terms,  but  this  does  not  appear.  It  was  general 
in  its  character.  It  called  for  certain  materials  for  general  use  and 
in  quasi  estimated  quantities,  but  contemplated  the  delivery  of  more 
than  the  estimate,  and  more  in  fact  was  required  by  the  defendants. 
The  delivery  under  the  contract  must  be  regarded  therefore  as  advan-' 
tageous  to  the  city  as  to  prices,  and  as  the  property  was  necessary  for 
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the  requirements  of  the  city,  for  such  we  must  assume  it  to  have 
been,  it  cannot  be  said  that  the  contract  expired  by  its  own  limitation. 

The  defendants  extended  it,  and  the  plaintiff  acquiesced.  In  the 
absence  of  fraud,  we  think  this  construction  of  the  dealings  under 
the  contract  is  just  and  fair  and  fully  warranted  by  the  application 
of  the  rights  and  obligations  of  the  parties  to  the  contract,  all  its 
covenants  and  conditions  being  duly  considered.  This  case  is  not 
controlled  by  the  decision  in  McDonald  v.  Ths  Mayor  (4  N.  Y.  S.  C. 
[T.  &  0.],  178),  or  Bigler  v.  The  Mayor  (6  Hun,  239),  or  by  the 
decision  of  this  court  in  Bigler  y.  The  Mayor^  when  last  before  this 
court.  In  the  former  case  there  was  no  existing  contract ;  indeed 
no  contract  had  been  executed  or  made  in  reference  to  the  materials 
delivered,  and  in  the  latter  case  the  claim  was  for  a  balance  due  for 
lumber  and  timber  delivered  to  the  department  of  docks,  and  in 
which  the  defense  set  up  was  not  only  that  the  materials  delivered 
were  not  in  conformity  to  the  contract,  but  were  of  an  inferior  quality ; 
and  further,  that  the  plaintiff  fraudulently  caused  them  to  be  certified 
to  be  such  as  were  called  for  by  the  contract.  The  honesty  of  the 
claim  herein  is  not  assailed.  It  is  not  shown  or  asserted  that  the 
materials  were  not  such  as  were  contemplated,  nor  is  it  denied  that 
they  were  used  by  the  city. 

The  demand  seems  to  be  justly  due  on  the  facts  disclosed,  and 
should  be  .paid. 

Judgment  aflirmed,  with  costs. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred* 
Judgment  affirmed,  with  costs. 


Ik  the  Matieb  of  ANDREW  L.  ROBERTS,  an  Insolvent  and         i"  ^^1 

'  43apt)lU| 

Impbisoned  Debtoe,  Applying  to  be  Disohaeged  from   his 
Impbisonment. 

AppUcaUonfor  duchcvrge  qf  imo^/oeM — Bm  acyucUcata. 

Where,  upon  an  application  made  by  an  insolvent  debtor  for  a  discharge,  it  appears 
that  a  similar  application  has  already  been  made  to  one  of  the  judges  of  the 
Ck)urt  of  Common  Pleas  of  the  city  of  New  York,  and  having  been  fully  heard, 
has  been  decided  against  him  upon  the  merits,  held,  that  the  matter  should  be 
regarded  as  rea  atyudioaia,  and  the  application  denied. 
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Appeal  from  an  order  denying  the  application  of  an  insolvent 
debtor  for  a  discharge  under  part  2,  chapter  6,  title  1,  article  6  of  the 
Revised  Statutes. 


Tedder  Yam,  Dydk^  for  the  appellant. 

•  R.  C.  JElUoUy  for  the  respondent.  Act  of  1854  (Laws  of  1854, 
p.  592,  chap.  270)  provides  for  appeal  to  the  General  Term  from  any 
judgment  or  order  in  any  special  proceedings.  {Matter  qfZwmgston, 
34  N.  T.,  557.)  Certiorari  will  issue  to  remove  to  the  Supreme 
Court  for  examination  and  review.  (2  R.  S.,  49,  50,  §  47 ;  Laws  of 
1874,  chap.  280,  §  17 ;  Garaner  v.  Commiseioners,  etc.y  10  How.  Pr., 
181 ;  People  ex  rd.  Lama  v.  J.  F,  Daly^  4  Hun,  641 ;  Morewood 
V.  JSolUstery  6  N.  Y.,  309.)  That  the  principle  of  res  ac^udicata 
applies  in  these  cases.  {Demo/rest  y.  Day,  32  N.  T.,  281 ;  White  v. 
Coat^uxnihy  6  id.,  137;  YcynJcers  and  N.  Y.  F.  I.  Co.  v.  Bishopy  1 
Daly,  449;  Powers  v.  WiMy,  42  How.  Pr.,  352;  People  ex  rel. 
Lodowich  V.  AJcm,  4  Hill,  606.)  The  same  principle  applies  in 
cases  of  habeas  corpus.  {Mercevn  v.  People^  25  Wend.,  64 ;  People 
Y^Bttrtnete,  13  Abb.  Pr.,  8;  Pecple  v.  KeUey,  1  id.  pST.  S.],  432  ; 
Matter  of  Bosenbergy  10  id.,  450 ;  Matter  of  ThomaSy  id.,  114.)  If 
the  debtor  can  make  a  second  application  after  being  defeated  in  the 
first,  there  can  be  no  limit  to  the  applications,  and  the  creditor  may 
better  abandon  his  claim  at  once  than  think  of  opposing  a  discharge. 

Brady,  J.: 

Several  preliminary  objections  were  presented  at  the  hearing 
herein,  many  of  which  are  not  sustained  by  the  proofia.  It  waa 
shown,  however,  without  objection,  and  remained  without  answer, 
that  the  petitioner  presented  a  similar  application  to  one  of  the 
judges  of  the  Court  of  Conmion  Pleas,  which  was  fully  heard  and 
decided  against  him  on  the  merits,  and  which  decision  remained  in 
all  respects  undisturbed.  The  respondent  invokes  thereupon  the 
doctrine  of  res  adftidicatay  and,  if  it  be  applicable,  the  order  appealed 
from  must  be  affirmed. 

The  authorities  are  to  the  effect  that  if  the  same  proceeding  be 
renewed,  whether  it  be  in  the  form  of  an  action  or  summary  or  special 
proceeding,  which  has  been  once  adjudicated  upon  the  merits,  such 
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reBnlt  is  a  bar  to  any  farther  proceeding  pi  a  similar  character. 
Dema/rest  v.  Da/rgy  32  N.  T.  Eep.,  281 ;  WhUe  v.  Coatsworth^  6 
id.,  137;  Yonkers  a/nd  New  York  Fi/re  In^fwrcmce  Co.  v.  Biskop^  1 
Daly,  449;  P(ywer%  v.  TTitty,  42  How.  P.  R,  352;  People  ex  rd. 
Lodcnjoick  v.  Akm,  4  Hill,  606.) 

The  principle  stated  is  a  complete  answer  to  the  proceeding.  It 
wonld  not  be  in  harmony  with  the  doctrine  of  res  ac^ucUcata  to 
!  permit  such  applications  to  be  renewed  as  soon  as  decided  against 

the  insolvent,  and  thns  continued  from  one  judge  to  another,  ad 
mjmitwm.  The  insolvent  on  such  applications  is  given  f  uU  oppor- 
tunity to  expose  his  case  fully  to  the  judicial  mind,  and  the  insolvent 
herein  seems  to  have  had  such  a  freedom  in  the  Court  of  Common 
Pleas. 

The  order  appealed  from  must  be  aflSrmed,  with  ten  dollars  costs 
and  the  disbursements  of  the  appeal. 

Davk,  P.  J.,  and  Dakiels,  J.,  concurred. 

I  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


THE  PEOPLE  EX  bel.  JOHN  T.  HANEMAN  v.  THE 
BOAED  OF  TAX  COMMISSIONERS  OF  THE  CITY 
AND  COUNTY  OF  NEW  YORK,  Respondent. 


for  t(maion--'%6hat properly  tuioeet 
reguUOkm  cfoommerce  with  foreign  States — dtOies  on  imports  and  exports. 

Upon  an  application  by  the  relator  to  procure  a  review  of  an  assessment  of  his 
personal  estate  made  by  the  respondent,  he  set  forth  that  his  personal  estate 
amounted  to  about  $135,000,  which  was  "continuously  employed  in  the  busi- 
ness of  exporting  cotton  from  the  United  States  to  foreign  countries."  Such 
employment  consisting  in  purchasing  cotton  in  different  States  and  export- 
ing the  same,  and  that  as  much  as  "$115,000  was  continuously  invested  in 
cotton  of  the  growth  of  the  United  States,  which  had  been  cleared  at  a  custom- 
house, and  was  on  shipboard  in  course  of  exportation  to  some  foreign  State  or 
country." 

JERld,  (1)  that  the  imposition  of  a  tax  upon  the  relator's  capital  in  said  busi- 
ness was  not  a  violation  of  article  1,  section  8,  subdivision  8  of  the  United 
States  Constitution,  declaring  that  congress  shall  have  power  to  regulate  com* 
merce  with  foreign  nations  and  among  the  several  Statea 
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(2)  That  it  was  not  a  violation  of  article  1,  section  10,  subdivision  2,  prohibiting 
any  State,  without  the  consent  of  congress,  from  laying  any  impost  or  duties 
on  imports  or  exports;  and, 

(8)  That  it  was  not  a  violation  of  article  1,  section  9,  subdivision  5,  providing 
that  no  tax  or  duty  shall  be  laid  on  articles  exported  from  any  State. 

Certiorabi  to  review  an  asseesment  of  the  relator's  personal 
property  made  by  the  respondent. 

H.  Ch/xHes  Uhrum^  for  the  relator. 

J,  A,  BeaU^  for  the  respondent. 

Daihels,  J. : 

The  relator  has  been  assessed  the  sum  of  $60,000  for  personal 
estate  owned  by  him.  He  applied  to  the  commissioners  to  vacate 
the  assessment,  for  the  reason  that  his  personal  estate,  amounting  in 
the  aggregate  to  the  sum  of  $125,000,  with  the  exception  of  the 
sum  of  $5,500,  consisted  of  money  "  continuously  employed  in  the 
business  of  exporting  cotton  from  the  United  States  of  America  to 
foreign  countries,  through  the  customs  department  of  the  United 
States  aforesaid ;  and  that  said  employment  consists  in  purchasing 
and  paying  for  the  cotton  in  different  States  of  said  United  States, 
and  actually  exported  by  deponent  in  said  business,  and  for  the  pay- 
ment of  the  expenses  of  shipping  the  same  as  such  exports."  And 
it  was  further  stated,  that  as  much  of  his  capital  "  as  $115,000  is 
continuously  invested  in  cotton  of  the  growth  of  the  United  States, 
which  has  been  cleared  at  a  custom-house,  and  is  on  ship-board  in 
course  of  exportation  to  some  foreign  State  or  country."  For  these 
reasons,  as  they  were  set  forth  by  the  relator,  it  was  claimed  on  his 
behalf  that  the  assessment  violated  three  provisions  of  the  Consti- 
tution of  the  United  States.  The  first  of  these  provisions  is  that 
which  has  declared  that  congress  shall  have  power  "  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States,  and 
with  the  Indian  tribes."  The  second  provides  that "  no  tax  or  duty 
shall  be  laid  on  articles  exported  from  any  State ; "  and  the  third 
that  "  no  State  shall,  without  the  consent  of  congress,  lay  any  imposts 
or  duties  on  imports  or  exports,"  etc.  (Const.  U.  S.,  art.  1,  §  8,  sub. 
8;  §9,  sub.  5;  §  10,  sub.  2.) 
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The  Imposition  of  a  tax  upon  capital  can  in  no  proper  sense  be 
affirmed  to  be  a  regnlation  of  commerce.  That  has  abreadj  been  so 
frequently  examined  and  uniformly  declared  as  to  render  a  particu- 
lar dificussion  of  the  subject  entirely  needless.  The  authorities, 
very  clearly,  have  determined  that  point  against  the  relator  in  the 
present  case.  {People  exrel.  Pool  M.  S.  Co.  v.  Oomra.  of  Taxes^  48 
Barb.,  157 ;  S.  C,  58  N.  Y.,  242  ;  ZoU  v.  Mobile  Trade  Co.,  43  Ala., 
578 ;  EbtoeU  v.  State,  3  Gill,  14 ;  Readmg  R.  R.  Co.  v.  Pemhsyl- 
mma,  15  Wall.,  284.) 

In  the  decision  of  the  last  case  it  was  said  ^^  that  a  tax  upon  any 
article  of  personal  property  that  may  become  a  subject  of  conmierce, 
or  upon  any  instrument  of  commerce,  affects  commerce  itseK.  If 
the  tax  be  upon  the  instrument,  such  as  a  stage  coach,  a  railroad  car, 
or  a  canal  or  steamboat,  its  tendency  is  to  increase  the  cost  of  trans- 
portation, still  it  is  not  a  tax  upon  transportation  or  upon  commerce, 
and  it  haa  never  been  seriously  doubted  that  such  a  tax  may  be  laid." 
ad.,  294.) 

The  principal  reliance  of  the  learned  counsel  for  the  relator  was 
not  placed  upon  this  provision  for  the  purpose  of  sustaining  the 
invalidity  of  the  tax  in  question,  but  his  chief  dependence  was  upon 
the  other  two  prohibitions  of  the  federal  Constitution.  It  was 
very  strenuously  insisted  that  the  tax  contravened  the  provisions 
declaring  that  no  tax  or  duty  shall  be  laid  on  articles  exported  from 
any  State,  and  no  State,  without  the  consent  of  congress,  shall  lay 
any  imposts  or  duties  on  imports  or  exports.  No  direct  authority 
has  been  cited  maintaining  the  position  which  has  been  taken,  that 
the  tax  designed  to  be  imposed  upon  the  relator  is  a  tax,  duty  or 
impost  upon  exports.  But  a  principle  which  will  sustain  it  has  been 
claimed  to  be  deducible  from  the  authorities,  in  which  it  has  been 
very  justly  held  that  State  taxes  laid  directly  or  indirectly  upon 
imports  were  invalid,  because  they  were  forbidden  by  these  pro- 
visions of  the  Constitution.  The  firsts  and  the  most  notable  of 
these  cases  is  that  of  Brown  v.  State  of  Maryland  (12  Wheat., 
419) ;  but  the  tax  or  impost  in  that  case  was,  in  terms,  laid  upon  the 
business  of  the  importer  of  foreign  merchandise.  The  law  required 
him  to  take  out  and  pay  for  a  license  from  the  authorities  of  the 
State,  in  order  to  permit  him  to  carry  on  and  transact  the  business 
of  an  importer,  and  that  it  was  held  the  State  had  no  power  to  do, 
Hun— Vol.  X,        83 
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because  it  was  the  same  thing  in  efEect  as  a  tax  upon  the  imports 
themselves.  And  this  case  would  be  comprehended  by  the  principle 
there  maintained,  if  a  tax  had  been  imposed  upon  the  relator  because 
of  his  business  as  an  exporter  of  cotton.  The  case  of  The  People 
V.  Mormg  (3  Abb.  Ct  of  Ap.,  639)  was  held  to  be  controlled  by 
that  authority,  because  the  sales  hj  brokers  of  foreign  wines  and 
ardent  spirits,  and  all  goods,  wares,  merchandise  and  effects  imported 
from  any  place  beyond  the  Oape  of  Good  Hope,  and  all  other 
goods,  wares,  merchandise  and  effects  which  were  the  production 
of  any  foreign  country,  were  subjected  to  duties,  payable  into  the 
treasury  of  the  State  for  its  use.  (Id.,  550.)  The  tax  was  not  dis- 
tinguished in  its  nature  and  effect  from  that  condenmed  by  the 
preceding  authority.  It  acted  directly  upon  the  business  of  the 
importer,  and  it  was  therefore  held  to  be  nothing  less  than  a  tax 
upon  the  imports  which  might  become  the  subjects  of  the  sales 
designed  to  be  regulated  and  controlled  by  the  State  laid. 

The  case  of  AVmy  v.  Sta^  of  CaUfomia  (24  How.  [U.  S.],  169)  was 
decided  under  a  law  of  a  similar  character  enacted  by  the  State  of 
California.  It,  in  terms,  imposed  a  stamp  tax  on  bills  of  lading 
for  the  transportation  from  any  point  or  place  in  that  State  to  any 
point  or  place  without  the  State,  of  gold  or  silver  coin,  in  whole  or 
in  part,  or  gold  dust,  or  gold  or  silver,  in  bars  or  other  form.  (Id., 
172),  For  that  reason,  it  constituted  a  tax  upon  exports,  and  the 
law  providing  for  it  was  held  to  contravene  the  provisions  of  the 
Constitution  of  the  United  States  which  have  been  already  cited. 
The  case  of  Low  v.  Auatm  (13  Wall.,  29)  was  a  direct  attempt  to 
impose  a  tax  upon  the  imports  themselves,  and  very  much,  as  a 
DM-tter  of  course,  was  held  to  share  the  fortune  of  the  preceding 
controversies  upon  the  same  subject.  The  State  law  was  held  to  be 
invalid,  and  the  tax  for  that  reason  was  set  aside. 

Each  of  these  cases  is  clearly  distinguishable  from  the  one  now 
before  this  court ;  for  the  taij  imposed,  held  to  be  invalid,  was  either 
upon  the  articles  themselves,  or  directly  upon  the  business  of  the 
importer.  For  that  reason,  it  involved  either  a  direct  or  indirect 
attempt  to  violate  the  prohibitions  of  the  United  States  Con- 
stitution; but  in  the  present  instance  nothing  of  that  kind  was 
attempted  or  intended.  No  assessment  was  made  upon,  or  of  the 
property  purchased  and  exported  by  the  relator,  nor  upon   the 
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business  in  which  he  was  engaged.  If  that  had  been  designed, 
the  property  he  purchased  or.  the  business  he  carried  on  wotdd,  in 
terms,  have  been  made  the  subject  of  the  assessment ;  but,  instead 
of  doing  that,  not  the  remotest  allusion  was  made  in  the  commis- 
sioners' proceedings  to  either.  It  was  his  capital,  as  distinguished 
from  what  it  might  be  invested  in  or  from  the  business  he  trans- 
acted by  means  of  it,  which  was  made  the  object  of  the  assessment ; 
and  that  in  no  case  has  been  held  to  be  exonerated  from  State  taxa- 
tion by  any  thing  contained  in  the  federal  Constitution.  The  assess- 
ment was  made  upon  it  simply  as  so  much  personal  estate,  without 
reference  to  the  advantages  which  might  accrue  to  the  relator  by 
any  means  selected  by  him  for  its  profitable  employment.  That  use  of 
it  was  not  proposed  to  be  assessed  or  taxed.  It  was  regarded,  as  it 
was  in  fact,  as  so  much  property  owned  by  him,  and  for  that  reason 
liable  to  taxation.  In  that  respect,  he  was  considered,  for  the  pur- 
pose of  taxation,  in  the  same  position  as  all  the  other  inhabitants  of 
the  State  owning  personal  property.  And  he  was  assessed  simply 
as  its  owner,  and  neither  directly  nor  indirectly  because  of  the  uses 
he  might  make  of  it.  This  money  of  which  his  estate  consisted 
was  not  an  export,  and  not  intended  for  exportation.  It  was  the 
property  he  purchased  with  it  that  acquired  that  character,  when  it 
was  placed  upon  its  journey  to  some  foreign  country ;  and  that  it 
was  no  part  of  the  proceedings  complained  of  to  interfere  with  or 
restrain.  The  assessment  was  made  because  the  relator  was  the 
owner  of  the  money,  and  not  because  he  might  by  means  of  it 
become  the  owner  of  commercial  commodities  for  exportation. 
His  liberty,  or  ability,  profitably,  to  use  it  was  in  no  manner 
infringed,  but  he  was  left  entirely  free  in  that  respect. 

Taxation  upon  capital  used  in  commercial  pursuits  is  by  no  means  a 
novelty  under  the  laws  of  the  State.  And  where  it  has  been  restricted 
to  that,  it  has  not  yet  been  considered  a  tax  upon  exports,  even  when 
the  capital  has  been  used  and  employed  in  business  of  that  description. 
The  principle  which  has  been  invoked  to  shield  the  relator,  if  it 
shoxdd  be  sustained,  is  one  of  a  widely  extended  character.  And  it 
has  been  so  often  infringed  in  the  business  operations  of  the  country 
as  hourly  to  have  generated  legal  controversies,  if,  in  fact,  it  had  been 
deemed  to  have  been  sanctioned  by  these  provisions  of  the  Constitu- 
tion.   They  would  not  have  failed  to  result  in.  legal  proceedings,  if  this 
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principle  had  any  foundation  wliatever  for  its  support.  But  actions  of 
this  description  have  not  been  instituted  on.that  account ;  and  they  can 
have  been  omitted  only  because  a  tax  imposed  upon  capital  was  con- 
sidered distinguishable  from  one  upon  the  articles  in  which  it  might 
be  invested  by  its  owner  for  foreign  exportations.  The  agricul- 
tural and  mineral  products  of  the  country  have,  to  a  very  large 
extent,  been  purchased  and  moved  by  the  investment  and  employ- 
ment of  the  taxed  capital  of  the  exporter ;  and  the  imports  made 
have  been  purchased  and  imported  in  a  similar  manner ;  and  the 
rights  of  neither  have  been  deemed  to  be  infringed  or  violated, 
because  the  capital  employed  had  been  taxed  as  so  much  property 
belonging  to  its  owner.  If  the  relator  can  succeed,  then  it  must 
follow  that  every  person  whose '  capital  is  wholly  or  partially 
employed  in  foreign  commerce  will  be  entitled  to  be  relieved  to  a 
corresponding  extent  from  taxation.  And  the  same  principle  will 
practically  comprehend  the  trade  carried  on  between  the  States. 
No  more  serious  blow  could  be  given  to  the  powers  of  the  State  to 
tax  the  property  owned  by  its  citizens ;  for,  so  far  as  it  should  not 
be  employed  in  mere  local  traffic,  it  would  all  necessarily 
escape  taxation.  That  would  include  all  products  shipped  to 
foreign  countries,  or  transported  from  one  State  into  another,  and 
all  the  importations  made  from  abroad.  So  great  an  exemption  as 
that  has  not  been  made  by  any  thing  contained  in  the  Constitution 
of  the  United  States.  It  has  merely  exonerated  the  articles  them- 
selves which  may  be  exported  or  imported,  but  not  the  capital  by 
means  of  which  the  title  to  them  may  have  been  acquired.  The 
capital  is  one  degree  beyond  the  final  limits  of  the  prohibition  thajt 
has  been  made  upon  this  subject.  The  owner  is  protected  in  his 
title  to  it  by  the  laws  of  the  State  in  which  he  resides,  and  for  that 
reason  he  becomes  liable  to  taxation  on  account  of  it.  That  prin- 
ciple includes  all  property  existing  under  the  laws  and  sovereignty 
of  the  State.  It  was  acknowledged  in  the  justly  memorable  case 
of  McCvUoch  V.  State  of  Maryland  (4  Wheat.,  316),  where  it  was 
held  that  the  State  might  rightly  tax  the  property  owned  within  its 
limits  by  the  United  States  Bank,  while  it  could  not  the  corporate 
functions  of  the  corporation  itself,  because  it  was  one  of  the  fiscal 
agencies  of  the  general  government.  It  was  there  declared  that 
the  people  of  a  State  "  give  to  their  government  a  right  of  taxing 
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themselves  and  their  property,  and  as  the  exigencies  of  govern- 
ment cannot  be  limited,  they  prescribe  no  limits  to  the  exercise  of 
this  right."  (Id.,  428.)  And  the  "  sovereignty  of  a  State  extends 
to  every  thing  which  exists  by  its  own  autliority,  or  is  introduced 
by  its  permission."  And  "  all  subjects  over  which  the  sovereign 
power  of  a  State  extends  are  objects  of  taxation."  (Id.,  429.) 
These  general  principles,  maintaining  the  power  of  State  taxation, 
were  also  sanctioned  by  the  case  of  Gihhon^  v.  Ogden  (9  Wheat.,  2). 
WaHng  v.  The  Mayor  (8  "Wall.,  110),  Pei^vear  v.  Commonwealth 
(5  id.,  475),  and  Howell  v.  Tlie  Stats  (3  Gill,  14)  sustain  the  same 
position. 

No  authority  has  been  found  which  would  justify  the  court  in 
extending  exemptions  from  the  power  of  State  taxation,  so  far  as  to 
relieve  the  relator  from  the  effects  of  the  assessment  made  upon  his 
capital  in  this  instance,  while  the  fair  import  of  the  terms  used  in 
the  Constitution,  and  the  construction  given  to  them  by  the  author- 
ities in  which  they  have  been  considered  and  applied,  forbid  such 
an  extension  of  their  legal  effect.  As  already  suggested,  the  assess- 
ment has  been  made  merely  upon  capital,  and  not  upon  the  exports 
purchased  and  moved  by  its  instrumentality ;  and  for  that  reason 
it  was  sanctioned  by  the  authority  of  which  the  several  States  have 
been  left  in  the  free  exercise  and  enjoyment.  No  other  reason  was 
urged  before  the  commissioners  or  this  court  why  the  assessment 
made  should  be  vacated,  and  as  those  already  considered  will  justify 
no  such  result,  it  follows  that  the  proceedings  brought  up  by  the 
writ  should  be  affirmed,  with  costs. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Proceedings  affirmed,  with  costs. 
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CHARLES  Q.  WATERBTTRY,  Rbbpondent,  v.  JOHN  A. 
BOUKER,  Impleaded  with  THE  MAYOR,  Etc.,  and  others, 
Appellant. 

If^ncHon — damages  —  ord&r  of  rtferenes  tocueertam  —  right  of  party  m^ned  to. 

The  plaintiil  procured  a  temporary  injunction  restraining  the  defendant  from 
proceeding  with  certain  work.  Upon  the  return  of  an  order  to  show  cause, 
the  court  refused  to  continue  the  injunction,  and  directed  that  the  action  be 
discontinued,  without  costs.  Subsequently  defendant  moved  for  a  reference  to 
ascertain  the  damages  sustained  by  the  injunction,  which  motion  was  denied. 
Held,  that  this  was  error,  and  that  the  reference  should  have  been  granted. 

Appeal  from  an  order  denying  a  motion  by  the  defendant 
Bouker  for  a  reference,  nnder  section  222  of  the  Code,  to  ascertain 
the  damages  sustained  by  him  by  reason  of  an  injunction  which  was 
granted  in  this  action. 

This  action  was  brought  by  the  plaintiflE  in  part  to  restrain  the 
defendants  from  interfering  with  or  preventing  the  plaintiff  from 
doing  certain  public  work  in  the  city  of  New  York,  and  to  restrain 
the  defendants  from  doing  or  attempting  to  do  any  of  such  work. 

On  the  10th  day  of  March,  1876,  on  the  complaint  in  the  action, 
Mr.  Justice  Donohue  made  an  injunction  order  restraining  the 
defendants,  according  to  the  prayer  of  the  said  complaint. 

The  plaintiff  gave  the  usual  undertaking  on  injunction  with 
surety,  which  contained  a  provision  for  the  ascertainment  of  dam- 
ages by  a  reference  or  otherwise,  as  the  court  shall  direct 

Upon  the  return  of  the  order  to  show  cause  contained  in  the  said 
injunction  order,  and  on  the  29th  day  of  March,  1876,  the  defendant 
moved  upon  his  answer  to  vacate  the  injunction. 

The  court  reserved  its  decision  on  the  motion  until  the  7th  day  of 
December,  1876,  when  it  "  ordered  that  the  motion  to  continue  said 
injunction  be  denied  and  the  temporary  injunction  be  and  hereby  is 
vacated,  but  with  leave  to  the  plaintiff  to  discontinue  this  action, 
without  costs,  and  the  plaintiff  so  electing  in  open  court,  it  is  further 
ordered  that  this  action  be  and  the  same  hereby  is  discontinued, 
without  costs  to  either  party  as  against  the  other." 

The  defendant  Bouker  thereupon,  on  an  afSdavit  and  order  to 
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fihow  cause,  made  a  motion  for  a  reference  to  ascertain  the  damages 
sustained  by  him  by  reason  of  the  injunction  order,  which  motion 
was  denied. 


Echoard  H,  H(Ms^  for  the  appellant  Bouker. 
Albert  Ca/rdozo^  for  the  respondent. 

Daihxls,  J. : 

It  was  held  in  this  case  that  the  plaintiff  was  not  entitled  to  a  con- 
tinuance of  the  injunction,  which  was  issued  to  restrain  the  perform- 
ance of  certain  public  work  by  the  defendant,  and  leave  was 
thereupon  given  the  plaintifE,  on  his  motion,  to  discontinue  the  action 
without  costs.  An  order  was  entered  for  that  purpose,  and  upon 
the  usual  affidavit  a  motion  was  made  on  behalf  of  the  defendant 
for  a  reference  to  ascertain  the  damages  sustained  by  him  in  conse- 
quence of  the  injunction.  That  is  the  usual  course  of  proceeding 
under  the  circumstances  presented.  By  the  orders  made  denying 
the  continuance  of  the  injunction  and  discontinuing  the  action,  it 
did  finally  appear  that  the  plaintiff  was  not  entitled  to  the  injunction 
he  had  obtained.  {Hope  v.  Acker^  7  Abb.,  308 ;  Carpenter  v. 
WrigJdj  4  Bosw.,  655 ;  Pcudfic  Mail  Stecmiship  Co.  v.  Leuling^  7 
Abb.  [N.  S.],  37 ;  Pa/rlc  v.  Musgra/ve,  13  S.  C.  N.  T.,  [6  Hun],  223.) 
The  proceedings  in  the  action  were  completely  ended,  and  in  that 
respect  the  case  differs  from  Weeks  v.  Southwick  (12  How.,  170), 
where  the  referee  directed  the  complaint  to  be  dismissed,  but  no 
judgment  to  that  effect  had  been  entered  in  the  action.  A  reference 
after  the  final  determination  against  the  right  of  the  plaintiff  to 
the  injunction  is  very  much  a  matter  of  course,  for  the  purpose  of 
ascertaining  the  defendant's  damages.  {Ihmkm  v.  Lawrence^  1 
Barb.  [S.  C],  447 ;  Coates  v.  Coatee^  1  Duer,  664,  and  Pa/rk  v.  Mvs- 
gra/ve^  supra),  A  denial  of  it  in  this  case  would  be  an  inconvenient 
precedent  in  the  way  of  the  success  of  future  applications  of  the 
same  nature.  If  it  should  be  sustained  in  this  case  it  could  be  with 
the  same  propriety  in  all  others,  which  would  not  fail  to  result  in 
serious  embarrassment  to  parties  improperly  restrained  and  enjoined. 

In  the  present  crowded  condition  of  the  Circuit  calendars,  a  refer- 
ence is  by  far  the  easiest  and  most  expeditious  course  for  ascertain- 
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ing  the  defendant's  damages ;  and  it  has  usually  been  qnite  iinif ormly 
adopted  for  that  purpose  in  this  class  of  cases.  The  defendant 
showed  that  he  had  sustained  damages  by  reason  of  the  restraint 
imposed  upon  him.  He  was  not  deprived  of  his  right  to  recover 
them  by  the  denial  of  costs,  and  justice  requires  that  he  should 
be  allowed  to  pursue  the  ordinary  course  in  establishing  their  extent. 
That  practice  has  been  provided  for  by  the  Code  (§  222),  and  it  was 
sanctioned  by  the  course  of  proceeding  followed  in  the  late  Court  of 
Chancery.  The  plaintiff  showed  no  good  reason  why  the  defendant 
should  not  be  allowed  to  avail  himself  of  its  benefits  in  this  case. 

The  order  should  be  reversed  with  ten  dollars  costs,  and  the  refer- 
ence ordered  which  was  applied  for.  The  order  will  direct  reference 
to  Hon.  Daioel  P.  Ingbaham. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs.  Reference  ordered  to 
Hon.  Daniel  P.  Ingraham. 


THE  BREWERS  AND  MALTSTERS'  INSURANCE  COM- 
PANY AND  OTHERS,  RESPONDENTS,  V.  JOHN  R.  DAVENPORT 
AND  WILLIAM  R.  WALKER,  Assignees  in  Bankruptcy,  etc., 
Appbllaiob. 

Bamkruptey — effect  of  a^judieoMon  on  aMachment — Action  qfinierpleader — of  assignee 
in  bankruptcy  with  creditor  of  bankrupt — jurisdiction  of  State  courts  over. 

One  Davenport,  having  commenced  an  action  against  a  corporation  created  in  the 
State  of  Missouri,  procured  an  attachment  to  be  issued  therein,  on  the  15th  of 
September,  1873,  under  which  a  debt  due  from  the  plaintiff  to  the  said  corpora- 
tion was  attached.  On  the  3d  of  November,  1873,  Davenport  recovered  judg- 
ment in  the  said  action  and  issued  execution  thereon.  On  the  second  of  October 
a  petition  in  bankruptcy  was  filed  against  the' corporation  in  Missouri,  and  on 
the  eighth  of  November  it  was  duly  declared  bankrupt. 

Davenport  and  the  assignee  in  bankruptcy  each  claiming  the  money,  the  plaintiff 
brought  this  action,  praying  that  the  court  would  decide  which  of  the  two  were 
entitled  to  receive  the  same.  Eeld,  that  as  the  attachment  was  issued  within 
four  months  of  the  filing  of  the  petition,  it  was  annulled  by  the  subsequent 
adjudication,  and  that  the  assignee  was  entitled  to  the  money. 


Digitized  by 


Google 


BREWERS  A  MALTSTERS^NS.  CO.  t?.  DAVENPORT.  265 

FiBfiT  Departhbnt,  March  Tbbh,  1877. 

EM,  farther,  that  this  was  not  an  action  to  recover  assets  belonging  to  the  estate 
of  the  bankrupt  within  the  meaning  of  the  amendment  of  the  bankruptcy  act  of 
1874,  depriving  the  State  courts  of  jurisdiction  over  such  action,  but  was  brought 
to  secure  a  decision  binding  on  the  contesting  claimants,  declaring  to  which  of 
them  the  debt  could  lawfully  be  paid,  and  that  this  court  had  jurisdiction  over 
the  same. 

Appeal  by  the  defendant  William  R.  Walker,  as  assignee  in 
bankruptcy,  from  a  judgment  entered  on  the  report  of  a  referee 
in  favor  of  the  defendant  John  R.  Davenport. 

WUUcmi  E.  Stiger,  for  the  appellant. 

JR.  E.  Deyo^  for  the  respondent. 

Daiobls,  J. : 

The  plaintiffs  in  this  action  were  and  are  three  insurance  corpora- 
tions, associated  together  under  the  name  of  the  Inland  Insurance 
Union.  They  were  indebted  in  the  smn  of  $935  to  the  North 
Missouri  Insurance  Company,  which  was  a  coiporation  created  by 
and.  existing  in  the  State  of  Missouri.  The  latter  company  was 
indebted  to  the  defendant  John  R.  Davenport,  who,  on  the  16th  of 
September,  1873,  in  an  action  then  commenced  by  him  for  the 
recovery  of  his  debt,  by  a  warrant  of  attachment  issued  in  that 
action,  seized  and  attached  the  debt  owing  from  the  plaintiffs  to  that 
company.  While  that  action  was  pending,  and  on  the  2d  day  of 
October,  1878,  a  petition  in  bankruptcy  was  filed  with  the  clerk 
of  the  Unifed  States  District  Court  for  the  eastern  district  of  Mis- 
souri against  the  North  Missouri  Insurance  Company.  After  the 
commencement  of  that  proceeding,  and  on  the  3d  day  of  November, 
1873,  the  defendant  Davenport  recovered  and  entered  judgment  in 
the  action  commenced  by  him,  and  execution  was  at  the  same  time 
issued  upon  it  to  the  sheriff  of  the  county  of  New  York.  On  the 
8th  of  November,  1873,  which  was  five  days  after  the  defendant 
Davenport  recovered  his  judgment  and  issued  execution  upon  it, 
the  North  Missouri  Insurance  Company  was  declared  a  bankrupt,  in 
the  proceeding  instituted  by  the  petition  filed  on  the  second  day  of 
the  preceding  October.  The  defendant  William  R.  Walker  was 
regularly  appointed  assignee  of  the  bankrupt,  and  on  the  23d  of 
Hun— Vol.  X.        34 
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March,  1874,  an  afisignment  was  executed  to  him  by  a  register  in 
bankruptcy  residing  in  the  eastern  district  of  Missouri,  by  which  all 
the  real  and  personal  estate  of  the  bankrupt,  including  all  the  prop- 
erty of  whatever  kind  possessed  by,  or  in  which  it  was  interested, 
or  entitled  to  have,  on  the  day  when  the  petition  was  filed,  was 
assigned  to  him.  Under  and  by  force  of  that  assignment  the 
assignee  claimed  the  moneys  owing  from  the  plaintiffs  to  the  bank- 
rupt. A  portion  was  also  claimed  by  another  defendant,  who 
finally  practically  abandoned  the  claim  made  by  him;  and  the 
entire  debt  was  also  claimed  by  the  defendant  Davenport  under  his 
attachment,  the  judgment  recovered  by  him,  and  the  execution 
issued  upon  it.  The  plaintiffs  commenced  this  action  thereupon  to 
secure  the  determination  of  this  court  upon  the  rights  of  the  adverse 
claimants,  and  the  money  has  been  placed  in  its  custody  for  pay- 
ment to  the  party  appearing  to  be  entitled  to  receive  it.  The 
referee  held  that  it  was  legally  payable  to  the  creditor  under  the 
attachment  and  the  judgment,  and  from  that  determination  the 
assignee  in  the  bankruptcy  proceedings  has  taken  the  present  appeal 
The  correctness  of  the  decision  which  has  been  thus  brought  in  ques- 
tion depends  upon  the  construction  which  should  be  given  to  the 
provision  contained  in  the  bankrupt  law,  declaring  the  effect  of  the 
assignment  made  under  its  authority.  That  seems  to  be  the  same 
now  that  it  was  before  the  revision  of  the  United  States  statutes, 
and  it  was  enacted  in  the  following  terms :  ^^As  soon  as  an  assignee 
is  appointed  and  qualified,  the  judge,  or  where  there  is  no  opposing 
interest,  the  register,  shall,  by  an  instrument  under  his  hand,  assign 
and  convey  to  the  assignee  all  the  estate,  real  and  personal,  of  the 
bankrupt,  with  all  his  deeds,  books  and  papers  relating  thereto,  and 
such  assignment  shall  relate  back  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  and  by  operation  of  law  shall  vest  the  title 
to  all  such  property  and  estate,  both  real  and  personal,  in  the 
assignee,  although  the  same  is  then  attached  on  mesne  process  as  the 
property  of  the  debtor,  and  shall  dissolve  any  such  attachment 
made  within  four  months  next  preceding  the  commencement  of 
the  bankruptcy  proceedings."  (U.  S.  Rev.  Stats.,  980,  §  5044.)  To 
be  avoided  by  means  of  this  provision  of  the  statute,  it  was 
held,  upon  the  trial,  that  the  property  seized  must  be  held  under 
the  attachment  at  the  time  of  the  execution  of  the  assignment  in 
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bankruptcy.  But  that,  it  is  evident,  would  wholly  defeat  the  opera- 
tion of  the  provision  made  by  this  section,  declaring  that  the  assign- 
ment shall  relate  back  to  the  commencement  of  the  proceedings  in 
bankruptcy.  The  object  of  the  provision  was  to  render  it  effectual  as 
of  that  time,  and  the  succeeding  reference  relates  to  the  same  period. 
The  time  of  the  commencement  of  the  proceedings  is  the  plain  ante- 
cedent of  the  following  phrase ;  and  it  is  property  then  held  by 
attachment  on  mesne  process  that  was  designed  to  be  discharged 
from  such  process  and  vested  in  the  assignee.  That  was  the  time, 
as  it  was  plainly  mentioned,  at  which  the  assignment  was  to  trans- 
fer all  the  property  of  the  bankrupt,  and  to  render  that  effectual, 
the  dissolution  of  the  attachment  at  that  time  existing  was  a  clear 
necessity.  This  construction  has  been  given  to  this  section  of  the 
statute  in  a  number  of  instances,  and  it  has  been  uniformly  held 
that  the  assignment  took  effect  upon  the  bankrupt's  property  by  way 
of  relation,  as  of  the  time  when  the  proceedings  had  been  commenced 
by  the  filing  of  the  petition.  That  would  not  be  done  if  the  pro- 
vision upon  this  subject  could  be  defeated  by  the  recovery  of  a 
judgment  in  the  meantime ;  and  f o^  that  reason  these  authorities  in 
principle  are  directly  in  conflict  with  the  position  on  which  this  case 
was  disposed  of  by  the  referee.  {Pennington  v.  Zowensteiny  1 
Bankruptcy  Reg.  R.,  570  [1st  ed.,  p.  157]  ;  Matter  of  H(msherger^  2 
id.,  92  [1st  ed.,  p.  83]  ;  MUZer  v.  Bowles,  68  N.  T.,  253.)  The  cases 
of  MiUer  v.  0*Brien  (9  Bankruptcy  Reg.  R.,  26)  and  Dickeraon  v. 
Spa/uldi/ng  (14  8.  C.  N.  Y.  [7  Hun],  288,)  are  more  nearly  in  point, 
and  they  seem  to  dispose  of  the  case  now  before  the  court.    . 

The  recovery  of  the  judgment  made  no  change  in  the  rights  of 
the  parties  to  the  property,  because  it  was  held  by  force  of  the 
attachment  alone,  when  the  proceedings  in  bankruptcy  Were  com- 
menced, and  that  was  dissolved  by  the  assignment  as  soon  as  it  was 
delivered.  Neither  the  judgment  nor  the  execution  could  be  a  lien 
upon  the  property,  because  it  was  not  capable  of  being  the  subject 
of  levy  and  sale.  Being  a  mere  indebtedness,  it  was  incapable  of 
manual  delivery,  and  could  only  be  attached  by  the  delivery  of  a 
copy  of  the  attachment  with  the  prescribed  notice  to  the  debtor ; 
and  if  not  voluntarily  paid  after  judgment,  it  could  only  be  recov- 
ered by  an  action  prosecuted  for  that  purpose.  (Code,  232,  235, 
237,  subds.  4,  238.) 
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The  money  never  found  its  way  into  the  hands  of  the  attaching 
creditor,  and  he  lost  his  right  to  recover  it  when  his  attachment  was 
dissolved  by  the  relation  and  effect  of  the  assignment.  The  mere 
recovery  of  a  judgment  after  the  filing  of  the  petition  cannot  be 
held  to  improve  the  condition  of  the  creditor.  A  judgment  preced- 
ing that  event  stands  upon  a  diflEerent  principle,  and  when  unaf- 
fected by  bad  faith  may  be  enforced  against  the  property  of  the 
bankrupt.    {Wilson  v.  City  Bcmk,  17  Wall.,  473.) 

It  has  been  claimed  on  the  part  of  the  respondent  that  the  act  of 
1874,  amending  the  bankrupt  act,  has  deprived  the  State  courts 
of  all  jurisdiction  over  contests  of  this  nature.  But  to  hold  that, 
would  not  entitle  the  respondent  to  the  money  in  dispute,  for  the 
proceedings  which  are  shown  to  have  been  had  have  deprived  him 
of  the  right  to  demand  and  receive  the  proceeds  of  the  debt  he  had 
attached.  The  court  was  certainly  competent  to  decide  that  portion 
of  the  controversy,  notwithstanding  the  change  which  has  been 
made  by  this  amendment  of  the  law. 

But  this  was  not  an  action  for  the  recovery  of  the  assets  of  the 
bankrupt,  and  for  that  reason  not  within  the  inhibiting  language  of 
the  amendment.  It  was  prosecuted  for  the  purpose  of  procuring  a 
judgment  of  this  court,  declaring  to  whom  of  the  conflicting  claim- 
ants the  money  placed  in  its  custody  by  the  plaintiffs  should  be  paid. 
The  action  was  not  for  the  collection  of  the  assets  of  the  estate, 
within  the  terms  used  for  that  purpose  in  the  bankrupt  law,  but  merely 
to  secure  a  direction  binding  on  the  contesting  claimants,  declaring  to 
whonj  the  debt  could  be  lawfully  paid ;  and  it  is  only  when  it  may 
be  prosecuted  to  collect  the  assets  of  the  bankrupt  that  the  recent 
amendment  has  conferred  exclusive  jurisdiction  upon  the  District 
Courts  of  the  United  States.  But  without  infringing  upon  its  terms 
the  debtor  is  still  at  liberty  to  apply  to  this  court  for  its  determina- 
tion as  to  the  proper  party  to  receive  a  debt  wholly  created  and  aris- 
ing under  the  laws  of  the  State.  The  plaintiffs  had  a  certain  sum 
of  money  to  pay  to  some  person,  and  desired  to  place  it  under  the 
control  of  the  court,  to  be  paid  to  the  person  appearing  entitled  to 
receive  it,  and  in  that  way  to  relieve  themselves  from  all  responsi- 
bility on  account  of  it.  They  neither  claimed  to  collect  nor  contest 
any  thing,  but  simply  to  be  allowed  to  place  the  fimd  where  the 
person  actually  entitled  to  have  it  could  receive  it.     The  case,  for 
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these  reasons,  was  entirely  different  from  that  of  OlcoU  v.  Mdcieam,^ 
previously  argued  and  already  considered ;  and  it  is  within  the  rear 
eoning  upon  which  the  jurisdiction  of  the  State  court  was  aflirmed 
in  the  case  of  Cook  v.  Whipple  (55  N.  Y.,  150).  It  belonged  to  a 
class  of  cases  over  which  the  general  jurisdiction  of  this  court 
extended,  independently  of  the  bankrupt  law ;  and  its  powers  in 
that  respect  have  not  been  in  terms  or  by  implication  contracted  by 
any  thing  contained  in  the  amendpaents  of  1874.  (U.  S.  Eev.  Stats., 
969,  §  4972 ;  Laws  of  congress  1874,  chap.  390,  §  2.) 

iTpon  the  facts  found  by  the  referee,  the  respondent  Davenport 
was  not  entitled  to  the  money  which  the  plaintiffs  had  paid  into 
court  ajs  the  proceeds  of  the  debt  owing  by  them  to  the  bankrupt ; 
and  as  the  proceedings  and  assignment  deprived  him  of  that  right, 
it  necessarily  followed  that  the  judgment  should  have  directed 
that  the  assignee  was  the  proper  person  to  whom  payment  could  be 
lawfully  made.  His  receipt  of  it  will  f idly  exonerate  the  plaintiffs, 
and  the  determination  made  against  the  claim  of  the  defendant 
Davenport  will  be  forever  conclusive  against  his  title.  The  judg- 
ment should,  therefore,  be  reversed  and  judgment  to  the  effect 
already  indicated  entered  upon  the  report  of  the  referee. 

Davk,  p.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed  and  judgment  ordered  on  the  rejwrt  of  the 
referee,  as  directed  in  opinion. 


In  the  Matter  op  the  PETmow  of  CATHAEINE  A.  DUKKIN 

TO  Vacate  ^vn  Assessment,  etc. 

Yacailing  cm  CMeummi  in  New  York  — faihire  of  cUy  a/uihanUes  to  dedgnaU  "  eorpora- 
Uon paper" — dtUy  ofderks  cf  common  Aundl,  as  to  pubUcaUon, 

Where,  upon  an  application  to  vacate  an  assessment  in  the  city  of  New  York,  it 
appeared  that,  at  the  time  of  the  passage  of  the  ordinance  directing  the  work 
to  be  performed,  there  were  no  newspapers  lawfully  designated  by  the  city 
authorities  in  which  to  publish  municipal  proceedings,  though  the  law  required 
that  such  designation  should  be  made,  hM,  that  as  the  law  required  the  clerks 

*  Bee  post,  page  377. 
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of  the  boards  of  aldermen  to  publish  such  resolutions  and  ordinances,  they 
could,  in  case  the  city  authorities  neglected  to  designate  any  corporation  papers, 
publish  the  same  in  any  newspaper  published  in  the  said  city. 

Appeal  by  the  mayor,  etc.,  of  the  city  of  New  York  from  an 
order  vacating  an  assessment  for  the  expenses  of  repaying  Thirty- 
third  street  with  Belgian  pavement,  from  Sixth  to  Tenth  avenues. 

J.  A.  BeaUy  for  the  appellant.    • 

Irvmg  Wa/rd^  for  the  respondent. 

Daniels,  J. :  ' 

The  first  assessment  was  made  in  1852,  for  paving,  resetting  cnrb 
and  gutter  and  flagging  stones,  between  Sixth  and  Seventh  avenues, 
and  it  was  shown  to  have  been  paid  in  April,  1852.  The  last  assess- 
ment was  for  the  expense  of  paving  the  street  with  Belgian  pave- 
ment, from  Sixth  to  Tenth  avenues.  The  resolution  directing  the 
work  was  passed  by  the  board  of  assistant  aldermen  on  the  14th  of 
June,  1870,  and.  by  the  board  of  aldermen  on  the  twenty-third  of 
August  following ;  and  it  was  approved  by  the  mayor  on  the  twenty- 
sixth  of  that  month.  At  that  time  the  designation  of  newspapers 
for  the  publication  of  municipal  notices,  under  the  act  of  1867,  had 
ceased  to  be  operative,  and  no  effectual  designation  had  been  made 
under  the  act  of  1868.  For  these  reasons,  publication  of  this  ordi- 
nance was  not  required  in  either  of  the  newspapers  employed  under 
the  act  of  1867 ;  or  which  might  have  been,  but  were  not  employed 
under  the  act  of  1868.  Consequently,  proof  of  the  failure  to  pub- 
lish in  the  newspapers  employed  in  1867  did  not  render  the  ordi- 
nance or  resolution  providing  for  the  second  pavement  invalid. 

But  it  was  claimed  that  the  failure  to  publish  notice  of  the  pro- 
ceedings in  the  newspapers  required  to  be  designated  by  section  1 
of  chapter  383  of  the  Laws  of  1870,  must  be  attended  with  that 
result.  The  evidence  proved  that  no  designation  of  newspapers  had 
been  made,  as  that  section  of  the  statute  required  it  to  be  done,  when 
this  ordinance  or  resolution  was  introduced  and  acted  upon  by  the 
boards  of  aldermen  and  assistant  aldermen,  and  was  approved  by  the 
mayor.  For  that  reason,  publication  in  such  newspapers  was  an  actual 
impossibility,  and  yet  publication  had  been  positively  required  by  a  pre- 
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ceding  act.  That  could  not  be  complied  with  in  any  way  if  publication 
in  newspapers  designated  by  the  city  authorities  was  what  the  law  was 
designed  to  require,  for  there  were  no  such  newspapers  in  existence. 
The  designation  made  under  the  act  of  1867  had  expired.  That 
which  was  attempted  under  the  act  of  1868  was  never  effectually 
completed,  and  none  whatever  had  been  made  under  the  act  of  1870. 
And  still,  by  a  preceding  law,  it  had  been  made  the  duty  of  the 
clerks  of  the  respective  boards  of  aldermen  to  make  the  publication. 
When  that  duty  was  created  there  were  no  corporation  papers  what- 
ever designated,  in  which  municipal  proceedings  could  be  or  were 
required  to  be  published.  And  as  the  clerks  had  been  subjected  to 
the  duty  of  making  publication  of  the  resolutions  and  ordinances, 
they  could  not  be  absolved  from  a  failure  to  discharge  it  by  reason 
of  that  circumstance.  The  result  of  this  state  of  things  was  that 
they  could  lawfully  publish  them  in  any  newspaper  published  in  the 
city.  That  would  comply  with  what  the  act  of  1870  declared  it  to 
be  the  duty  of  the  clerks  to  do.  (VoL  1,  Laws  of  1870,  369,  chap. 
137,  §  20.) 

This  state  of  things  continued  until  chapter  383  of  1870  went  into 
effect,  which  provided  that  newspapers  should  be  designated,  and  that 
these  proceedings  should  be  published  in  them.  But  as  that  could  not 
be  done  until  the  designation  should  be  made,  and  the  duty  to  make 
publication  was  an  absolute  one,  the  clerks  were  at  liberty  to  continue 
it  in  the  same  way  that  it  could  be  done  by  them  before  chapter  383 
went  into  effect.  The  failure  to  perform  the  duty,  providing  that  a 
designation  of  newspapers  should  be  made,  did  not  discharge  the 
clerks  from  the  performance  of  that  which  had  been  positively 
imposed  upon  them,  and  for  those  reasons  it  is  not  to  be  presumed, 
without  evidence,  that  no  such  publication  as  was  required  was  made 
of  the  ordinance  or  resolution  providing  for  this  improvement.  That 
was  the  conclusion  arrived  at  in  the  Cdse  of  Peugnet  (12  S.  C.  N.  Y. 
[5  Hun],  434),  under  circumstances  similar  to  those  shown  in  support 
of  this  application.  And  the  Gdseof  Levy  (11  id.,  601),  relied  upon 
by  the  petitioner's  counsel,  is  entirely  consistent  with  this  result ;  for 
it  appeared  there  that  no  publication  of  the  ordinance  or  resolution 
had  been  made.  The  want  of  publication  was  not  established  in 
this  case,  and  as  that  was  the  only  irregularity  relied  upon,  the  case 
of  the  petitioner  was  not  made  out.    The  order  appealed  from  should 
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be  reversed,  and  a  rehearing  of  the  case  du'ected,  with  the  nsusJ 
coBts  to  the  appellants  to  abide  the  event. 

Davis,  P.  J.,  concurred. 

Present  —  Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Order  reversed,  rehearing  ordered,  ten  dollars  costs  to  appellants, 
to  abide  event.  t 


,,— ,      OATHAEINE  E.   COLLINS,  Eespondent,  v.   OHAELES   E. 
^^^l  COLLINS,  Appellant. 


lOh       272 
78  AD«500 


AUmony  —  what  amount  oGotoed  —  Appeal 

Upon  an  application  by  a  wife  for  a  divorce,  the  court  will  not,  as  a  rule,  award 
to  her,  for  alimony,  more  than  one-third  of  her  husband's  entire  estate. 

Although,  upon  an  application  for  temporary  alimony  the  court  may,  when  but 
a  short  time  intervenes  between  the  application  therefor  and  the  order  grant- 
ing the  same,  direct  that  it  be  paid  from  the  time  the  application  was  made, 
yet  when  the  interval  is  a  long  one,  e.  g.,  seven  years,  during  which  time  the 
wife  has  succeeded  in  supporting  herself,  alimony  should  only  be  allowed  from 
the  date  of  the  order. 

Upon  an  appeal  from  order  granting  temporary  alimony  in  an  action  for  a  divorce, 
the  General  Term  has  power  to  modify  the  order  by  reducing  ihe  amount 
allowed  thereby. 

Appeal  from  an  order  allowing  plaintifi  temporary  alunony,  and 
directing  defendant  to  advance  to  her  counsel  the  sum  of  $250. 

A  motion  was  made  in  this  action,  in  June,  1869,  for  an  allowance 
for  plaintiflPs  support  and  the  expenses  of  this  action.  The  matter 
was  referred  to  a  referee,  and  in  August,  1875,  a  report  was  made 
that  the  application  should  be  denied.  On  the  report  the  following 
order  was  made : 

"  It  is  ordered  that  the  plaintiff  be  allowed  sixty  dollars  per  month 
alimony,  to  date  from  the  service  of  the  papers  on  the  motion  for 
alimony,  and  that  the  defendant  forthwith  pay  over  to  the  plaintiff 
the  amount  of  such  alimony  now  due,  and  continue  the  payment 
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hereafter  of  said  sum  of  sixty  dollars  per  month,  from  month  to 
month,  nntil  the  further  order  of  this  oonrt. 

"And  it  is  further  ordered,  that  the  defendant  forthwith  pay  over 
to  the  plaintLfPs  counsel  the  sum  of  two  hundred  and  fifty  dollars,  as 
counsel  fees." 

Cephas  Brwmerd^  for  the  appellant 

John  McKeon,  for  the  respondent. 

Daniels,  J. 

The  parti^  with  Charles  S.  Dewing,  as  trustee  for  the  plaintiff, 
entered  into  articles  of  separation  on  the  4th  day  of  September, 
1868  The  defendant  then  paid  over,  for  her  sole  use  and  benefit, 
the  sum  of  |5,000  in  cash,  and  conveyed  three  lots  of  land  in  San 
Praricisco  to  her  trustee  for  her  separate  use ;  and  he  thereupon  con- 
veyed them  to  her.  By  the  articles  subscribed,  this  money  and  land 
were  to  be  received  by  her  in  full  satisfaction  of  all  further  claims 
upon  the  defendant  or  against  his  estate.  Soon  after  that,  but  at 
what  particular  time  does  not  appear,  this  action  was  commenced 
against  the  defendant  for  a  divorce,  because  of  adultery.  The  com- 
plaint was  verified  on  the  27th  of  March,  1869,  and  the  action,  for 
that  reason,  may  be  presumed  to  have  been  commenced  near  that 
date.  About  the  same  time  notice  of  the  motion  was  given,  upon 
the  final  hearing  of  which  the  order  appealed  from  was  made.  On 
the  30th  of  June,  1869,  a  reference  in  it  was  directed  for  the  pur- 
pose of  ascertaining  a  proper  sum  to  be  paid  for  alimony  and  counsel 
fee,  during  the  pendency  of  the  action.  The  hearing  was  com- 
menced in  July,  1869,  and  proceeded  from  time  to  time  to  the  year 
1876,  and  on  the  eleventh  of  August  of  that  year  the  referee  made 
his  report.  He  held  that  the  articles  of  separation  were  legally 
binding  upon  the  plaintiff ;  that  the  three  lots  of  land  conveyed 
were  worth  $4,500 ;  and  that  they  and  the  money  paid  formed  a 
suitable  provision  for  the  plaintiff's  support.  By  the  tenor  of  the 
report,  it  appears  that  the  defendant  was  not  a  person  of  large  prop- 
erty, and  that  he  had  an  imbecile  sister  dependent  upon  him.  An 
examination  was  made  of  his  books,  during  the  progress  of  the  hear- 
ing before  the  referee,  from  which  the  plaintiflPs  counsel  insisted  it 
Hun— Vol.  X.  35 
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had  been  made  to  appear  that  the  defendant  was  possessed  of  what 
might  be  deemed  a  reasonable  competency ;  bnt  that  cannot  be  fairly 
deduced  from  the  evidence  on  which  the  application  was  finally 
heard  and  determined.  It  is  most  probable  that  all  his  estate  wonld 
not  exceed  the  sum  of  from  twenty-five  to  thirty  thousand  dollars ; 
and  it  is  by  no  means  certain  from  the  evidence  that  it  wiU  equal 
either  of  those  amounts.  The  probal)ility  is  quite  decided  that  the 
plaintiff  received  what  was  the  equivalent  of  about  one-third  of  the 
defendant's  property.  He  had  been  in  business  iu  this  city  and  in 
Calif  omia,  but  the  expenses  of  the  business  in  both  places  were  very 
large,  and  they  rendered  it  unremunerative.  The  oral  evidence  was 
dear  that  the  business  proved  a  losing  one,  and  the  \QQk&  do  not 
satisfactorily  show  its  condition  to  have  been  different.  It  did  not 
appear  that  the  defendant  owned  other  property,  except  the  three  lots 
and  a  policy  of  insurance  upon  his  life,  surrendered  to  the  company 
for  less  than  $8,000,  its  estimated  value  at  the  time. 

It  seems  quite  probable  that  the  amount  received  by  the  plaintifE 
was  very  near,  if  not  quite,  one-third  of  the  defendant's  entire 
estate ;  and  ordinarily  the  courts  do  not  feel  at  liberty  to  go  beyond 
that  for  the  purpose  of  providing  support  and  maintenance  for  the 
defendant's  wife  in  actions  of  this  nature;  though  cases  have 
arisen  where  the  decree  has  given  the  wife  half  of  the  husband's 
estate.  That,  however,  is  not  usual,  and  has  not  been  considered 
entirely  proper,  because  her  legal  interest  in  his  property  at  his 
decease  is,  under  ordinary  circumstances,  limited  to  one-third  of  his 
personal  estate  and  dower  in  the  realty  owned  by  him. 

For  these  reasons,  apparently,  the  referee  concluded  that  no  further 
provision  should  be  made  for  her  during  the  pendency  of  this  action. 
The  motion  was  brought  on  for  final  hearing  in  1876,  and  in  June 
of  that  year  an  order  was  made  directing  the  defendant  to  pay  over 
to  the  plaintiff  for  her  support,  the  sum  of  sixty  dollars  a  month, 
from  the  time  the  motion  papers  were  served  until  the  further  order 
of  the  court,  and  $250  as  counsel  fees.  At  that  time  these  monthly 
installments  aggregated  a  sum  exceeding  $5,000,  and  with  the  money 
previously  paid  and  the  property  conveyed,  probably  equaled  one- 
half  of  the  defendant's  entire  estate.  This  was  more  than  would 
ordinarily  be  secured  by  a  final  decree ;  and  if  the  order  should  be 
maintained  it  would  be  likely  to  render  any  further  proceedings  on 
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behalf  of  the  plaintiff  for  the  determination  of  the  action  undesir- 
able ;  which  is  a  result  that  it  is  not  the  poh'cy  of  the  law  to  promote. 
Alimony,  during  the  pendency  of  the  action,  is  not  provided  for 
that  purpose ;  hence  it  has  been  limited  to  a  mere  support  of  the 
wife  during  the  pendency  of  the  suit  prosecuted  by  her,  .and  a  suf- 
ficient sum  to  enable  her  to  bring  her  cause  on  for  trial.  The  object 
of  the  law  is  to  place  her  in  a  condition  for  testing  the  truth  of  her 
complaint,  and  vindicating  her  rights  as  against  her  husband ;  and 
when  the  allowance  so  far  exceeds  what  may  be  necessary  for  that 
purpose  as  to  become  oppressive  upon  the  husband,  it.  has  a  direct 
tendency  to  exclude  him  from  a  hearing  before  the  courts.  It  is  a 
practical  condemnation  of  him  without  a  hearing  upon  the  allegar 
tions  of  guilt,  and  for  that  reason  not  consistent  with  an  impartial 
administration  of  the  law.  While  the  wife  is  required  to  be  provided 
for,  the  husband  is  not  to  be  so  far  impoverished  as  to  render  him 
incapable  of  presenting  what  may  prove  to  be  an  entirely  justifiable 
defense. 

The  learned  justice  who  finally  heard  and  decided  the  motion 
probably  did  not  have  his  attention  directed  to  the  length  of  the 
intervening  period  which  had  elapsed  since  the  service  of  the  motion 
papers.  Ordinarily,  that  wiU  not  exceed  a  few  weeks,  or  months  at 
farthest ;  and  there  will  then  be  no  impropriety  in  giving  the  allow- 
ance a  corresponding  direction.  But  in  this  case  the  time  exceeded 
seven  years,  and  for  that  reason  it  rendered  the  payment  required 
by  the  order,  greater  than  the  exigencies  of  the  case  could,  in  any  view 
of  them,  require.  The  plaintiff  has  supported  herself  through  these 
intervening  years,  and  if  she  has  become  dependent  again  upon  the 
property  of  her  husband,  the  allowance  should  not  exceed  what  her 
present  necessities  may  require.  The  object  is  not  to  make  provision 
for  the  past,  but  to  maintain  and  support  her  until,  with  the 
observance  of  reasonable  expedition,  her  action  can  be  tried  and 
determined. 

The  defendant's  counsel  has  strenuously  objected  to  any  allowance, 
because  he  has  denied  the  validity  of  the  marriage ;  but  the  neces- 
sity of  her  position  is  as  much  entitled  to  be  relieved,  when  that 
may  be  an  attribute  of  her  legal  controversy  with  her  alleged  husband, 
as  it  has  been  held  to  be  when  it  arises  wholly  out  of  the  charge  of 
his  marital  guilt.    The  controlling  fact  is,  that  the  wife  has  become 
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engaged  in  a  legal  controversy  with  her  alleged  husband,  which  her 
own  financial  condition  will  not  enable  her  to  properly  present  for 
determination;  and  to  relieve  her  from  that  embarrassment,  the 
defendant  has  usually  been  required  to  supply  her  deficiencies.  The 
reason  of  the  rule  renders  it  as  applicable  to  a  controversy  present- 
ing the  legal  validity  of  her  marriage,  as  to  one  limited  to  her  vindi- 
cation against  the  consequences  of  her  husband's  misconduct.  The 
agreement  for  their  separation,  if  properly  entered  into,  did  not 
preclude  her  from  prosecuting  the  defendant  for  a  divorce,  if  she 
afterwards  discovered  that  he  had  been  guilty  of  adultery.  That 
was  a  contingency  not  contemplated  when  the  articles  were  executed. 
The  law  secured  that  right  to  her,  even  if  she  had  legally  bound 
herself  to  live  separate  and  apart  from  him.  In  the  present  case  she 
hafi  gone  further  than  to  assert  the  existence  of  that  cause  of  action. 
She  has  added  to  that  the  averment  of  the  invalidity  of  the  articles 
themselves ;  and  she  has  the  right  to  establish  the  truth  of  that  alle- 
gation, if  she  shall  be  able  to  do  so,  for  the  purpose  of  claiming 
further  relief  than  that  already  obtained  1  y  means  of  them,  from 
the  defendant's  property.  And  to  enable  her  to  maintain  that,  as 
well  as  the  other  positions  taken  by  her,  he  may  be  required  to 
relieve  her  temporary  wants  until  that  can  be  accomplished  by  a 
trial  to  be  had  in  the  action. 

The  case  was  one  requiring  that  the  defendant  should  provide  for 
the  plaintiff's  present  necessities ;  but  that  can  be  done  without 
obliging  him  to  submit  to  the  terms  mentioned  in  the  order.  If  her 
necessities  had  been  pressing,  it  is  not  probable  that  this  long  delay 
would  have  been  allowed  to  intervene  between  the  service  of  notice 
and  the  final  hearing  of  the  motion.  That  of  itseU  presents  pre- 
sumptive evidence  that  she  has  not  been  long  dependent  upon  further 
pecuniary  relief  from  her  alleged  husband ;  and  in  view  of  that 
circumstance  and  those  the  evidence  tended  to  establish,  the  allow- 
ance should  be  simply  prospective  from  the  time  when  the  order 
was  made.  That  will  not  be  unjust  to  the  defendant,  because  he 
may  bring  the  cause  on  for  trial  and  terminate  the  demand  made 
upon  him  by  an  early  vindication  of  his  innocence,  if  that  shall 
prove  to  be  the  truth. 

There  is  no  foundation  for  the  objection  that  the  order  is  not  one 
which  can  be  reduced  in  its  amount  upon  an  appeal.     The  case  of 
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De  IZamosaa  v.  LUmwsas  (62  N.  Y.,  618)  holds  no  such  doctrine. 
What  was  said  in  its  decision  applied  only  to  the  power  of  the 
Court  of  Appeals.  In  the  General  Term  all  orders  affecting  sub- 
stantial rights  are  the  subject  of  review  {Hamyoer  Ins.  Go.  v.  Tom- 
U/Mony  58  N.  T.,  215),  and  an  order  directing  the  payment  of 
money  has  been  held  to  be  of  that  description.  {People  v.  i\r.  Y. 
Cm.  R.  H.  Co.,  29  K  Y.,  418.) 

The  order  made  in  this  case  should  be  so  far  modified  as  to  limit 
the  monthly  payments  to  the  time  succeeding  the  date  when  it  was 
made.  As  to  the  counsel  fees,  no  change  is  required  in  their 
amomit,  and  as  modified  the  order  should  be  affirmed,  without  costs 
to  either  party. 

Order  to  be  settled  by  Daniels,  J.,  on  two  days'  notice. 

Davis,  P.  J.,  concurred. 

Present — Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Order  modified  as  in  opinion  directed,  and  affirmed  as  modified, 
without  costs;  order  to  be  settled  by  Daniels,  J.,  on  two  days' 
notice. 


GEORGE  M.  OLCOTT,  Assignee,  eto..  Respondent  v.  JOHN 

MACLEAN  AND  OTHEES,  APPELLANTS. 

AMiiffnM  m  bankruptcy  ^aeUon  io  recawr  ataeU  cf  bankrupt  —  in  whai  court  it 
muit  be  brought -^juritcUdicnh  qf  State  court— <f  United  States  Dittrid  Oourt  — 
when  esDeluMce—%  2  of  chap,  890  of  ad  cf  oongreee  pf  1874 

By  section  2  of  chapter  890  of  the  act  of  congress  of  1874,  providing  "that  the 
oonrt  having  charge  of  the  estate  of  any  bankrupt  may  direct  that  any  of  the  legal 
assets  or  debts  of  the  bankrupt  >  -*  *  shall,  when  such  debt  does  not 
exceed  $500,  be  collected  in  the  courts  of  the  State  where  such  bankrupt 
resides/'  the  United  States  District  Court  is  vested  with  exclusive  Jurisdiction 
over  all  actions  brought  by  an  assignee  to  recover  property  alleged  to  have  been 
transferred  by  the  bankrupt  in  violation  of  section  5128  of  the  United  States 
Revised  Statutes,  where  the  value  of  such  property  is  greater  than  $500. 

Although  prior  to  the  passage  of  the  act  of  1874  the  State  court  had  concurrent 
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jurifldiction  with  the  United  States  District  Court  over  such  actions,  yet  by  the 
passage  thereof  such  jurisdiction  was  withdrawn  from  it,  even  as  to  actions 
theretofore  commenced  and  then  pending  therein. 

Appeal  from  a  judgment  in  favor  of  the  plaintifE  recovered  on 
the  verdict  of  a  jury  for  $1,320.63,  and  from  an  order  denying  a 
motion  for  a  new  trial  made  npon  the  minntes  of  the  justice  before 
whom  the  action  was  tried. 

George  A.  Blacky  for  the  appellants.  By  the  enactment  of  the 
Kevised  Statutes  of  the  United  States  on  June  22,  1874,  the  juris- 
diction of  the  United  States  courts  became  "  exclusive  "  over  actions 
of  this  character.  {Vide  E.  S.  of  U.  S.,  §  711,  subd.  6,  p.  134; 
§  4972,  p.  969 ;  act  of  congress,  1874,  chap.  390,  §  2.)  The  pendency 
of  this  action  at  the  time  the  act  erf  Jime  22,  1874,  was  passed  is  no 
reason  to  except  it.  {BuUer  v.  Pdlmer^  1  Hill,  330 ;  MaMer  of 
Palmer,  40  N.  T.,  661 ;  Frost  v.  SotchUsa,  1  Abb.  New  Cas.,  27.) 
The  cases  in  which  the  courts  of  this  State  have  considered  the  effect 
of  the  "  exclusive  jurisdiction  "  granted  to  the  United  States  courts 
by  act  of  congress  are  not  very  numerous.  They  are,  as  to  consuls 
DoAna  V.  Packa/rd  (6  Wend.,  327) ;  Dama  v.  Packa/rd  (10  id.,  50) 
Dams  V.  Packa/rd  (6  Peters,  41) ;  Dams  v.  Packa/rd  (7  id.,  276) 
Dams  V.  Packa/rd  (8  id.,  314) ;  Vala/rmo  v.  Thompson  (7  N.  T. 
676).  As  to  States :  Ddafidd  v.  State  of  IndAxma  (26  Wend.,  215 
2  Hill,  159).  As  to  postmasters :  HaU  v.  Felton  (1  N.  T.,  544 ;  12 
How.  [U.  S.],  284).  As  to  admiralty :  In  re  Josephme  (39  N.  T.,  25) ; 
Broohmmi  v.  HamnU  (43  id.,  555) ;  Brookmam,  v.  HamiUl  (46  id., 
636 ;  Yose  v.  Cockcroft  (44  id.,  415).  As  to  infringement  of  patents : 
Dudley  v.  Mayhe/w  (3  N.  T.,  9).  As  to  pilotage :  Cisco  v.  Roberts 
(36  N.  T.,  35) ;  Com,  of  Pilots  v.  Padfic  M.  S  S.  Co.  (52  id.,  609) ; 
Benderson  v.  Spofford  (59  id.,  131).  In  all  these  cases  the  power 
of  congress  to  create  the  remedy  or  right  and  confine  its  exercise  to 
its  own  courts  is  recognized.  {iMhrop,  Assignee,  v.  Drake,  13 
Bank.  Eeg.,  472.)  Having  no  jurisdiction,  the  judgment  must  be 
reversed  absolutely,  and  with  costs.  {Ayres  v.  West.  R.  R.  Co.,  45 
N.  T.,  260;  49  id.,  660;  McMdhon  v.  Mut.  Benefit  Ins.  Co.,  3 
Bosw.,  644.) 

WHUa/m  P.  Chambers,  for  the  respondent. 
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Daniels,  J. : 

The  verdict  in  this  case  was  rendered  for  the  valne  of  certain 
goods  received  by  the  defendants  from  James  S.  Aspinwall.  The 
same  goods  had  been  sold  by  the  defendants  and  shipped  by  them, 
at  London,  to  him  in  New  York.  The  shipment  was  made  on  the 
last  day  of  October,  1872,  and  he  received  the  goods  in  November 
following.  The  6th  or  6th  of  December,  1872,  he  suspended  pay- 
ment, and  did  not  afterwards  resmne.  He  was  insolvent  at  that 
time,  and  on  the  27th  day  of  January,  1873,  petitioned  for  the 
benefit  of  the  bankrupt  law.  Before  doing  that,  and  on  the  tenth 
day  of  the  month  preceding,  he  delivered  to  the  defendants'  agent, 
at  New  York,  an  instrument  in  writing,  by  which  he  stated  that  he 
held  part  of  the  goods  in  store  for  account  of  the  defendants.  And 
on  the  7th  day  of  January,  1873,  in  compliance  with  orders  drawn 
upon  him  by  the  defendants'  agent,  he  delivered  to  such  agent  those 
goods  and  others  shipped  with  them  by  the  defendants.  The  plain- 
tiff was  appointed  assignee  in  the  bankruptcy  proceedings  on  the 
25th  of  February,  1873.  And  after  demanding  these  good^  from 
the  defendants,  he  commenced  this  action  for  the  recovery  of  their 
value.  An  attachment  was  issued  and  the  property  attached  under 
it.  The  defendants  thereupon  appeai'ed  by  attorney  in  the  action. 
It  is  not  necessary  to  examine  into  the  merits  of  the  objection  urged, 
that  the  attachment  was  an  irregular  proceeding,  for  that  point  can- 
not properly  be  made  in  the  present  state  of  this  action.  The 
appearance  itself  gave  the  court  jurisdiction  over  the  persons  of 
the  defendants,  and  it  is  too  late  now  to  object  that  it  was  irregu- 
larly secured.    {Brown  v.  Nichols,  42  N.  Y.,  26.) 

When  the  goods  were  received  by  Aspinwall,  as  they  appear  to 
have  been  in  November,  he  became  their  absolute  owner.  His  title 
was  complete,  and  nothing  was  done  by  him  to  divest  it  imtil  after 
he  had  become  insolvent  and  suspended  payment.  For  that  reason, 
it  was  insisted  by  the  plaintiff  that  the  return  of  the  goods  to  the 
defendants'  agent  was  in  fraud  of  the  bankrupt  act,  and  entitled 
him  to  a  recovery  of  their  value  as  the  assignee.  Their  value  was 
shown  to  have  exceeded  the  sum  of  $1,300,  and,  for  that  reason,  it 
was  objected  that  the  change  made  in  the  law  in  1874  deprived  this 
court  of  jurisdiction  over  the  controversy.  When  it  was  com- 
menced in  1873,  it  was  settled  by  authority  that  this  court  had  juris- 
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diction  over  Buch  an  action  brought  by  an  assignee  in  bankruptcy. 
{Gook  V.  Whipphy  55  N.  T.,  160.)  But  during  its  pendency,  and 
before  the  trial,  the  law  defining  the  powers  of  the  United  States 
District  Courts  over  the  collection  of  the  assets  of  the  bankrupt 
was  amended  by  the  addition  of  the  proviso:  "That  the  court 
having  charge  of  the  estate  of  any  bankrupt  may  direct  that  any  of 
the  legal  assets  or  debts  of  the  bankrupt,  as  contradistinguished 
from  equitable  demands,  shall,  when  such  debt  does  not  exceed 
$500,  be  collected  in  the  courts  of  the  State  where  such  bankrupt 
resides,  having  jurisdiction  of  claims  of  such  nature  and  amount." 
(Laws  of  1874, 178,  §2.) 

The  cause  of  action  relied  upon  for  a  recovery  in  this  case  arose 
out  of  an  alleged  violation  of  the  provision  of  the  bankrupt  law, 
declaring,  as  it  has  been  amended,  "  that  if  any  person,  being 
insolvent  or  in  contemplation  of  insolvency,  within  four  months 
before  the  filing  of  the  petition  by  or  against  him,  with  a  view  to 
give  a  preference  to  any  creditor  or  person  having  a  claim  against 
him,  or  who  is  under  any  liability  for  him,  procures  or  suffers  any 
part  of  his  property  to  be  attached,  sequestered  or  seized  on  execu- 
tion, or  makes  any  payment,  pledge,  assignment,  transfer  or  convey- 
ance of  any  part  of  his  property,  either  directly  or  indirectly,  abso- 
lutely or  conditionally,  the  person  receiving  such  payment,  pledge, 
assignment,  transfer  or  conveyance,  or  to  be  benefited  thereby,  or 
by  such  attachment,  having  reasonable  cause  to  believe  such  person 
is  insolvent,  and  knowing  that  such  attachment,  payment,  pledge, 
assignment  or  conveyance  is  made  in  fraud  of  the  provisions  of  this 
title,  the  same  shall  be  void,  and  the  assignee  may  recover  the  prop- 
erty, or  the  value  of  it,  from  the  person  so  receiving  it,  or  so  to  be 
benefited."  (U.  S.  Eevised  Statutes,  996,  §  5128  ;  Laws  of  Cong, 
of  1874,  p.  180,  §  11,  sub.  1.) 

It  was  literally,  therefore,  a  case  arising  under  the  laws  of  the 
United  States  that  this  action  was  brought  ■  upon ;  and  for  that 
reason,  the  exclusive  jurisdiction  of  the  United  States  courts  could 
be  constitutionally  extended  over  it  by  act  of  congress.  (U.  S. 
Const.,  art.  3,  §  2,  sub.  1.)  And  it  appears  that  it  was  the  intention 
of  the  amendment  enacted  in  1874,  and  already  mentioned,  to 
accomplish  that  result ;  for  by  providing  that  actions  for  the  collec- 
tion of  debts,  not  exceeding  in  amount  the  sum  of  $500,  might 
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be  allowed  to  be  prosecuted  in  courts  of  the  State  where  the  bank- 
rupt resides,  haying  jurisdiction  of  claims  of  such  nature  and 
amount,  it  was  designed  that  it  should  be  understood  that  the  State 
courts  should  be  limited  and  restricted  to  that  class  of  cases  arising 
under  the  provisions  of  the  bankrupt  law.  Enumerating  the  cases 
that  might  be  prosecuted  in  such  courts,  excluded  all  others  not 
included  by  the  import  of  the  terms  made  use  of.  That  is  a  well- 
settled  rule  of  construction,  and  it  has  been  long  applied  to  the 
interpretation  of  statutory  provisions.  By  the  terms  made  use  of, 
a  negative  is  implied  and  understood  beyond  the  power  actually 
declared.  As  the  section  of  the  act  has  been  amended,  it  now  pro- 
vides that  the  jurisdiction  of  the  District  Courts  of  the  United 
States,  as  courts  of  bankruptcy,  shall  extend,  among  other  enumer- 
ated cases,  to  those  for  the  collection  of  all  the  assets  of  the  bank- 
rupt, except  actions  for  the  recovery  of  debts  not  exceeding  $500, 
which  may  be  directed  by  the  District  Court  to  be  collected  in  the 
courts  of  the  State  where  the  bankrupt  resides,  having  jurisdiction 
of  claims  of  that  nature.  (H.  S.  Bevised  Statutes,  969,  First  Session ; 
Laws  of  1874, 178,  §  2.) 

.Beyond  the  limits  of  that  exception,  the  jurisdiction  of  the 
District  Courts  has  been  made  exclusive  of  the  courts  of  the  State. 
That  is  the  import  of  the  terms  made  use  of,  and  it  is  also  the 
effect  of  the  construction  placed  upon  such  provisions  of  stat- 
utory law.    (Ihidley  v.  MwyJiew^  3  Comst.,  9, 15, 18.) 

This  change  in  the  law  deprived  the  State  courts  of  all  other 
authority  than  that  mentioned  in  it,  over  actions  of  this  description 
as  soon  as  the  provision  went  into  effect,  and  that  was  long  before 
this  action  was  tried.  There  was  nothing  in  the  saving  provisions 
of  the  Kevised  Statutes  which  prevented  it  from  including  pending 
actions.  They  simply  restrained  the  effect  of  the  repealing  clauses 
contained  in  the  revision  then  made.  (U.  S.  S.  S.,  p.  2,  §  13 ;  p. 
1091,  §  5597.) 

That  is  entirely  evident  from  the  last  section  of  the  statutes,  for 
it  declares  that  all  acts  passed  since  the  1st  day  of  December,  1873, 
are  to  have  full  effect,  as  if  they  were  passed  after  the  enactment  of 
the  revision  as  subsequent  statutes,  and  as  repealing  any  portion 
of  the  revision  inconsistent  therewith.  (Id.,  1092.)  And  the  force 
of  that  general  provision  has  not  been  restrained  by  any  thing  con- 
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tained  in  the  preceding  thirteenth  section,  for  that  simply  saves  the 
liability  of  the  party,  and  not  the  proceedings  taken  to  enforce  it ; 
besides,  this  was  not  the  repeal  of  any  existing  law.  It  had  not 
before  been  provided  that  the  courts  of  the  State  should  entertain 
jurisdiction  over  actions  of  this  description;  but  the  exclusive 
powers  of  the  district  courts  had  not  been  so  far  extended  as  to 
deprive  the  State  courts  of  their  powers  in  this  respect,  and  for  that 
reason,  it  was  held  that  actions  of  this  description  could  be  prose- 
cuted before  them.  It  was  because  congress  had  not  acted  at  all 
upon  the  subject  that  their  jurisdiction  remained  unajffected.  That 
omission  was  supplied  by  the  amendment  of  1874,  and  its  effect 
was  at  once  to  abridge  the  powers  of  this  court  to  such  an  extent  as 
to  deprive  it  of  all  authority  over  the  present  action  from  the  time  that 
amendment  became  operative  as  the  law.  The  law  in  this  respect  is 
similar  to  a  change  considered  by  the  court  in  Inav/romce  Compamy 
V.  mtohie  (5  Wall.,  541),  where  an  act  passed  in  1866  declared  that 
a  preceding  act  passed  in  1833  should  not  apply  to  such  a  case. 
And  the  chief  justice,  in  his  opinion  upon  the  effect  produced  by 
the  subsequent  act,  said :  '^  This  is  equivalent  to  a  repeal  of  an  act 
giving  jurisdiction  of  a  pending  suit.  It  is  an  express  prohibition 
of  the  exercise  of  the  jurisdiction  conferred  by  the  act  of  1833  in 
cases  arising  under  the  internal  revenue  laws.  It  is  clear  that  when 
the  jurisdiction  of  a  cause  depends  upon  a  statute,  the  repeal  of  a 
statute  takes  away  the  jurisdiction.  And  it  is  equally  clear  that 
where  a  jurisdiction  conferred  by  statute  is  prohibited  by  a  subse- 
quent statute,  the  prohibition  is  so  far  a  repeal  of  the  statute  con- 
ferring the  jurisdiction."  (Id.,  644.)  The  same  principle  was  also 
maintained  in  the  case  of  The  Assessor  v.  Oshomes  (9  id.,  56Y). 
It  was  there  held  that  the  repeal  of  a  statute  withdrew  the  juris- 
diction it  conferred  upon  the  courts;  and  where  it  contains  no 
saving  clause,  "  all  pending  actions  fell,  as  the  jurisdiction  depended 
entirely  upon  the  acts  of  congress."  (Id.,  676.)  That  was  the 
effect  of  the  amendment  made  in  1874.  It  withdrew  from  the 
courts  of  the  State  the  authority  over  these  cases,  which  had  pre- 
viously been  maintained  only  because  congress  had  not  directly  or 
indirectly  prohibited  it,  and  conjSned  the  jurisdiction  from  that 
time  to  the  district  courts,  except  when  actions,  by  their  permis- 
sion, should  be  brought  for  the  recovery  of  debts  owing  to  the 
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bankrupt,  not  exceeding  in  amount  the  snm  of  $500.  This  was 
not  a  demand  of  that  limited  nature,  and,  consequently,  not  within 
even  this  exceptional  authority. 

As  the  power  of  this  court  to  hear  and  determine  this  case  has 
been  withdrawn,  it  is  unnecessary  to  examine  any  of  the  other 
objections  to  the  recovery  on  the  part  of  the  defendants.  They  do 
not  seem  to  be  tenable,  because  all  the  property  was  neither  trans- 
ferred nor  delivered  by  the  bankrupt  before  the  seventh  day  of 
January ;  but  their  further  consideration  should  be  dispensed  with, 
because  of  the  present  want  of  power  in  the  court  to  decide  them 
in  this  case. 

The  judgment  should  be  reversed  and  the  complaint  dismissed, 
but  as  that  has  become  necessary  because  of  the  legislation  which 
took  effect  during  the  pendency  of  the  action,  it  should  be  without 
costs. 

I  AVIS,  p.  J.,  and  Beady,  J.,  concurred. 

Judgment  reversed  and  complaint  dismissed,  without  costs. 


THE  PEOPLE  EX  bel.  ELLEN  M.  DOUBLED  AT,  Appellamt, 
V,  JOHN  KIELLT,  Compteollee  of  the  Crrr  or  New  Tobk, 
Kespoitdeivt. 

BedenypUonfrcm  tax  sales  in  the  dty  cf  New  York— chap,  274  <2f  1876. 

Chapter  274  of  1876,  proyiding  that,  at  any  time  within  one  year  after  the  passage 
of  the  act,  any  person  might  pay  to  the  comptroller  of  the  city  of  New  York 
the  amount  of  any  tax  upon  property  belonging  to  Buch  person  theretofore 
imposed  and  then  remairUng  unpaid,  together  with  interest  at  seven  per  cent 
per  annum,  for  the  time  that  such  tax  was  imposed,  only  applied  to  cases  in 
which  the  taxes  had  not  as  yet  been  paid  to  the  public  authorities,,  and  did 
not  provide  for  the  redemption  of  property  previously  sold  for  the  non-pay- 
ment of  taxes,  the  time  to  redeem  which  had  not  as  yet  expired. 

Appeal  from  an  order  denying  a  motion  that  a  writ  of  peremptory 
mandamns  issue  out  of  the  Supreme  Court,  directed  to,  and  command- 
ing Andrew  H.  Green,  as  comptroller  of  the  city  of  New  York,  to 
receive  from  the  relator  herein  the  sum  of  $794.50  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum,  from  the  17th  day 
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of  September,  1869,  to  the  time  of  the  payment ;  and  the  further 
8um  of  $900,  with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum,  from  the  19th  day  of  September,  1870,  to  the  time  of  pay- 
ment, and  npon  snch  payment  to  make  and  deliver  to  relator  a  receipt 
therefor  and  to  forthwith  cancel  the  record  of  the  taxes  for  the  year 
1869  and  the  year  1870,  imposed  upon  the  property  of  the  relator, 
which  was  more  particularly  described  in  her  affidavit. 

James  A.  Deermg^  for  the  appellant.  Assuming  that  the  tax 
sale  was  valid,  yet  the  taxes  in  question  were  "now  remaining 
unpaid."  Within  the  definition  of  the  word  "  payment,"  as  used  in 
the  tax  law  and  the  act  of  1876,  a  tax  remains  unpaid  imtil  actually 
paid  by  the  owner  of  the  land,  and  the  record  of  the  tax  and  sale 
has  been  canceled  by  the  proper  officer.  (  WHUams  v.  Tovmaend^ 
81  N.  T.,  411 ;  Fitspatrich  v.  Flagg,  5  Abb.  Pr.,  213 ;  Laws  1853, 
chap.  579,  §  16.) 

J.  A.  JBeaUj  for  the  respondent.  The  taxes  have  been  paid  and 
the  comptroller  has  no  authority  to  receive  them  a  second  time. 
(Hilliard  on  Taxation,  484,  §  2;  Blackwell  on  Tax  Titles,  646-650.) 
If  the  act  of  1876  invalidates  sales  for  taxes  and  leases  made  and 
delivered  in  pursuance  of  such  sales,  then  the  act  impairs  the  obli- 
gation of  contracts,  and  is  void  as  in  conflict  with  subdivision  1  of 
section  10,  article  1  of  the  Constitution  of  the  United  States.  {Dik^- 
ma/n  v.  DiJcemcm^  1 J  Paige  Ch.,  484 ;  Bruce  v.  Schvyler^  4  Gilni. 
[9  HI.],  274^278 ;  NeUon  v.  Rmmt/ree,  23  Wise,  368,  371 ;  Ddan 
V.  Trdevcmy  31  id.,  151 ;  Adams  v.  Beale^  19  Iowa,  61 ;  Blackwell 
on  Tax  Titles,  299,  300.) 

Danibls,  J. : 

The  applicant  owned  real  estate  upon  "Walker  street,  in  the  city 
of  New  York,  which,  on  the  9th  of  March,  1874,  was  sold  for  the 
non-payment  of  the  taxes  imposed  upon  it  by  the  board  of  super- 
visors of  the  county  for  the  years  1869  and  1870. 

The  property  was  purchased  at  the  sale  made,  by  William  H.  Ely. 
He  advanced  to  the  authorities  the  amount  due  for  the  taxes,  with 
interest  upon  it  to  the  time  of  the  sale ;  and  the  measures  provided 
by  chapter  381  of  the  Laws  of  1871  were  taken  for  the  purpose  of 
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completing  and  perfecting  his  title  to  the  property ;  but  before  the 
time  had  expired  for  a  redemption  from  the  sale  by  the  owner  she 
offered  to  pay  the  taxes  to  the  comptroller,  with  seven  per  cent" 
interest. 

That  was  much  less  than  the  amount  required  to  redeem  the 
property  from  the  sale  by  the  terms  of  the  act  referred  to,  and  no 
claim  has  been  made  that  its  provisions  upon  this  subject  have  been 
complied  with.  That  act  directed  that  sales  should  be  made  after  a 
certain  period  had  elapsed  after  the  imposition  of  taxes  upon  real 
estate,  and  it  prescribed  the  notices  and  the  mode  of  proceeding 
which  should  be  followed  to  render  them  effectual 

It  also  provided  the  manner  in  which  the  owner  might  redeem,  or 
in  case  no  redemption  should  be  made,  the  proceeding  by  which  the 
title  of  the  purchaser  wotild  become  absolute.  By  virtue  of  those 
provisions  the  money  paid  for  the  purpose  of  redeeming  the  prop- 
erty sold  was  required  to  be  paid  and  received  for  the  benefit  of  the 
purchaser.  The  authority  of  the  clerk  of  arrears  was  substantially 
an  agency  to  receive  the  amount  mentioned  in  the  certificate  of  sale, 
with  fourteen  per  cent  interest  for  the  benefit  of  the  purchaser. 
(Laws  of  1871,  vol.  1,  p.  744,  chap.  381.)  As  to  the  city  and 
county,  the  taxes  were  paid  by  the  advance  made  by  the  purchaser 
under  the  terms  of  the  sale. 

There  was  from  that  time  nothing  further  due  to  any  person 
other  than  the  purchaser,  and  if  redemption  were  made,  the  money 
used  to  make  it  became  his  property.  The  payment  was  designed 
to  operate  upon  his  title  and  to  extinguish  his  interest  under  the 
sale.  The  business  was  wholly  between  him  and  the  owner,  through 
the  intervention  of  the  clerk  of  arrears. 

But  without  offering  to  comply  with  what  had  been  prescribed 
for  this  purpose  by  the  act  of  1871,  the  owner  of  the  property 
applied  directly  to  the  comptroller  to  receive  the  amount  of  the 
taxes,  with  seven  per  cent  interest,  imder  chapter  274  of  the  Laws 
of  1876.  That  provided  that  any  person  might,  within  one  year 
after  its  enactment,  pay  any  taxes  previously  laid  and  imposed,  and 
then  remaining  unpaid,  with  seven  per  cent  interest,  and  that  the 
comptroller  should  make  and  deliver  a  receipt  therefor,  and  cancel 
the  record  of  the  tax. 

That  payment  was  to  satisfy  the  tax,  the  interest  upon  it,  and  any 
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penalty  which  might  otherwise  have  been  claimed  by  reason  of 
default  in  making  it.    (Laws  of  1876,  chap.  274.) 

The  comptroller  declined  to  receive  the  money,  and  the  writ  of 
mandamus  was  applied  for  to  compel  him  to  do  so,  and  to  discharge 
the  taxes ;  and  it  was  denied,  because  the  case  made  was  not  within 
the  provision  contained  in  the  statute. 

This  act  was  only  intended  to  apply  to  cases  where  the  tax 
remained  impaid  to  the  public  authorities. 

It  did  not  provide  for  a  redemption  of  the  property  after  a  sale 
for  non-payment  had  been  made.  A  dijierent  proceeding  had  been 
prescribed  for  that  purpose,  and  no  design  was  in  any  form  evinced 
to  repeal  or  supersede  the  provisions  which  had  been  previously 
made  upon  that  subject.  Both  statutes  may  very  well  and  very  con- 
sistently be  maintained  together ;  and  where  that  proves  to  be  the 
case,  a  preceding  act  is  not  repealed  by  implication  by  force  of 
another  afterwards  enacted. 

The  act  of  1876  was  in  no  sense  an  act  for  the  redemption  of 
property  sold  for  the  non-payment  of  taxes,  but  it  was  simply  an 
act  to  allow  payment  to  be  made  where  nothing  had  transpired  pre- 
ventiDg  that  from  being  done,  upon  terms  which  were  more  favor- 
able than  had  otherwise  been  prescribed ;  and  it  was  applicable  only 
to  cases  in  which  no  sale  had  been  made.  There  the  business 
remained  between  the  owner  and  the  public.  The  rights  or  inter- 
ests of  no  purchaser  intervened,  and  none  were  accordingly  consid- 
ered or  provided  for  by  the  terms  of  the  act.  It  related  to  payments 
which  could  properly  be  received  by  the  comptroller,  and  the  omis- 
sion to  provide  that  the  money  should  be  received  or  held  for  the 
use  of  a  purchaser,  is  cogent  evidence  that  payment  before  a  sale  was 
alone  contemplated  by  the  act. 

If  that  had  not  been  the  intent,  provision  would  have  been  made 
for  defraying  expenses  incurred  in  advertising  and  selling  the  prop- 
erty, and  for  the  extinguishment  of  the  rights  of  the  purchaser.  By 
the  terms  of  the  act  under  which  the  sale  took  place  he  became  enti- 
tled to  fourteen  per  cent  interest  on  the  money  advanced  by  him,  in 
case  his  title  should  be  defeated  by  a  redemption.  That  rate  of 
interest  had  accrued  in  this  instance  since  the  9th  of  March,  1874, 
and  for  more  than  two  years  before  the  applicant  offered  to  pay  the 
taxes  under  the  act  of  1876, 
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This  act  evinced  no  intention  to  deprive  the  purchaser  of  that 
interest,  and  no  provision  was  made  by  it  or  by  any  other  act  for  its 
payment,  in  any  other  way  than  by  the  owners'  redemption  of  the 
property  sold.  It  could  not  have  been  the  purpose  to  deprive  the 
purchaser  of  the  rate  of  interest  he  became  entitled  to  as  one  of  the 
authorized  regulations  of  the  sale.  That  would  not  have  been 
attempted  without  some  expression  of  the  design.  And  yet  the  act 
of  1876  had  declared  nothing  whatever  upon  the  subject.  It  merely 
provided  for  a  payment,  and  not  for  a  redemption,  and  must  have 
been  intended  to  be  applicable  only  to  cases  in  which  payment  only 
would  be  proper,  and  all  that  might  be  necessary  to  extinguish  the 
tax.  All  that  by  the  terms  of  the  act  could  be  eflEected  by  the  pay- 
ment allowed,  was  the  extinguishment  of  the  lien  and  the  discharge 
and  satisfaction  of  the  tax. 

No  extinguishment  of  the  rights  of  the  purchaser  was  provided 
for,  as  a  consequence  to  be  secured  by  payment.  But  if  a  case 
involving  such  rights  had  been  intended  to  be  provided  for,  they 
certainly  would  not  have  been  wholly  neglected,  as  they  have  been 
by  the  terms  of  this  act.  If  the  act  can  be  properly  construed  to 
include  cases  of  sales  upon  which  the  taxes  have  already  been 
received,  then  there  would  seem  to  be  the  same  reason  for  extend- 
ing it  to  those  in  which  the  time  for  redemption  had  been  lost  by 
lapse  of  time. 

The  power  which  could,  by  such  an  enactment,  deprive  the  pur- 
chaser of  his  interest,  would  seem  to  be  equally  as  potent  over  his 
title.  The  terms  of  the  act  could  b&  well  be  held  to  include  the  one 
as  the  other.  But  such  an  act  would  not  be  a  constitutional  exercise 
of  legislative  authority,  because  of  its  interference  with  vested  indi- 
vidual rights.  No  such  difficulty  would  be  found  in  the  way,  how- 
ever, as  long  as  the  demand  still  remained  in  the  hands  of  the 
public  authorities. 

There  it  would  be  a  proper  subject  of  legislation  without  possible 
injury  to  any  one.  And  that,  it  is  to  be  presumed,  was  what  was 
intended  to  be  aflfected  by  the  act  of  1876.  It  was  to  allow  pay- 
ment to  be  made,  where  nothing  beyond  that  was  needed,  to  relieve 
the  property  of  the  party  paying.  And,  accordingly,  it  made  pro- 
vision for  payment,  but  none  whatever  for  redemption.  It  was 
claimed  that  the  proceedings  which  had  been  taken  were  not  regu- 
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lar,  and  for  that  reason  the  writ  ought  to  have  been  issued.  But 
this  act  has  not  provided  for  the  trial  of  that  allegation  in  this  way. 
It  has  provided  for  the  right  and  effect  of  payment  alone,  when 
that  can  be  properly  made.  Beyond  that  the  provision  made  by  it 
has  not  been  extended.  What  it  secured  was  the  privilege  of  pay- 
ing an  unsatisfied  tax.  That  did  not  exist  in  this  case,  so  far  as  the 
city  or  county  wbs  concerned.  For  to  that  extent  the  money  had 
previously  been  received  from  the  purchaser  at  the  sale,  and  he  and 
not  the  city  was  entitled  to  whatever  should  be  received  to  defeat 
his  interest. 

If  the  taxes  had  not  been  lawfully  laid,  and  were  not  legalized  by 
the  act  under  which  the  sale  was  made,  then  they  formed  no  charge 
upon  the  applicant's  property.  But  if  they  were  properly  laid,  or 
were  rendered  regular  by  that  act,  then,  as  the  sale  itself  was  adver- 
tised and  made  as  the  act  of  1871  required  it  to  be  done,  the  appli- 
cant could  not  relieve  her  property  from  the  effect  of  the  sale,  by 
merely  proposing  to  pay  according  to  the  provisions  of  the  act  of 
1876. 

If  the  proceedings  were  void  for  want  of  conformity  to  the  law, 
then  the  writ  was  not  necessary  for  the  vindication  of  the  applicant's 
rights.  But  if  they  were  valid,  that  of  itself  was  a  good  reason  for 
denying  the  application.  In  neither  view  was  the  case  a  proper  one 
for  interference  by  means  of  the  writ  of  mandamus.'  The  order 
should,  therefore,  be  aflSrmed,  with  the  usual  costs  and  disbursements. 

Brady,  J.,  concurred.    Davis,  P.  J.,  not  sitting. 

Order  aflSrmed,  with  ten  dollars  costs  and  disbursements. 
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MAET  E.  NOTES  ajstd  JAMES  LOVERIDGE,  ExEomtoES  of 
THE  LAST  Will  and  Testament  of  ELIZA  HEARSET, 
Deceased,  Appellants,  v.  THE  CHILDREN'S  AID 
SOCIETT  OF  THE  CITT  OF  NEW  TORE  and  othebs, 
Respondents. 

Surrogate  cf  Ifmo  York — pcnoerof,  to  aUoto  eosta and aUotoanees — 2J2L  8.,  228,  §10 — 
%9  of  chap.  869  <?/ 1870. 

Under  the  provisions  of  2  Reyised  Statutes,  228,  section  10,  providing  that  "  the 
surrogate  may  award  costs  to  the  party  in  his  judgment  entitled  thereto,  to  be 
paid  either  by  the  other  party  personally  or  out  of  the  estate,"  the  surrogate 
is  authorized  to  award  costs  to  the  successful  party  only,  and  he  has  no  power 
to  award  costs  to  the  defeated  contestants. 

Section  9  of  chapter  859  of  1870,  providing  that  "the  surrogate  of  said  county 
(New  Tork)  may  grant  allowances  in  Ueu  of  costs  to  counsel  in  any  proceedings 
before  him,  in  the  same  manner  as  are  now  prescribed  by  the  Code  of  Proced- 
ure," restricts  his  power  to  make  allowances,  to  those  cases  in  which  he  is 
authorized  to  award  costs  under  the  provisions  of  the  Revised  Statutes,  and  he 
has,  therefore,  no  power  under  the  said  act  to  make  allowances  to  the  unsuccess- 
ful parties  in  cases  contested  before  him. 

Appeal  from  an  order  of  the  surrogate  of  the  county  of  New 
Tork,  granting  allowances  to  the  counsel  for  respondents. 

The  appellants  petitioned  for  the  probate  of  the  last  will  of  Eliza 
Hearsey,  dated  July  11,  1874.  The  respondents,  legatees  under  a 
former  will,  filed  objections  thereto. 

The  trial  was  commenced  on  March  6, 1875,  and  a  large  amount 
of  testimony  was  taken. 

.  The  surrogate  entered  his  decree,  admitting  the  said  will  of  1874 
to  probate  on  December  30,  1875.  Counsel  for  the  respondents, 
against  whom  the  decision  had  been  rendered,  applied  for  allow- 
ances on  December  30, 1875,  the  same  day  on  which  the  decree  was 
entered.  On  the  following  day  an  order  was  made  granting  to  C. 
Minor  and  D.  E.  Jaques,  proctors  for  the  respondent  the  Children's 
Aid  Society,  an  allowance  of  $2,500  and  $764.65  disbursements, 
and  to  S.  P.  Nash,  Esq.,  counsel  for  St.  Luke's  Home,  $750.  From 
the  above-mentioned  parts  of  this  order  Mary  E.  Noyes,  the  princi- 
pal legatee  in  the  will  admitted  to  probate,  and  James  Loveridge, 
executor  thereof,  appealed. 
Hun— Vol.  X.        87 
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-B.  W.  DeForest^  for  the  appellants.  The  order  in  question  is 
appealable.  (E.  S.,  part  3,  chap.  9,  title  3,  §  104.)  Such  an  order, 
though  discretionary,  affects  a  substantial  right,  and  is  appealable. 
{The  People  v.  N.  Y.  C.  B.  R.  Co.,  29  N.  Y.,  418.)  Previous  to 
the  Revised  Statutes  surrogates  had  no  authority  to  award  costs  in 
any  case.  {Devm  v.  Patchvn,  26  N.  Y.,  441  [1863]) ;  Lee  v.  Lee, 
16  Abb.  Pr.,  129 ;  ShvUz  v.  Pul/oer,  3  Paige,  182 ;  Rdd  v.  Vamr 
derheyden,  5  Cow.,  719.)  By  the  provisions  of  the  Revised  Statutes 
(2  R.  S.,  223,  §  10,  3d  ed. ;  5th  ed.,  vol.  3,  367,  §  25)  the  costs  were 
fixed  at  the  same  rates  allowed  for  similar  services  in  the  Court 
of  Common  Pleas,  in  the  year  1837.  (3  R.  S.  [5th  ed.],  367,  §  23 
Laws  of  1837,  chap.  490,  §  70;  Bevm  v.  Patchin,  26  N.  Y.,  441 
Wilcox  V.  Smith,  26  Barb.,  316 ;  Western  v.  Romcmie,  1  Brad.,  37 
Ln  re  Chnsty's  WiU,  1  Tucker,  22  [1865] ;  Sherman  v.  Young,  6 
How.  Pr.,  318 ;  BwrUs  v.  Dodge,  1  Barb.  Ch.,  77 ;  Halsey  v.  Van 
Amervnge,  6  Paige,  12.)  The  surrogate  has  no  authority  to  make 
an  arbitrary  allowance  to  counsel  in  lieu  of  such  costs.  {Devin  v. 
Patchin,  26  N.  Y.,  441 ;  Reed  v.  Reed,  52  id.,  651 ;  Burtis  v. 
Dodge,  1  Barb.  Ch.,  91;  Wilcox  v.  SmMh,  26  id.,  316;  1  Brad., 
37 ;  6  Paige,  12.)  The  authority  to  award  costs  given  to  the  sur- 
rogate by  the  Revised  Statutes  only  permits  him  to  award  costs  to 
the  successful  party.  He  has  no  authority  to  awai-d  costs  out  of  the 
estate  to  both  of  the  contesting  parties.  (3  R.  S.  [5th  ed.],  367, 
§  25,  mpra;  Lee  v.  Lee,  16  Abb.  Pr.,  129,  Gen.  Term,  Ist  dist., 
1863.)  The  Code  confers  no  authority  to  award  costs  or  allowances 
on  surrogates  or  surrogates'  courts.  {Devim,  v.  Patchvn,  26  N.  Y., 
441.)  The  law  of  1870  limits  the  authority  of  the  surrogate  to 
"  grant  allowances  to  counsel "  to  the  same  manner  as  prescribed  by 
the  Code.  It  does  not  authorize  any  allowance  to  counsel  of  the 
unsuccessful  litigant. 

D.  R.  Jaque%  and  H,  Z.  Clinton,  for  the  respondents. 

Davis,  P.  J. : 

The  respondents  were  unsuccessful  contestants  of  the  will  of 
Eliza  Hearsey,  of  which  the  appellants  were  proponents.  They 
claimed  imder  a  prior  will  of  the  testatrix,  in  which  they  were 
made  the  residuary  legatees.    After  making  a  decree  admitting 
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to  probate  the  will  propounded  by  the  appeUants,  which  revoked 
the  former  wiU,  the  surrogate  made  an  order  under  section  9  of 
chapter  359  of  the  Laws  of  1870,  granting  an  allowance  and  dis- 
.bursements  to  the  coimsel  of  the  prevailing  party,  and  granting 
an  allowance  and  disbursements  to  the  counsel  of  the  Children's  Aid 
Society,  and  an  allowance  to  the  counsel  of  St.  Luke's  Home,  which 
corporations  were  the  defeated  contestants.  The  principal  question 
upon  the  appeal  is,  whether  the  surrogate  had  power  to  grant  allow- 
ances in  this  case  to  the  counsel  of  the  contestants.  Previous  to  the 
Bevised  Statutes  surrogates  had  no  power  to  award  costs  in  any 
case.  {Shidtz  v.  Pid^er,  3  Paige,  182 ;  S.  C,  11  Wend.,  363 ;  Beid 
V.  Vcmderheydeny  5  Cow.,  719 ;  Devin  v.  Patchmy  26  N.  T.,  441, 
449.) 

The  Revised  Statutes  provided  as  follows :  The  surrogate  may 
award  costs  to  the  party  in  his  judgment  enlatled  thereto,  to  be  paid 
either  by  the  other  party  personally,  or  out  of  the  estate  which  shall 
be  the  subject  of  the  controversy.  (2  E.  S.,  223,  §  10 ;  3  R.  S. 
[6th  ed.],  367,  §25.) 

This  provision  was  not  affected  by  the  Code.  {Devm  v.  Patchm^ 
26  N.  Y.,  441.)  So  that  prior  to  the  act  of  1870,  only  taxable  costs 
could  be  awarded.  And  the  surrogate  had  no  power  to  make  any 
allowances,  either  to  a  party  as  additional  costs  or  the  counsel  as 
counsel  fees.  {Reed  v.  Reed^  62  N.  T.,  651 ;  Bwrtia  v.  Dodge^  1 
Barb.  Ch.,  91 ;  Devm  v.  Patohm^  vhi  sfwp,;  Lee  v.  Lee^  39  Barb., 
172;  Western  v.  Roma/ine^  1  Brad.,  37;  Wilcox  v.  Srmth^  26 
Barb.,  316.) 

In  Zee  V.  Z^  (39  Barb.,  172  ;  S.  C,  16  Abb.  Pr.,  129)  it  was  held 
.by  the  General  Term  of  the  first  district  that  the  Revised  Statutes 
only  permitted  the  surrogate  to  award  costs  to  the  successf  id  party  or 
parties,  and  that  he  could  not  give  costs  out  of  the  estate  to  defeated 
contestants.  And  this  construction  accords  with  the  language  of 
the  statute  which  empowers  him  "to  award  costs  to  tTiepoHy  in  his 
judgment  entitled  thereto" — not  to  both  or  all  parties  —  "to  be 
paid  by  the  other  pa/rty  personally,  or  out  of  the  estate  which  shall 
be  the  subject  of  the  controversy." 

This  statute  conferred  power  to  adjudge  of  three  things :  first, 
whether  costs  should  be  awarded ;  second,  the  party  entitled  thereto 
by  reason  of  success  in  the  controversy ;  and  third,  whether  they 
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should  be  chsLVged  pei'sonaUy  on  the  other  party,  or  be  paid  out  of 
the  subject  in  controversy.  This  was  the  condition  of  the  law  when 
the  enactment  of  1870  was  made.  That  act  declared  that  "the 
surrogate  of  said  county  "  (New  York)  "  may  grant  allowances,  m 
lieu  of  costs,  to  counsel  in  any  proceeding  before  him,  in  the  same 
manner  as  are  now  prescribed  by  the  Code  of  Procedure."  (§  9, 
chap.  359,  Laws  of  1870,  p.  828.)  This  section  has  in  practice  been 
construed  in  the  broadest  and  most  sweeping  sense,  and  such  con- 
struction has  literally  reversed  what  was  said  in  one  of  the  opinions 
of  the  Court  of  Appeals  {Devm  v.  Patchi/n,  26  N.  Y.,  449),  to 
wit :  that  "  surrogates  cannot  lawfriUA/  act  as  almoners  of  the  estates 
of  deceased  personsP  The  construction  of  this  section  seems  never 
to  have  been  presented  to  an  appellate  tribunal,  but  the  reason  of 
this  fact  (if  it  be  one)  may  perhaps  be  found  in  another  portion  of 
the  opinion  just  quoted  from. 

We  think  a  key  to  the  tnie  construction  may  be  found  in  the 
plain  letter  of  the  act.  The  power  given  to  the  surrogate  is  to 
"  grant  allowances  m  U^u,  of  costsP  He  may  still  award  costs,  if 
he  decide  to  do  so,  or  m  Ueu  of  them  he  may  grant  allowances. 
This  language  very  clearly  restricts  the  allowances  he  may  make  to 
the  cases  in  which  he  may  award  costs,  because  he  is  only  empowered 
to  put  the  allowance  in  the  place  of  costs. 

Hence,  in  cases  where  he  cannot,  in  his  discretion,  give  costs,  he 
cannot,  in  his  discretion,  grant  an  allowance.  We  have  already  seen 
that  he  can  only  award  costs  to  a  successful  party,  and  that  his  discre- 
tion beyond  that  lies  in  determining  whether  he  will  charge  the  other 
•psrtj  personally  with  the  costs,  or  direct  their  payment  out  of  the 
fund.  The  power  conferred  by  the  section  is,  therefore,  no  broader 
in  its  operation  than  -that  given  by  the  Revised  Statutes  in  respect 
of  costs,  and  is  simply  an  authority  to  substitute  allowances,  in  lieu 
of  costs,  in  cases  where  the  surrogate  can  lawfully  award  costs. 

Nor  do  we  think  the  force  of  this  construction  is  at  all  diminished 
by  the  fact  that  the  word  "  allowances,"  is  in  the  plural.  It  is  obvi- 
ous that  there  may  be  in  such  litigations  several  successful  persons 
to  whom  costs  may  be  awarded,  and  the  form  of  expression  more 
properly  refers  to  those  cases,  than  to  everybody  who  may  happen 
to  be  on  either  side  in  such  a  controversy,  whether  losing  or  win- 
ning.   Nor  does  the  reference  to  the  Code  seem  to  us  to  enlarge  the 
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power  of  the  surrogate.  He  "  may  grant  allowances  in  lieu  of  costs 
to  counsel  m  the  sa/me  mmmer  as  are  now  prescribed  by  the  Code  of 
Procedure  in  civil  actions." 

This  is  merely  saying  that  his  mode  of  proceeding  in  granting 
the  allowance  shall  be  restricted  by  the  provisions  of  the  Code  in 
respect  to  the  character  of  the  case,  as  to  its  being  difficult  and 
extraordinary,  or  one  in  which  a  trial  has  been  had,  and  in  respect 
to  "the  subject-matter  involved"  or  "the  amount  of  the  recovery  or 
daim,"  and  the  limitation  imposed  thereby  upon  the  extent  of  the 
allowance.  These  things  are  regulated  by  section  309  of  the  Code. 
That  section  provides  for  allowances  in  addition  to  costs.  The  sec- 
tion relating  to  Surrogates'  Courts  provides  only  for  allowances  in 
Ueu  of  costs;  but  it  is  apparent  that  under  either  of  them  no  allow- 
ance is  to  be  given,  unless  the  case  and  the  party  be  one  to  whom 
costs  are,  or  may  be  awarded.  That  part  of  section  309  which  pro- 
vides for  actions  or  proceedings  for  the  partition  of  real  estate,  may  be 
eliminated  in  considering  this  question.  The  residue  of  the  section  will 
then  read  thus :  "  In  difficult  and  extraordinary  cases,  where  a  defense 
has  been  interposed,  or  in  such  cases  where  a  trial  has  been  had 
*  *  *."  The  court  may  also,  in  its  discretion,  make  a  further  dUow- 
Office  to  any  party,  not  exceeding  five  per  cent  upon  the  amount  of 
the  recovery  or  claim,  or  subject-matter  involved."  The  party  to 
whom  this  further  allowance  may  be  made  must  be  a  successful 
one,  at  least  in  respect  of  costs,  or  the  allowance  will  not  be 
furth&r.  To  ascertain  the  significancy  of  the  word  ^'fwrther  "  we 
must  look  at  the  several  preceding  sections  of  the  Code,  from 
which  we  find  that  costs  are  allowed  only  to  "  the  prevailing  party," 
who  is  to  be  ascertained  as  prescribed  by  such  sections,  and  it  is  to 
him,  when  so  ascertained,  that  the  further  allowance  can  be  made. 
And  so,  if  we  import  the  words  "  to  any  party "  into  the  surro- 
gate's section  in  place  of  the  words  "  to  counsel,"  we  gain  nothing, 
because  in  either  case  the  allowance  must  be  either  a  "yW^A^" 
one,  which  is  in  addition  to  costs  given,  or  one  "  in  lieu  of  costs," 
which  implies  that  costs  can  be,  or  may  have  been  given..  We 
think,  therefore,  that  the  surrogate  has  no  power  under  the  act  of 
1870,  to  make  allowances  to  parties  who  do  not  "  prevail "  in  cases 
contested  before  him. 

He  may  excuse  such  parties,  if  the  case  be  in  his  judgment  a 
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proper  one,  from  the  payment  of  costs  personally,  but  he  cannot  take 
the  subject-matter  of  the  contest  which  he  adjudges  to  belong  to 
the  successful  party,  and  distribute  it,  or  any  part  of  it,  ^mong  his 
defeated  antagonists.  A  construction  which  permits  that  to  be  done 
is  hostile  to  the  spirit  of  our  laws,  which,  in  cases  of  established 
testacy,  requires  estates  to  be  divided  according  to  the  wiU  of  the 
testator,  and  in  cases  of  intestacy,  according  to  the  statute  of 
distributions. 

It  is  also  against  public  policy,  for  it  virtually  offers  a.  premium  to 
reckless  contestants  and  their  counsel,  to  prevent  the  settlement  of 
estates',  by  promoting  litigation  and  engendering  strife,  when  every 
interest  of  tha  public  calls  for  their  speedy  adjustment.  The  inten- 
tion of  the  statute  was  to  enable  the  surrogate,  by  making  reason- 
able allowances,  to  compensate  executors  and  administrators,  or  other 
prevailing  parties,  for  expenses  which  might  exceed  the  items  and 
taxable  costs ;  and  not  to  allow  him,  ad  UbUmriy  to  reward  the  unsuc- 
cessful clamor  of  defeated  litigants.  The  other  construction  might 
lead  to  great  abuses,  to  the  injury  of  the  widows  and  orphans,  and 
the  creditors  of  deceased  persons,  whom  all  courts  should  be  sedulous 
to  protect.  It  would  be  a  hazardous  experiment  for  a  wealthy  man 
to  attempt  to  dispose  of  his  estate  by  his  own  will,  if  it  could  be 
distributed  at  the  mere  will  of  the  surrogate,  amongst  the  counsel  of 
all  who  choose  to  set  up  whatever  pretexts  of  contests  the  ingenuity 
of  avarice  can  devise.  We  do  not  mean  by  these  suggestions  to 
indicate  that  the  will  in  this  case  was  improperly  contested ;  but  on 
the  contrary,  we  think  the  contestants  had  probable  cause  to  resist 
the  probate  of  the  will  propounded,  and  that  their  contest  was  in  all 
respects  fairly  conducted,  and  for  that  reason  we  have  excused  them 
from  costs  on  these  appeals.  But  we  fail  to  see  any  reason  in  law 
or  justice  for  awarding  them  out  of  the  estate  several  thousand  dol- 
lars, pro  faho  damore. 

Without  considering  the  several  other  questions  presented  by  the 
appeal,  some  of  which  are  fatal  to  a  large  portion  of  the  allowanoe, 
we  think  it  our  duty  to  reverse  the  parts  of  the  order  appealed 
from,  but  without  costs. 

Bbady  and  Daniels,  J.  J.,  concurred. 

Order  reversed,  without  costs. 
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EDWARD  CATLUS  and  JOHN  De  RUTTER,  Subvivobb, 
BTO.,  Appellajnts,  V.  THE  NEW  YORK,  KINGSTON  AND 
SYRACUSE  RAILROAD  COMPANY,  Impleaded  with 
GEORGE  H.  SHARPE  aitd  otheks,  Respondents. 

Isiue  of  bands  ly  ra/Qroad  company  —  tMemefnU  in — Bona  fide  pwrchaser — whai 
facts  mijpdonJt  to  put  upon  imquiry. 

A  ncflToad  company  iasaed  certain  bonds  designated  as  "  consolidated  first  mort- 
gage gold  bonds,"  the  bonds  referring  to  a  mortgage  from  whicli  it  appeared 
that  it  was  intended  to  substitute  a  portion  of  the  bonds  for  first  mortgage  bonds 
already  issued  upon  the  road,  and  to  devote  the  remainder  thereof  to  the  exten- 
sion and  completion  thereof.    HddL^ 

(1)  That  the  use  of  the  word  "consolidated"  was  sufficient  to  put  a  purchaser 
upon  his  inquiry. 

(2)  That  as  the  bonds  referred  to  the  mortgage,  a  purchaser  was  bound  by  the 
statement  contained  in  the  mortgage,  and  that  it  was  his  duty  to  ascertain 
whether  or  not  the  holders  of  the  old  bonds  were  willing  to  make  the  exchange. 

Appeal  from  a  judgment  entered  upon  a  demurrer,  in  favor  of 
the  defendants. 

This  action  was  brought  by  certain  bondholders  of  the  New 
York,  Eangston  and  Syracuse  Railroad  Company  against  that  cor- 
poration, its  president  and  directors,  and  the  Farmers'  Loan  and 
Trust  Company. 

The  complaint  alleged,  among  other  things,  that  the  corporation 
defendant,  having  a  mortgage  for  $2,000,000  on  its  road  and  the 
bonds  to  which  it  was  collateral  issued  to  various  parties,  obtained 
leave  from  the  legislature  to  extend  its  road,  and  entered  into  a 
contract  for  the  performance  of  that  work ;  that  plaintiffs  furnished 
certain  materials  to  the  contractor  for  use  in  such  work ;  that  in 
payment  they  agreed  to  receive  certain  notes,  and,  as  collateral 
security  for  their  payment,  first  mortgage  bonds  of  the  corporation 
defendant ;  that  said  corporation  executed  a  mortgage  on  the  same 
property  covered  by  the  first-mentioned  mortgage  and  some  other 
property  of  little  value,  for  $4,000,000,  collateral  to  bonds  described 
on  their  face  as  first  mortgage  consolidated  bonds  of  the  New  York, 
Ejngston  and  Syracuse  Raiboad  Company,  and  indorsed:  "New 
York,  Kingston  and  Syracuse  Railroad  Company;  $1,000;  No.  — ; 
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ConsoKdated  First  Mortgage  Bonds ; "  that  plaintiffs  relied  upon  the 
statement  that  they  were,  in  fact,  first  mortgage  bonds,  and  a  first 
lien  on  the  property  covered  by  the  mortgage,  and  received  the 
bonds  aa  collateral  to  the  notes ;  that  the  bonds  of  the  mortgage 
firstly  above  mentioned  were  still  outstanding  and  unpaid ;  that  the 
defendants  have  received  the  benefit  of  plaintiffs'  materials ;  that 
the  notes  to  which  the  bonds  given  to  plaintiffs  were  collateral  were 
only  two  of  them  paid ;  that  plaintiffs  have  recovered  judgment  on 
the  others,  and  execution  thereon  has  been  returned  unsatisfied. 

jE  EUery  Anderaorhy  for  the  appellant. 

StepJien  W.  FvUerton^  for  the  respondent. 

Brady,  J. : 

The  bonds  which  were  delivered  to  the  plaintiffs  by  the  contract- 
ors, the  Litchfields,  were  designated  ''consolidated  first  mortgage 
gold  bonds,"  and  the  mortgage  referred  to  necessarily  became  a  part 
of  them  in  determining  exactly  what  they  were  represented  to  be. 
The  mortgage,  on  inspection,  would  have  disclosed  the  fact  that  the 
design  was  to  substitute  them  for  bonds  previously  issued  and 
secured  by  mortgage,  and  would  have  dictated  the  propriety,  as  a 
matter  of  security,  of  ascertaining  whether  the  holders  of  the  old 
bonds  were  willing  to  make  the  exchange  or  accept  the  substitute. 
The  bonds  would  not  all  become  first  mortgage  bonds  without  that 
change,  but  there  is  no  allegation  thereto,  and  no  fact  to  warrant 
the  conclusion  that  the  defendants,  the  directors,  knew  that  the  sub- 
stitution would  not  be  accomplished  or  that  they  increased  the  issue 
of  bonds  unlawfully,  or  for  a  fraudulent  purpose  or  object. 

It  was  intended,  on  the  contrary,  out  of  the  proceeds  to  extend 
the  route  and  thus  increase  its  value.  The  Litchfields,  who,  it  must 
be  assumed,  knew  the  precise  character  of  the  bonds,  believed,  it 
may  be  inferred,  in  their  ultimate  value  to  be  established  by  the 
extra  roadway,  which  they  undertook  to  build,  and  the  consequent 
advantages  to  the  company  and  to  the  bondholders. 

It  may  be  inferred,  also,  that  the  directors  not  only  believed  in 
the  success  of  the  scheme  which  necessarily  included  the  substitu- 
tion of  the  last  for  the  first  bonds,  but  in  their  value  arising  from 
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the  additional  adyantages  to  be  created  by  the  additional  roadway ; 
and  these  are  the  fair  and  legitimate  inferences  from  the  facts 
stated. 

The  element  of  fraud  does  not,  therefore,  spring  out  of  the  plain- 
tiff's case,  excepting,  perhaps,  what  might  be  evolved  from  the 
statement  that  the  bonds  were  first  mortgage  bonds ;  but  this  repre- 
sentation was  coupled  with,  and  controlled  by,  the  word  "  consoli- 
dated," and  was  suflScient  to  put  the  purchaser  upon  his  guard  or 
inquiry. 

The  transactions  in  this  class  of  securities  are  generally  hurried 
and  rarely  conducted  with  proper  precautions.  It  is  questionable 
whether,  as  a  rule,  the  investors  who  seek  bonds  subject  them  to  the 
scrutiny  which  careful  persons  apply  to  the  ordinary  enterprises  of 
life,  and  they  doubtless  suffer  even  when  they  occupy  the  position 
of  bona  fide  purchasers  for  value.  The  plaintiffs  do  not,  however, 
occupy  this  relation  to  the  defendants,  the  directors,  because  the 
bonds  were  accepted  as  security  for,  and  not  in  payment  of,  the  bill 
of  merchandise  for  which  the  Litchfields  contracted.  The  case  pre- 
sented seems,  therefore,  to  be  bald  in  several  respects,  namely :  the 
absence  of  fraudulent  design  or  purpose  in  issuing  the  bonds ;  the 
absence  of  any  charge  connecting  the  defendants,  the  directors,  with 
the  delivery  of  them  to  the  plaintiffs ;  the  absence  of  allegation  or 
charge  showing  the  plaintiffs  to  be  Ixma  fide  holders  for  value,  and 
the  absence  of  any  representation  by  the  defendants,  the  directors, 
aside  from  the  bonds  themselves,  and  which  explained  their  design 
and  purpose  sufficiently  to  notify  the  purchaser  or  person  taking 
them  of  their  character,  or  that  he  should  examine. 

The  whole  case  seems  to  be  more  consistent  with  innocence  than 
with  fraud,  within  the  rule  laid  down  by  the  cases  relating  to  the 
subject,  and  it  is  thei'efore  incomplete.  {Ma/rsh  v.  Falker^  40  N. 
T.,  562 ;  Wakeman  v.  Dalley^  44  Barb.,  498 ;  Meyer  v.  Arrddon^  45 
id.,  169, 171 ;  Obedomder  v.  Spieea^  45  id.,  1Y5.)  The  case  of  Wdk&- 
mem  V.  DaRey  is  particularly  illustrative  in  this  action. 

It  is  not  intended  by  the  result  of  this  review  to  justify  the  pro- 
ceeding complained  of.  If  the  officials  of  a  corporation  were  held 
to  a  strict  accountability ;  if,  in  other  words,  the  securities  emanat- 
ing from  them  were  held  to  import  verity,  and  they  to  responsi- 
bility, if  it  were  otherwise  in  fact ;  then  first  mortgage  bonds  would 
Hun  — Vol.  X.  88 
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mean  first  mortgage  bonds,  and  would  not  be  isBned  until  all  the 
preliniinarieB  to  make  them  snch  had  been  observed  and  performed. 
These  views,  in  addition  to  those  expressed  at  Special  Term,  render 
it  necessary  to  a&rm  the  judgment,  with  costs. 

Davis  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Digitized  by 


Google 


MEMORANDA 


ov 


OASES   NOT    REPORTED    IN    FULL. 


GEORGE  BXJESS,  Respondent,  v.  GEORGE  KOOH,  Appbllaot. 

I)m,tirrer---0(m;tractof  9dU^sp^  ordered,  natwUhsUx/nd- 

ing  faiOfwre  of  pUiintiff  to  tender  deed— Prayer  for  Judgment— euffldeTU,  token 
appropriate  to,  Wiough  not  eawring  aU  reqtdred  in  a  proper  judgmeni. 

Appeal  from  an  order  overruling  a  demurrer  to  the  complaint  of 
the  plaintiff. 

The  complaint  set  out  an  agreement  made  by  the  parties  on  the 
Ist  day  of  March,  1870.  It  contained  a  recital  that  the  defendant 
had  entered  into  an  agreement  with  George  Prager,  by  which  he 
had  become  bound  to  purchase  certain  premises  on  Rivington  street, 
in  the  city  of  New  York,  for  the  sum  of  $15,000,  and  at  his 
request,  the  plaintifi  had  consented  to  take  his  place  and  perform 
his  covenants  with  Prager;  and  had  further  agreed  to  alter  the 
building  upon  the  land  into  a  shop  suitable  for  carrying  on  the  cab- 
inet making  business,  and  lease  the  premises  to  the  defendant  for 
five  years  from  the  first  day  of  the  following  month  of  May,  and 
then  to  convey  them  to  him.  The  premises  were  then,  by  the 
terms  of  the  agreement,  leased  and  demised  to  the  defendant  for 
such  term  of  five  years,  at  the  yearly  rent,  payable  quarterly,  of  ten 
per  cent  on  their  cost,  and  the  expenses  of  their  alteration. 

It  was  then  covenanted  that,  on  or  before  the  expiration  of  the 
term  of  five  years,  the  defendant  would  well  and  truly  pay  to  the 
plaintiff  ^Hhe  said  consideration  of  $15,000,  and  also  the  cost  and 
expense  of  altering  the  building  as  aforesaid,  upon  the  said  Buess 
executing  to  him  a  good  and  sufficient  deed  of  the  said  premises, 
free  from  all  incumbrances,  which  deed  shall  contain  a  general  war- 
ranty and  the  usual  full  covenants."  The  plaintiff  averred  that  he 
altered  the  building  and  rendered  it  suitable  for  the  business  to 
which  it  wafi  to  be  adapted ;  that  the  defendant  occupied  it  and  paid 
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the  rent  up  to  the  Ist  of  May,  18Y5.  It  waa  also  averred  that 
before  that  day  he  gave  the  defendant  a  notice,  in  writing,  request- 
ing information  from  him  as  to  the  time  when  he  would  be  ready 
to  complete  the  agreement.  To  that  no  reply  was  made.  The 
plaintiff,  after  the  1st  of  May,  1875,  executed  a  deed  of  the  prem- 
ises to  the  defendant,  and  went  to  his  residence  to  deliver  it,  and 
receive  the  payment  agreed  to  be  made,  but  he  failed  to  find  the 
defendant.  Efforts  were  afterwards  made  by  his  attorneys  to  find 
the  defendant  for  the  same  purpose,  but  they  proved  to  be  inef- 
fectual. The  plaintiff  also  averred  that,  on  the  Ist  of  May,  1875, 
and  even  since  then,  he  had  been  ready  and  willing  to  execute  and 
deliver  the  deed,  in  conformity  to  the  terms  of  the  agreement ;  that 
the  alteration  of  the  building  rendered  it  unfit  for  other  uses  than 
that  of  a  store,  without  further  changes  requiring  great  expense. 
The  expenses  of  the  alterations  made  amounted  to  the  sum  of 
$11,666.04 ;  and  for  that,  with  the  purchase-price  to  be  paid  for  the 
property,  according  to  the  terms  of  the  agreement,  the  plaintiff 
demanded  judgment. 

The  defendant  demurred  to  the  complaint,  because  it  did  not  con- 
tain facts  sufficient  to  constitute  a  cause  of  action. 

The  court  at  General  Term  said :  "  The  complaint  failed  to  show 
a  strict  performance  of  the  agreement  by  the  plaintiff.  But  it 
alleged  such  a  state  of  facts  as  directly  tended  to  excuse  it,  and 
which  entitled  him  to  have  the  agreement  specifically  performed. 
He  had  so  far  performed  himself  as  to  make  the  alterations  in  the 
buHding  and  give  the  defendant  possession.  And  he  endeavored  to 
fulfill  the  residue  of  the  covenants  to  be  performed  by  him,  by 
securing  an  understanding  which  should  designate  the  time  when 
that  might  be  done.  That  proved  ineffectual  by  the  defendant's 
failure  to  respond.  And  then  the  deed  was  executed,  and  the 
defendant  sought  for  in  order  to  complete  the  agreements  ;  but  all 
reasonable  efforts  to  find  him  proved  to  be  fruitless,  and  then  this 
action  was  commenced.  If  the  plaintiff  was  in  default  as,  strictly, 
he  probably  was,  at  law,  because  he  omitted  to  have  the  deed  exe- 
cuted on  or  before  the  first  of  May,  and  tendered  on  that  day  at 
the  defendant's  residence,  it  was  equitably  excused  by  the  other  acts 
performed  by  him.  For  that'  reason  a  court  of  equity  would  not 
defeat  his  claim  to  relief,  because  he  too  confidingly  relied  upon  the 
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expectation  that  the  defendant  would  meet  him,  and  in  good  faith 
co-operate  with  him  in  performing  the  covenants  which  were  to  be 
mutoallj  observed,  according  to  the  terms  of  their  agreement.  His 
conduct  in  failing  to  do  so  was  inequitable,  and  he  ought  not  to  be 
allowed  to  shield  himself,  by  means  of  it,  against  the  just  demand 
made  by  the  plaintiff,  that  he  should  take  the  property  on  the  terms 
he  had  stipulated  to  perform  for  it.  (1  Story's  Eq.  Jur.  [9th  ed.], 
§§  775,  Y76;  Stevenson  v.  Maxwell^  2  Comst.,  409;  More  v. 
Smedburgh^  8  Paige,  601 ;  Lemrd  v.  Smithy  44  N.  Y.,  619  ;  Freeaon 
V.  Bisselly  63  id.,  168.)  It  also  appeared  that  the  defendant  had 
had  the  use  and  occupancy  of  the  property.  And  as  it  has  not  been 
alleged  that  he  surrendered  its  possession  when  his  term  expired  as 
a  tenant,  it  may  be  presumed,  as  he  was  to  have  the  property  after- 
wards as  its  owner,  that  he  still  continues  to  hold  it ;  and  for  that 
reason,  also,  he  cannot  properly  complain  of  the  omission  to  exe- 
cute and  deliver  the  deed  on  or  before  the  first  day  of  May.  (  Yide 
V.  Troy  and  Boston  R.  R.  Co.,  20  N.  T.,  184.) 

The  prayer  for  judgment  is  entirely  consistent  with  the  character 
already  attributed  to  the  action.  It  demands  the  recovery  of  the 
purchase-price  of  the  property  and  the  amount  of  the  expenses 
incurred  in  altering  the  building ;  and  that,  the  facts  alleged  show 
the  plaintiff  equitably  entitled  to  recover.  If  a  specific  perform- 
ance shall  be  decreed,  the  plaintiff  wiU  be  entitled  to  a  judgment 
for  the  payment  of  the  money  the  defendant  covenanted  he 
should  receive,  and  nothing  more  nor  less  than  that  has  been 
demanded.  The  fact  that  all  the  relief  which  may  be  essential  to 
such  an  action  has  not  been  claimed,  does  not  render  the  complaint 
so  defective  as  to  make  it  the  subject  of  a  demurrer.  To  avoid 
that  consequence,  it  is  sufficient  that  the  facts  constituting  an  equita- 
ble cause  of  action  have  been  alleged,  and  that  the  relief  insisted 
upon  is  appropriate  to,  while  it  may  not  be  all  that  will  be  required 
for  a  complete  or  perfect  judgment.  {Hale  v.  OmaJia  Nat  Bh., 
49  K  Y.,  626,  631,  632.)" 

Jf.  L.  Tovmsendj  for  the  appellant.  Kaufma/n,  TrustaU  <6 
Wagner,  for  the  respondent. 

Opinion  by  Daniels,  J. ;  Davis,  P.  J.,  and  Brady,  J.,  concurred. 
Order  affirmed  with  costs,  and  with  liberty  to  defendant  to  answer 
within  the  usual  time,  and  upon  payment  of  costs,  to  be  adjusted. 
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NATHAJiilEL  W.  HOOKER,  Respondent,  v.  WILLIAM  R 

MARTIN   AND   OTHEB8,  APPELLANTS. 

Forecbw/re  — judgmmt  in  (leUonfor  —  iaking  of  portion  of  mortgaged  property  by  cUy 
for  public  use  —  effect  of —right  of  plaintiff  (mortgagee)  to  the  award. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury.  These  actions 
were  brought  in  the  usual  form  for  foreclosure  of  two  purchase- 
money  mortgages,  made  by  the  defendant  William  R.  Martin  to  the 
pkintiflE,  upon  land  in  the  city  of  New  York.  The  appellants 
(Martin,  mortgagor,  and  Arbona,  his  grantee)  answer,  setting  up 
the  taking  of  a  part  of  the  property  described  in  the  mortgage  and 
in  the  complaint  for  public  use,  by  which  such  portion  became 
vested  in  the  mayor,  aldermen  and  commonalty  of  tlie  city  of  New 
York,  and  aver  that  the  plaintiff,  by  reason  thereof,  cannot  maintain 
his  action,  and  that  in  any  event  the  city  should  be  made  a  party  to 
the  action.  An  award  was  made  in  plaintiff's  name  for  the  land 
taken,  and  an  assessment  laid  upon  the  residue  of  the  land  for  benefit, 
in  excess  of  the  award.  The  judgment  establishes  that  plaintiff  is 
entitled  to  collect  the  award  for  the  portion  of  the  mortgaged  prop- 
erty taken  for  public  use,  and  orders  sale  of  the  remainder  for  the 
payment  of  the  amount  due  plaintiff,  after  crediting  defendants  with 
the  amount  of  the  award. 

The  court  at  General  Term  said :  "  The  proceedings  of  the  city 
in  taking  a  portion  of  the  mortgaged  lands  for  public  use  did  not 
displace  or  otherwise  affect  the  lien  upon  the  residue  of  the  mort- 
gaged premises.  So  much  of  the  land  as  was  taken  by  the  city  was 
discharged  of  the  Ken  of  the  mortgage,  and  it  was  not  necessary  to 
make  the  city  a  party  because  of  its  subsequently  acquired  title 
thereto,  for  the  reason  that  the  city  could  not  be  barred  or  affected 
by  the  foreclosure.  The  court  below  awarded  judgment  in  favor 
of  plaintiffs  in  respect  to  the  moneys  awarded  for  damages  in  taking 
the  lands  by  the  city,  and  directed  foreclosure  and  sale  for  the  bal- 
ance only.  This  was  an  equitable  disposition  of  the  rights  of  the 
parties  to  the  action,  and  it  was  not  necessary  to  bring  in  the  city  as 
a  party  for  the  purpose  of  making  that  disposition.    The  Code  only 
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requires  other  parties  to  be  brought  in,  in  cases  where  the  rights  of 
die  parties  ah-eady  before  the  court  cannot  be  disposed  of  without  the 
presence  of  such  absent  person  or  parties.     That  is  not  the  present 


Jos.  B.  Kissick^  for  the  appellants.     Townsend  WandeU^  for  the 
respondent. 
Opinion  by  Davis,  P.  J. ;  Bbady  and  Daniels,  JJ.,  concurred. 
Judgment  affirmed. 


MAETHA  RUCK,   Respondent,  v.  GUSTAV  LANGE, 
Appellant. 

Im  pendens  —  may  he  filed  in  acUon  affecting  leasehold  interest  in  lands 

Appeal  from  an  order  denying  a  motion  to  set  aside  a  notice  of 
the  pendency  of  this  action. 

The  court  at  General  Term  said :  "  This  action  has  been  com- 
menced to  secure  the  specific  performance  of  a  contract  for  the  sale 
of  a  leasehold  interest  in  land  having  about  twenty  years  to  run. 
To  that  extent  it  afiEected  the  title  of  the  premises  in  which  the 
temi  had  been  created.  The  Code  has  not  prescribed  the  extent  to 
which  the  titie  to  real  estate  must  be  aflEected  to  justify  the  filing  of 
notice  of  the  pendency  of  the  action ;  but  it  has  provided,  in  general 
terms,  that  the  notice  may  be  filed  in  any  action  affecting  the  title 
to  real  property.  (Code,  §  132.)  This  was  such  an  action,  and  the 
motion  made  to  set  aside  the  notice  was  properly  denied. 

Leary  cfe  BiscJujff^  for  the  appellant.  J.  (6  H.  DcmchoHy  for  the 
respondent. 

Opinion  by  Daniels,  J. ;  Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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WILLIAM  R.   MARTIN,   Respondent,   v.   THE  WINDSOR 
HOTEL  COMPAlfY,  Appellant. 

10    304| 

—  *      '  Action  by  an  attorney  for  seroieea — defense  that  cha/rgee  anre  exorbitant  and  oppres- 

sive —  rtference  not  usually  ordered  in  stick  cases. 

Appeal  from  an  order  made  at  the  Special  Term,  directing  a 
referee  to  hear,  try  and  determine  the  issues  in  the  action. 

This  action  is  brought  to  recover  for  services  of  the  plaintiff,  as 
an  attorney  and  counselor,  for  a  period  running  from  September, 
1873,  to  the  close  of  the  year  18Y4. 

The  court  at  Greneral  Term  said :  "  We  think  there  is  no  doubt 
that  the  court  below  had  power  to  order  the  reference,  in  its  discre- 
tion. This  court  is,  however,  at  liberty  to  review  the  order,  not- 
withstanding it  was  discretionary.  It  is  apparent  from  the  affidavits 
and  pleadings  that  the  principal  questions  on  the  trial  will  be, 
.  whether  the  plaintiff  performed  the  services  on  the  retainer  of  the 
defendants  or  of  John  T.  Daly,  and  the  fair  value  of  such  services. 
The  issues  ought  not  to  be  long  in  the  trial,  and  the  account  is  not 
complicated  nor  embarrassing.  An  expert  is  not  necessary,  except 
upon  the  question  of  values,  and  as  to  that,  the  experts  are  more 
properly  to  be  the  witnesses.  There  is  no  fixed  rule  which  prevents 
the  reference  of  an  attorney's  account  for  services  to  another  attor- 
ney, and  yet  courts  should  be  careful  to  avoid  referring  such  cases 
to  members  of  the  same  profession,  where  there  appears  upon  the 
face  of  the  claim  good  reason  to  suppose  that  the  client's  resistance, 
,  on  the  ground  of  exorbitance  and  oppression,  may  prove  to  be  well 
founded.  It  is  not  because  such  referees  will  not  do  equal  and  full 
justice  to  the  parties,  but  because  of  a  general  impression  that,  on 
questions  of  compensation  for  legal  services,  lawyers  may  not  be, 
and  sometimes  are  not,  unprejudiced  in  determining  values.  A 
physician  is  not  chosen  as  a  referee  on  physician's  accounts,  nor  are 
clergymen  when  a  pastor  sues  for  the  value  of  his  services,  and  so, 
also,  as  to  all  other  trades  and  professions ;  and  in  the  popular  mind 
it  is,  not  without  some  show  of  reason,  thought  invidious  that 
lawyers  ojjjy  should  be  selected  to  determine  the  claims  of  lawyers. 
It  is  better  for  the  profession  and  for  the  courts  that  this  should 
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not  be  80 ;  and  the  honor  and  well-being  of  the  profession  requires 
that  lawyers  should  not  be  thought  to  flhn'nV  from  an  examination 
of  their  charges  by  a  jury,  enlightened  by  the  opinions  of  other 
lawyers  as  witnesses,  and  by  the  instructions  of  the  courts." 

IajJcs  a.  Lochjoood^  for  the  appellant.     Jmiies  Emott^  for  the 
respondent. 

Opinion  by  Davis,  P.  J. ;  Daniels,  J.,  concurred. 

Present — Davis,  P.  J.,  Daniels  andBBADY,  J  J. 

Order  reversed  and  motion  denied,  without  costs. 


GABRIEL  H.  BARBEY  and  anothek,  Plaintiffs,  v.  BENJA- 
MIN L.  LUDINGTON,  Defendant. 

Agreement  to  eiwre  money  overpaid  to  United  States,  if  recovered — interest  thereon 

foUows  prineipal. 

Motion  on  behalf  of  the  plaintiff  for  a  new  trial,  on  exceptions 
ordered  to  be  first  heard  at  General  Term. 

The  defendant  was  employed  to  recover  back  duties  which  had 
been  paid  by  the  plaintiffs  on  the  importation  of  bronze  powder  and 
Dutch  metal,  in  excess  of  what  it  was  claimed  could  be  legally 
imposed  by  the  United  States  authorities.  The  excess  was  after- 
ward recovered,  with  interest,  and  one-half  the  amount  was  paid  over 
to  the  plaintiffs.  They  claimed,  however,  the  interest  upon  the  half 
retained  by  the  defendant  under  the  agreement  entered  into  when 
they  employed  him.  Their  daim  was  rejected  and  the  complaint 
dismissed  at  the  trial.  By  the  terms  of  the  agreement  the  plaintiff 
agreed  to  allow  the  defendant  "  one-half  or  fifty  per  cent  of  all 
he  may  recover  back  or  obtain  from  the  government  or  its  officers, 
of  the  forty-five  per  cent  duty  heretofore  exacted  or  hereafter 
exacted,"  etc. 

The  court  at  General  Term  said  :  "  No  stipulation  in  any  form  was 
made  on  the  subject  of  interest,  and  its  recovery  was  not  probably  con- 
templated then  by  either  of  the  parties.  When  the  interest  was  recov- 
ered it  must  have  been  as  an  incident  to  the  principle,  which  in  legal 
Hun— Vol.  X.        S9 
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contemplation  it  certainly  was.  {Stevens  v.  Ba^rrmgeTj  13  Wend,  639.) 
And  as  the  agreement  made  in  effect  gave  the  defendant  one-half 
the  forty-five  per  cent  that  should  be  recovered,  by  way  of  prin- 
cipal, his  right  to  an  equal  portion  of  the  interest  would  seem  to 
follow  logically  from  that  circumstance.  In  this  respect  the  agree- 
ment was  expressed  in  plain  terms,  that  the  defendant  should  have 
one-half  of  what  might  be  recovered  of  the  excessive -forty-five  per 
cent.  That  was  substantially  transferred  to  him  and  it  became  the 
source  of  the  interest  retained  by  him  and  now  claimed  by  the 
plaintiffs.  This  interest  accrued  upon  that  half,  and  plainly  seems 
to  be  as  much  his  property,  as  the  agreement  had  made  one-half  of 
the  principal.  It  originated  in  and  accrued  upon  his  half  of  the 
amount  recovered.  It  was  an  incident  of  it,  and  attached  itself  to 
that  half  {MvmseH  v.  Lewis^  2  Den.,  224),  and  to  that  half  the 
plaintiffs  parted  with  their  title  in  favor  of  the  defendant.  By 
means  of  the  rights  so  acquired,  the  accretions  or  fruits  of  the  prop- 
erty or  share  assigned  became  a  portion  of  it,  and  consequently 
belonged  to  him.  The  reasonable  construction  of  the  terms  of  the 
agreement  itself  leads  to  the  same  conclusion.  By  that  he  was  to 
have  one-half  of  all  he  might  recover  or  obtain  of  the  forty-five  per 
cent.  This  should  not  be  restricted,  as  the  plaintiffs  have  insisted, 
to  the  forty-five  per  cent  as  the  extent  of  the  subject-matter  of  the 
contract.  But  it  should  extend  to  whatever  might  be  recovered  on 
the  basis  that  the  forty-five  per  cent  had  been  illegally  exacted. 
He  was  to  have  half  of  what  might  be  recovered  or  obtained  of  the 
forty-five  per  cent.  That  is  one-half  of  what  should  be  recovered 
for  or  on  account  of  this  unlawful  excess  paid  by  the  plaintiffs." 

James   Clo/rk^  for  the  plaintiffs.      Oeorge  W.  Lord^  for  the 
defendant. 

Opinion  by  Daniels,  J. ;  Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Motion  denied  with  costs,  and  iudgment  ordered  for  defendant 
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In  the  Matteb  of  the  Petition  of  JOHN  FOSTER  to  Vacate 

AN  Assessment,  etc. 

Oha^rt&r  of  New  York —chap,  674  ofV&Jl — detignaUon  of  official  paper  under  ^when 

compute. 

Appeal  from  an  order  vacating  an  assessment  for  paving  Twen- 
tieth street,  between  Third  avenue  and  the  East  river. 

The  court  at  General  Term  said :  "  The  assessment  was  made  for 
the  expenses  of  paving  Twentieth  street,  between  Third  avenue  and 
the  East  river.  The  ordinance  directing  the  improvement  was 
adopted  by  the  board  of  aldermen  on  the  3d  of  June,  1872,  and  it 
was  approved  by  the  mayor  the  next  day.  The  evidence  showed 
that  the  mayor  and  comptroller,  on  the  3d  day  of  June,  18Y2, 
designated  the  Daily  Register  as  the  daily  paper  in  which  should  be 
published  every  notice  or  advertisement,  required  by  law  or  ordi- 
nance to  be  published  in  one  or  more  papers  in  the  city  and  county 
of  New  York.  This  designation  was  made  under  the  authority  of 
section  1  of  chapter  574  of  the  Laws  of  1871.  And  by  the  terms 
of  the  act  it  could  only  become  complete  when  the  certificate  mak- 
ing it  was  filed  in  the  office  of  the  comptroller.  The  certificate  was 
dated  on  the  3d  day  of  June,  1872,  but  there  was  no  evidence  given 
showing  it  to  have  been  at  any  time  filed  in  the  comptroller's  office. 
That  was  necessary  under  the  terms  of  this  act  for  the  purpose  of 
making  the  designation  and  creating  the  duty  to  publish  the  resolu- 
tion or  ordinance,  with  the  yeas  and  nays,  and  the  names  of  the  per- 
sons voting  for  and  against  it,  before  it  was  sent  to  the  mayor  for  his 
approval.  (Vol.  1,  Laws  of  1870,  p.  369,  chap.  137,  §  20.)  There  was 
no  proof  of  failure  to  publish,  beyond  the  evidence  that  the  requisite 
publication  had  not  been  made  in  the  Daily  Eegister,  and  that  was 
insufficient,  because  a  completed  designation  of  that  paper  was  not 
shown  before  the  time  when  the  resolution  or  ordinance  was 
approved  by  the  mayor.  And  in  that  case  it  might  veiy  well  have 
been  otherwise  legally  published.  {PeugnePs  Case^  5  Hun,  434.) 
He  should  have  shown  the  filing  of  the  certificate  in  the  comp- 
troller's office  to  render  the  designation  of  the  Daily  Register 
complete." 
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J.  A.  BeaiJl^  for  the  appellant  (the  city).    Allison  <&  Sha/Wy  for 
the  petitioner,  respondent. 

Opinion  by  Daniels,  J. ;  Davis,  P.  J.,  and  Bradit,  J.,  concurred. 

Order  reversed,  rehearing  ordered,  with  costs  to  appellant  to  abide 
event. 


In  the  Matter  of  JAMES  ALEXANDER  STRIKER'S  PErmoN 
TO  HAVE  Stale  Assessments  Yacated. 

AssesMtmts  — pretumpUan  qf  paymerU — caneeOatian  of — power  of  court  owr — par- 

tiea  to  appUoaHonfor, 

Appeal  from  an  order  at  Special  Term  canceling  assessments. 

The  petitioner  applied  to  have  certain  assessments  vacated,  can- 
celed and  declared  null  and  void.  They  were  confirmed  in  the  years 
1836,  1838, 1839  and  1840. 

In  1856  his  father,  who  was  then  the  owner  of  the  property  upon 
which  they  were  imposed,  obtained  an  injunction  which  restrained 
the  city  authorities  from  selling  the  land  to  satisfy  the  assessments, 
and  that  injunction  stiU  continues.  The  assessments  are,  neverthe- 
less, a  cloud  upon  the  title,  and  the  petitioner  for  that  reason  desires 
to  have  them  vacated. 

It  appeared  from  testimony  given  before  the  referee,  that  they 
were  once  marked  paid,  and  that  the  petitioner's  father,  who  owned 
the  property  aflfected,  was  careful  in  the  payment  of  all  assessments. 
It  also  appeared  that  the  records  in  regard  to  such  matters  in  former 
days  were  very  inaccurate,  and  that  in  many  instances  assessments 
which  had  been  paid  were  not  so  marked  ;  that  the  clerks,  then  in 
charge  of  the  records,  had  died,  and  that  in  consequence  of  the 
frequent  removals  of  the  records  and  changes  in  the  departments 
and  bureau,  the  original  records  had  disappeared,  and  that  the  papers 
relating  to  the  estate  affected,  including  papers  of  the  petitioner's 
father,  had  been  lost  by  changes  in  the  oflSces  of  the  brother  of  the 
petitioner,  in  whose  charge  they  were.  The  only  answer  made  to 
these  facts  and  circumstances  was,  that  by  some  of  the  records  the 
assessments  were  not  marked  paid,  and  therefore  continued  to  be 
liens  on  the  land  to  which  they  related,  and  the  question  presented 
by  them  is,  whether  they  afford  a  reasonable  presumption  that  the 
assessments  have  lost  vitality  and  should  not  be  enforced. 
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The  court  at  General  Term  said  :  "  They  would  seem  to  be  snffi- 
eient  for  that  purpose.  It  does  not  appear  why  the  ajssessments  should 
be  continued,  after  they  were  marked  paid,  although  it  may  be 
accounted  for  by  the  inaccuracy  which  at  one  time  prevailed  in  the 
department  having  charge  of  such  matters.  It  does  not  appear, 
either,  why  the  injunction  has  been  allowed  to  continue  for  a  period 
of  more  than  twenty  years  after  it  was  granted,  and  the  omission 
to  explain  this  by  the  authorities  must  be  to  their  prejudice,  because 
the  presumption  is,  that  the  restraint  was  based  upon  facts  and 
circumstances  which  warranted  it,  and  which  have  not  been  over- 
come or  at  all  aflfected  by  any  act  on  their  part  or  behalf. 

Indeed  it  may  be  presumed  that  it  was  granted,  because  the  assess- 
ments were  shown  to  have  been  paid,  a  fact  of  which  there  is  some 
evidence  arising  from  the  entry  of  payment  already  mentioned. 

These  facts  and  circumstances,  taken  in  connection  with  the  long 
delay  which  has  occurred,  justify  the  conclusion  that  the  assessments 
should  not  be  allowed  to  continue  as  a  cloud  upon  the  petitioner's 
title  and  should  be  canceled. 

It  is  objected  that  this  remedy  cannot  be  granted  on  petition,  but 
the  appellant  did  not  object  to  the  investigation  made  on  that 
ground,  and  the  facts  and  all  the  parties  are  before  us. 

The  assessments  are  in  the  nature  of  judgments.  {Mayer  v.  CoL- 
gate^  12  N.  T.,  140.)  They  are  confirfned  by  the  order  of  this  court, 
and  are  subject  to  its  power  and  authority  on  a  question  like  that 
presented  for  consideration. 

The  power  of  this  court  on  motion  or  petition  to  order  a  judg- 
ment canceled  cannot  be  questioned,  and  need  not  be  discussed.  The 
parties  to  these  judgments  are  the  owners  of  the  property,  and  the 
city.   ,They  are  before  us  and  have  presented  their  proofs. 

The  order  made  at  Special  Term  was,  for  these  reasons,  properly 
directed  and  should  not  be  disturbed.  It  is  therefore  afllrmed,  but 
we  think  no  costs  should  be  allowed." 

Sugh  L.  Col6y  for  the  dty,  appellant.    EUiot  F.  Sh&pwrd^  for 

the  petitioner,  respondent. 

Opinion  by  Brady,  J. ;  Davis,  P.  J.,  and  Daniels,  J.,  concurred. 
Order  aflSrmed,  without  costs. 
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In  the  Mattee  of  the  TTabear  Ooepub  of  WALTER  JENNINGS. 
OovH  <f  OefMrdL  Sessions,  qf  Nmo  York  city-^jwrisdiction  cf — pretfwmpUont, 

Certioeaei  to  review  proceedings  on  habeas  corpvSy  in  which  the 
writ  was  dismissed. 

The  commitment  on  which  the  relator  was  held  showed,  that  at  a 
Court  of  Gteneral  Sessions  held  in  and  for  the  city  and  county  of 
New  York,  the  recorder  presiding,  it  was  adjudged,  on  the  confession 
of  the  relator,  that  he  was  guilty  of  burglary  in  the  third  degree  and 
that  he  was  duly  sentenced.  It  was  claimed  by  the  relator  that  the 
conmiitment  was  insufficient,  because  the  General  Sessions  is  an 
inferior  court,  and  all  the  facts  necessary  to  give  it  jurisdiction 
of  the  offense  stated  slu)uld  have  been  set  out 

The  court  at  General  Term  said:  "This  view  is  erroneons. 
The  confession  of  the  relator  lis  itseU  an  admission  of  the  jurisdic- 
tion of  the  court.  If  it  were  not,  the  result  must  be  the  same, 
because  the  Court  of  General  Sessions  is  one  of  general  criminal 
jurisdiction,  having  the  power  to  hear,  determine  and  punish  accord- 
ing to  law  all  crimes  and  misdemeanors  whatsoever,  including 
crimes  punishable  with  death  or  imprisonment  in  the  State  prison 
for  life.  (3  R.  S.  [5th  ed.],  «10.)  The  crime  of  burglary  in  the 
third  degree  is  one  of  which  that  court  can  take  jurisdiction  if 
committed  within  the  county,  and  all  presumptions  are  in  favor  of 
the  jurisdiction  exercised  therefore,  and  of  the  validity  of  the  judg- 
ment pronounced  in  reference  to  it.  This  presumption  arises  from 
its  general  criminal  powers.  {The  People  ex  rd.  Tweed  v.  Lmxnnby 
60  N.  T.,  559.)  The  traverse  did  not  present  an  issue  on  the 
subject,  and  the  presumption  was  not  rebutted." 

William  F.  Howe^  for  the  relator.  B.  K.  Phelfp%y  for  the 
respondent. 

Opinion  by  Beady,  J. ;  Davis,  P.  J.,  and  Daioels,  J.,  concurred 
in  the  result. 

Proceedings  affirmed  and  certiora/ri  dismissed. 
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LTDIA   A   SHAKESPEARE,   Appellant,  v.  WILLIAM  Or. 
MABEHAM,  Executor,  etc.,  and  others.  Respondents. 

Surrogate — juriadtdum  of,  cner  claim  presented  by  executor — Agreement  to  leave 
frapertg  bg  wiU — muit  be  certain  and  definite  —  service  rendered  in  expectation 
ef—remedgof  party  rendering  the  services, 

A  surrogate  has  no  Jurisdiction  or  authority  to  pass  upon  the  validity  of  a  claim 
against  an  estate  presented  by  an  executor  in  his  own  behalf,  where  the  same 
is  contested,  nor  can  a  reference  be  ordered  in  such  a  case  to  determine  the 
flame,  though  all  the  parties  consent  thereto. 

Where  one  person  renders  services  to  another  in  the  expectation  of  receiving  a 
legacy  from  him,  relying  solely  upon  the  testator's  generosity,  there  being  no 
contract,  either  express  or  implied,  that  compensation  shall  be  made  therefor 
by  will,  and  the  party  for  whom  the  services  are  rendered  dies  without  making 
sach  provision,  no  action  will  lie  in  favor  of  the  person  rendering  the  same. 

Where,  however,  a  certain  and  definite  contract  to  leave  property  by  will  is 
clearly  established,  and  the  promisee  has  fully  performed  the  contract  on  his 
part,  a  court  of  equity  will,  in  a  case  free  from  all  objection,  either  on  account 
of  inadequacy  of  consideration  or  of  other  circumstances  rendering  the  claim 
inequitable,  compel  a  specific  performance  thereof. 

Specific  performance  of  such  a  contract  refused  in  this  case,  for  the  reason  that 
the  terms  and  provisions  thereof  were  not  sufficiently  certain  and  definite. 

Where  the  contract  is  too  indefinite  and  uncertain  to  authorize  a  decree  of  specific 
performance,  the  remedy  of  the  party  who  has  rendered  the  services  is  to 
bring  an  action  before  some  tribunal  competent  to  pass  upon  a  disputed  claim, 
to  recover  the  actual  value  of  the  services  rendered,  as  upon  a  quantum  meruit. 
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The  measure  of  damages  in  a  case  in  which  the  claimant  seeks  to  recover  on  an 
agreement  to  support  and  maintain  the  testator  during  the  term  of  his  natural 
life,  is  the  amount  which  the  board  of  the  testator,  and  his  nursing  during  his 
last  illness  were  reasonably  worth,  less  the  value  of  any  services  rendered  by 
him. 

The  expenses  incurred  by  an  executor  in  an  unsuccessful  attempt  to  enforce 
before  the  surrogate,  a  claim  made  by  him  against  the  estate,  including  the  fees 
of  an  auditor  and  his  own  counsel  fees  therein,  should  not  be  allowed  to  him 
out  of  the  estate. 


Appeal  from  a  decree  of  the  surrogate  of  Monroe  county,  ren- 
dered upon  the  final  accoujiting  of  William  G.  Markham,  as  executor 
of  the  last  will  and  testament  of  Wayne  Markham,  deceased. 

J,  Z.  SiaweSy  for  the  appellant.  The  Surrogate's  Court  had  no 
power  to  adjudicate  upon  the  joint  claim  against  the  estate  made  by 
the  executor  and  his  three  sisters.  (Dayton,  Surr.,  394,  549,  551, 
552,  553 ;  id.,  507-509  [3d  ed.]  ;  Merchcmt  v.  M&rchcmt,  2  Bradf., 
432,  447;  3  E.  S.  [5th  ed.],  175,  §§  37,  88;  Tucker  v.  TuokeTy  4 
Keyes,  136, 147 ;  ^stcUe  of  John  Shmo,  1  Tuck.,  352.)  This  being 
a  disputed  claim  and  not  having  been  determined  by  any  authorized 
tribunal,  could  not  be  determined  on  final  accounting  of  the  executor. 
{Tucker  v.  Tucker,  4  Keyes,  136 ;  Redf .,  Surr.,  391,  395 ;  Wilaon  v. 
Baptist  EdAfi.  Sac,  10  Barb.,  309,  316 ;  Curtis  v.  StUweU^  32  id., 
354 ;  Magee  v.  Vedder,  6  id.,  352.)  A  promise  to  pay  deceased 
relatives  for  services  will  not  be  implied,  and  unless  one  is  clearly 
proved  they  will  be  attributed  to  affection  and  generous  kindness,  or 
benefit  received.  {Ma/rga/ret  KeUei^a  JEstate,  1  Tuck.,  28 ;  Oshume 
V.  Osbumey  1  Bradf.,  356 ;  Bowen  v.  Botoen,  2  id.,  336 ;  SobtTison 
V.  Oushmcm,  2  Den.,  149 ;  Williams  v.  Hutchinson^  3  N.  Y.,  812 ; 
Delmott  V.  Taylor,  5  N.  T.  Sur.  R,  417 ;  Weir  v.  Wei/a^s  Admrs., 
3  B.  Mon.,  645.)  Claims  for  service  rendered  in  consideration  of  a 
promised  legacy  can  only  be  sustained  by  positive  and  convincing 
proof.  (2  Kedf .  on  Wills,  281,  282 ;  Graham  v.  Oraham,  34  Penn. 
St.,  475 ;  Thompson  v.  Stevens,  71  id.,  161 ;  Neal  v.  OUmare,  79 
id.,  428.)  This  contract,  if  it  could  be  considered  one,  was  utterly 
void  for  uncertainty  and  indefiniteness.  There  was  no  definite 
legacy  proposed.  No  specified  property  or  fixed  amoujit  to  be  left. 
(17  S.  &  K.,  45.)    The  measure  of  recovery  in  all  such  cases  is  the 
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value  of  the  services.  {Idsk  v.  Sherman^  25  Barb.,  433 ;  Quackenr 
hush  V.  EUe,  5  id.,  469;  Erbm  v.  LoriUa/rd,  19  N.  Y.,  299;  Bob 
inson  v.  Baynar^  28  id.,  494 ;  Bam  v.  jffoodrich^  37  K  H.,  185, 190 ; 
Graham  v.  Orahom^  84  Penn.  St.,  475 ;  Hertzog  v.  Hertzog^  34  id., 
418;  Shermom  v.  KitzmiOer,  17  S.  &  R.,  45 ;  ;9M7e^  v.  WUd^  7 
How.  Pr.,  309 ;  CaXkims  v.  J^aZ*,  39  Barb.,  620 ;  Jacobson  v.  .Scew- 
to-,  3  J.  R.,  199 ;  Patterson  v.  PoM&rson,  13  J.  R.,  379 ;  Wright  v. 
Martmj  13  Wend.,  460 ;  71  Penn.,  161.)  Any  other  rule  of  damages 
would  violate  the  statute  of  wills  and  validate  a  verbal  will,  or,  in 
this  case,  a  verbal  revocation  of  a  wiU.  (3  R.  S.  [5  ed.],  138,  141 ; 
Qraham  v.  Oraham^  34  Penn.  St.,  482.)  A  portion  of  his  prop- 
erty, at  the  time  of  the  claimed  arrangement,  was  real  estate; 
it  wafi  therefore  void  by  the  statute  of  frauds.  (Brown  on  Frauds, 
^  65,  66;  Roberts  on  Frauds,  272.)  If  this  was  a  contract  it 
was  entire,  embracing  realty  and  personalty,  and  therefor  b&  well 
as  for  its  uncertainty,  utterly  void,  and  could  not  be  the  foundation 
of  an  action  or  even  resorted  to  for  a  measure  of  compensation. 
{Kmg  V.  Browny  2  TTill-,  485 ;  Ycm.  AUime  v.  Wemple^  5  Cow.,  162, 
Erbm  v.  IjyrW/vrd^  19  K  T.,  299,  433 ;  lAsk  v.  Sherfncmy  25  Bai'b., 
438 ;  11  Casey,  23-28.)  The  executor  should  not  have  been  and 
should  not  now  be  allowed  the  item  for  counsel.  (26  Barb.,  316 ;  25 
How.,  5 ;  26  N.  T.,  441 ;  39  Barb.,  172.) 

A.  M,  Bingham^  for  the  respondents.  The  validity  of  the  agree- 
ment upon  which  this  claim  is  based  is  settled  by  the  following 
eases :  Dresser  v.  Dresser  (35  Barb.,  573) ;  Thompson  v.  Stevens  (21 
Penn.,  161) ;  Lees  v.  Bale  (10  Wend.,  426).  The  fourth  objection  is 
to  the  allowance  of  $260  counsel  fee.  There  is  no  error  in  the 
allowance  of  this  item  that  appears  in  the  case.  If  the  appellant 
claims  that  such  fees  were  not  properly  allowed  to  the  executor,  he 
should  point  to  some  irregularity  in  such  allowance  so  that  the  facts 
relating  to  the  same  might  appear  by  the  return  of  the  Surrogate's 
Court  {BoMihridge  v.  MoOuUough^  1  Hun,  488.)  The  rule 
seems  to  be  fuUy  settled  that  where  a  contract  is  sufficiently 
certain  to  form  a  basis  for  calculation,  so  that  it  can  be  made 
definite  by  extrinsic  evidence,  it  will  be  enforced.  {OHmum  v.  Cril- 
manj  2  Lans.,  1 ;  Biohards  v.  EcUck^  17  Barb.,  260 ;  ITiompson  v. 
Sieoens,  71  Penn.,  161 ;  Fish  v.  mMa/rd,  21  Wend.,  651.) 
Hun— Vol.  X.        40 
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Taloott,  J. : 

This  is  an  appeal  from  the  decree  of  the  surrogate  of  Monroe 
county,  finally  settling  and  adjusting  the  account  of  William  G. 
Markham,  as  executor  of  the  estate  of  Wayne  Markham,  deceased. 
The  plaintiff  is  the  granddaughter  of  the  deceased,  and  sole  legatee 
for  life  of  the  whole  estate  of  the  deceased,  with  remainder  to  the 
heirs  of  her  body,  shai'e  and  share  alika  She  and  her  children  are 
the  sole  lineal  descendants  of  the  testator,  who  died  at  the  town  of 
Rush,  in  Monroe  county,  in  August,  1872,  at  the  age  of  seventy 
years  and  upwards.  The  respondent  William  G.  Markham,  of  the 
town  of  Rush,  a  nephew  of  the  deceased  and  a  son  of  Guy  Mark- 
ham,  of  Rush,  is  one  of  the  executors  named  in  the  will  of  the  tes- 
tator, and  caused  it  to  be  proved  before  the  surrogate  of  Monroe 
county,  and  took  upon  himself  the  sole  trust  and  duty  of  the  execu- 
tion of  the  will,  the  other  persons  named  therein  as  executors  being 
residents  of  the  State  of  Michigan.  The  proceeding  for  a  final 
accounting  was  at  the  instance  of  the  said  executor.  His  account 
presented  for  settlement,  as  his  -final  account,  credits  the  estate  of 
the  testator  with  the  simi  of  $6,002  in  the  bank  of  Avon  at  the 
time  of  the  decease  of  the  testator,  fifty-two  dollars  in  cash  in  the 
possession  of  the  testator,  and  other  amounts  realized  by  the  executor 
from  the  sale  of  small  amounts  of  personal  property,  the  whole  estate 
amounting  to  $6,199.75.  The  said  account  credits  the  executor  for 
funeral  expenses  paid,  and  for  the  expenses  of  administration,  includ- 
ing twenty-nine  dollars  for  coujisel  fees,  the  whole  amounting  to 
$636.79.    The  executor  then  makes  a  charge,  as  follows : 

"  To  amount  claimed  by  the  executor  jointly  with  Maiy  Mark- 
ham,  Emma  Puffer  and  Isabella  Dunsford,  under  a  contract  with 
testator  for  his  maintenance  during  his  natural  life,  $5,542.06," 
being  the  precise  balance  of  the  estate  which  had  come  to  the  hands 
of  the  executor. 

The  appellant  having  been  cited  appeared  before  the  surrogate, 
and  interposed  objections  in  writing  to  the  allowance  of  said  account, 
in  substance  as  follows : 

First.  That  the  executor  has  not  credited  the  estate  or  charged 
himself  with  interest  on  the  cash  in  the  bank  of  Avon,  although  he 
has  had  the  use  of  and  interest  upon  the  said  sum  of  money  in  said 
bank  of  Avon  and  elsewhere. 
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Secondly.  That  the  item  of  $5,542.96  charged  againfit  the  estate, 
as  claimed  by  the  executor  jointly  with  others,  is  erroneons,  and 
should  not  be  allowed  by  the  surrogate,  for  the  following  reasons : 

First.  That  the  said  claim  as  charged  in  said  account  is  wholly 
false  and  fictitious,  and  is  not  a  legal  charge  against  said  estate  or 
said  executor,  nor  is  said  estate  or  said  executor  liable  for  the  pay- 
ment of  the  same  or  any  part  thereof. 

Second.  That  said  executor  has  not  paid  said  amount  or  any  part 
thereof  to  any  person. 

Third.  That  no  voucher  evidencing  such  payment  is  produced. 

Fourth.  That  no  daim  for  the  payment  of  said  amount  of 
$5,542.96  has  been  presented  by,  or  on  behalf  of  said  executor 
alone,  or  with  other  persons,  to  the  surrogate,  supported  by  affida- 
vit as  required  by  statute  in  case  of  claims  made  by  executors 
against  the  estate  in  their  hands  for  settlement. 

Fifth.  ISTo  proper  or  sufficient  proof  of  said  claim  has  been  made 
before  said  surrogate. 

The  objections  of  the  appellant  contain  three  other  objections  to 
the  said  account  and  the  affidavit  accompanying  the  same,  and  con- 
clude with  an  objection  that  the  surrogate  has  no  jurisdiction  or 
authority  to  pass  upon  or  allow  the  disputed  daim  of  Mary  Mark- 
ham  and  others,  whether  considered  separately  or  jointly  with  the 
claim  of  the  executor.  Upon  filing  the  said  objections,  the  surro- 
gate overruled  all  the  objections  to  his  jurisdiction,  and  made  an 
order,  referring  it  to  an  auditor  to  hear,  examine  and  report  on  the 
claim  made  by  the  executor  jointly  with  Mary  Markham  and  others. 
The  auditor  reported  in  favor  of  the  allowance  of  the  claim,  and 
the  testimony  taken  before  him  constitutes  a  part  of  the  case.  From 
the  auditor's  report  of  the  testimony  it  appears  that,  at  the  com- 
mencement of  the  proceedings  before  him,  it  was  agreed  by  the 
parties  that  the  said  auditor  should  take  the  proofs  of  the  said 
claim  and  pass  upon  and  determine  the  same,  and  report  thereon  to 
the  surrogate,  with  his  opinion,  in  pursuance  of  the  order  of  the 
surrogate.  The  auditor  made  his  report  sustaining  the  claim  on  the 
17th  of  July,  1875.  On  the  27th  day  of  July,  1875,  the  attorney 
for  said  executor  filed  a  paper  in  the  office  of  the  surrogate,  contain- 
ing a  statement  of  the  claim,  by  Emma  Puffer,  Mary  Markham 
and  M.  Isabel  Dunsf  ord,  with  their  several  affidavits  that  the  same 
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was  true  in  all  respects;  that  no  part  of  the  same  had  been  paid 
and  that  no  ofisets  exist  against  said  account.  The  claim  was  stated 
as  follows :  "  The  estate  of  Wayne  Markham.  in  account  with  S. 
Emma  Puffer,  M.  Isabel  Dnnsford  and  Mary  E.  Markham,  jointly 
with  William  G.  Markham,  executor :  To  amonnt  due  upon  con- 
tract for  support,  $6,000,  our  interest  being  three-quarters  of  the 
amount  npon  equal  distribution,  to  wit :  $4,500."  The  same  paper 
also  contained  an  acknowledgement,  dated  January  1, 1874,  purport- 
ing to  have  been  signed  by  S.  Emma  Puffer,  Mary  E.  Markham  and 
M.  Isabel  Dunsf ord,  that  they  had  received  their  "  several  interest 
in  the  foregoing  daim  "  from  the  execut6r.  On  the  29th  day  of 
July,  1875,  a  final  hearing  was  had,  and  a  motion  was  made  on 
behalf  of  the  executor  to  confirm  the  report  of  the  auditor,  and 
thereupon  the  appellant  filed  written  objections  to  the  facts  found  and 
the  conclusions  of  law  of  the  auditor  upon  various  special  grounds 
touching  the  validity  of  the  claim,  and  also  objected  that  the  execu- 
tor had  not  complied  with  the  statute  providing  for  the  proof  of 
claims  in  favor  of  executors  against  estates  in  their  hands,  and 
renewed  substantially  the  same  objections  she  had  previously  made 
to  the  authority  of  tlie  surrogate  to  pass  upon  the  claim  and  to  the 
form  of  the  verifications.  Afterwards,  and  during  the  said  final 
hearing,  the  surrogate  allowed  the  executor  to  file  a  new  statement 
of  the  claim  substantially  in  the  same  form  as  stated  in  his  account, 
with  the  additional  statement  that  he  had  paid  to  the  other  joint 
claimants  their  distributive  shares,  with  the  usual  affidavit  of  veri- 
fication, and*  that  the  account  actually  accrued  against  Wayne 
Markham  in  his  lifetime,  and  that  no  part  thereof  had  been  paid  or 
settled  as  to  him,  the  executor,  nor  except  as  paid  by  him  to  the  other 
joint  claimants  thereof.  To  the  filing  of  this  paper  the  appellant  also 
objected,  and  again  renewed  her  objection  to  the  power  and  authority 
of  the  surrogate  to  pass  upon  the  same.  All  the  objections  made  by 
the  appellant  to  the  report  and  opinion  of  the  auditor,  and  to  the  power 
and  jurisdiction  of  the  surrogate,  to  the  form  and  verification  of  the 
accounts,  and  all  her  objections  were  overruled,  and  on  the  18th  day  of 
December,  1875,  the  surrogate  made  a  decree  in  the  proceeding,  sus- 
taining the  report  and  opinion  of  the  auditor  allowing  said  joint  daim, 
and  finally  settling  the  executor's  account.  The  account  was  finally 
settled,   as  rendered  by  the  executor,  except  that  the  latter  was 
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charged  interest  on  $6,000,  for  six  months,  and  was  credited  in  gross 
with  $260  connsel  fees,  and  $60  auditor's  fees ;  it  not  appearing, 
however,  that  any  vouchers  for  said  connsel  fees,  or  auditor's  fees, 
were  presented,  or  any  specification  of  the  items  given.  On  this 
case  the  first  question  to  be  determined  is,  whether  the  surrogate 
had  any  jurisdiction  to  pass  upon  the  said  joint  claims,  or  any 
authority  to  allow  the  same  as  a  part  of  the  executor's  account. 

The  long  controversy  which  has  existed  on  this  subject  in  the 
courts  was,  as  we  understand^  finally  put  at  rest  by  the  decision  of 
the  Court  of  Appeals  in  the  case  of  Tucker  v.  Tucker  (4  Keyes,  136). 
A  reference  to  the  various  preceding  decisions  of  the  various  courts 
on  the  subject  may  be  found  in  the  elaborate  opinion  of  the  surro- 
gate of  New  York,  in  The  MaMer  of  the  Estate  of  John,  Shcuvo  (1 
Tucker,  352.) 

In  the  case  of  Tucker  v.  Tucker  {mpra;  also  reported  in  4 
Abbott's  Decisions  of  the  Court  of  Appeals,  428),  it  is  expressl/ 
held,  that  upon  a  final  or  litigated  accounting  of  an  executor,  the 
surrogate  has  no  jurisdiction  to  try  the  validity  and  amount  of  a  dis- 
puted demand  against  the  estate.  That  the  consent  of  the  parties  to 
go  on  before  the  auditor  cannot  be  sustained  as  an  arbitration,  is 
also  held  in  the  same  case,  upon  the  ground  that  consent  cannot 
confer  jurisdiction  of  the  subject-matter,  upon  a  court  professing  to 
act  as  such,  but  proceeding  without  jurisdiction  of  the  subject. 

The  whole  proceeding  by  and  before  the  surrogate  of  Monroe 
county,  in  this  case  of  a  disputed  claim  against  the  estate,  by  which 
the  claim  was  allowed  was  corcmi  nonjudice^  and  void.  But,  as  we 
are  desired  to  examine  the  merits  of  the  claim  itself,  we  proceed  to 
do  so,  in  the  hope  that  it  may  possibly  tend  to  prevent  further  liti- 
gation between  the  parties. 

It  appears  that  the  testator  had  been  for  some  time  a  resident  of 
Kalamazoo,  in  the  State  of  Michigan,  where  he  made  his  will  bear- 
ing date  the  18th  day  of  March,  1871,  while  he  was  residing  in  the 
family  of  appellant  and  her  husband.  About  the  month  of  April, 
1871,  he  wrote  to  his  brother,  Guy  Markham,  of  Rush,  in  the  county 
of  Monroe,  in  this  State,  that  he  had  had  some  misunderstanding  or 
difficulty  with  Shakespeare,  the  husband  of  the  appellant,  and  that 
he  was  under  the  necessity  of  seeking  a  new  home,  and  that  he  would 
like  to  come  and  live  with  the  said  Guy  Markham  and  his  (Guy's) 
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children,  saying  he  thought  he  could  make  himself  as  useful  to  Guy 
and  his  family  a&  any  place  he  could  go  to,  and  would  be  willing  to 
do  so  as  far  as  his  health  would  permit ;  that  if  he  could  do  so,  he 
would  pay  them  for  all  trouble  and  expense,  if  he  had  enough  to  do 
80  with,  and  that  what  little  property  he  had  would  go  to  the  per- 
son or  persons  who  befriended  him  in  his  old  age,  stating  that  he 
thought  he  should  save  of  his  property  over  $6,000,  and  requesting 
the  said  Guy  to  come  out  to  Kalamazoo  so  that  he  could  talk  and 
advise  with  him.  Guy  Markham,  in  pursuance  of  such  request, 
went  to  Kalamazoo,  when  the  request  was  repeated,  that  the  testator 
might  come  and  live  with  him  (Guy).  Guy  consented  to  the  propo- 
sition for  himself,  but  informed  the  testator  that  he  could  make  no 
arrangement  with  him  until  he  had  conferred  with  his  (Guy's)  wife 
and  children.  In  about  the  month  of  May,  1871,  the  testator  came 
to  the  home  of  Guy  Markham,  in  the  town  of  Rush,  and  remained 
*there  as  one  of  the  family  till  he  died,  in  August,  1872. 

Guy  Markham  lived  on  a  farm  of  250  acres  in  the  town  of  Rush, 
owned  by  him,  but  the  business  of  the  farm  was  carried  on  by  the 
defendant,  William  G.  Markham,  and  in  his  name,  and  it  was  under- 
stood that  all  the  produce  of  the  farm  belonged  to  William  G., 
without,  so  far  as  appears,  any  definite  agreement.  Guy  Markham 
had  also  three  daughters,  who  superintended  the  household  matters, 
and  it  was  understood  in  the  family  that  the  said  three  sisters 
were  jointly  interested  with  William  G.  in  the  avails  of  the 
farm,  although  no  definite  arrangement  to  that  eflEect  existed 
between  them.  Guy  Markham  and  his  wife  lived  in  the  family. 
One  of  the  daughters,  Mrs.  Puffer,  resided  with  her  husband  in 
South  Carolina,  but  was  generally  at  her  father^s  house  in  Rush, 
during  the  summer.  Another  one  of  the  daughters,  Mary,  was 
frequently  absent  from  home.  The  testator  appears  to  have  been  a 
carpenter  by  trade,  but  had  been  engaged  in  carrying  on  a  book- 
store in  Kalamazoo,  in  copartnership  with  the  appellant's  husband. 
After  the  testator  came  to  Rush,  he  fitted  up  a  room  in  the  house 
for  himself,  and  occupied  the  same  until  his  death.  Soon  after  he 
came  to  Rush,  some  talk  was  had  about  the  terms  on  which  he 
was  to  live  there,  but  no  definite  agreement  was  made  until  some 
timef  about  the  month  of  July,  1872,  when  the  children  all  being  at 
home,  the  testator  caused  them  all  to  be  assembled  together  with 
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Guj  lyTftrlrhft-Tn  and  his  wife,  stating  that  he  wished  to  get  the 
family  all  together,  to  state  to  them  what  the  bargain  was,  in  rela- 
tion to  his  living  there,  and  it  was  then  arranged  between  the  tes- 
tator and  the  said  family  of  Gny  Markham  that  they  should  support 
him  as  long  as  he  lived,  and  for  such  care  and  support  he  was  to 
give  them  all  his  property.  This  was  said  to  the  children  individu- 
ally, and  it  was  then  understood  that  if  one  failed  to  furnish  such 
care  and  support  the  other  would  do  it.  There  was  nothing  agreed 
as  to  when  the  property  was  to  be  delivered,  or  as  to  the  manner  in 
which  it  was  to  be  conveyed  or  secured ;  and  it  was  not  the  under- 
standing of  the  parties  that  the  property  or  any  part  of  it  should  be 
delivered  in  the  lifetime  of  the  testator,  but  the  same  was  to  be 
used  and  controlled  by  the  testator  during  his  life.  The  auditor  to 
whom  the  matter  was  referred  reports,  as  a  matter  of  fact,  that  the 
agreement  was  made  by  and  between  the  t^tator  and  the  four 
children,  but  the  opinion  of  the  auditor  on  matters  of  fact  was  not 
controlling  to  the  surrogate.  The  whole  evidence  was  before  him, 
and  is  before  this  court.  We  think  it  quite  uncertain  upon  the 
testimony  whether  or  not  the  four  children  of  Guy  Markham  were 
the  only  persons  whom  the  testator  supposed  were  to  agree  to  furnish 
him  the  support,  etc.,  which  he  intended  to  provide  for.  Guy  Mark- 
ham testifies  that  when  he  saw  the  testator  in  Michigan  the  latter 
said,  "  if  he  could  come  and  live  with  me  he  expected  I  would  have 
what  he  had ;  whoever  took  care  of  him  should  have  what  he  had. 
He  said  he  had  no  one  else  he  wanted  to  leave  his  means  with,  but 
those  who  took  care  of  him  in  his  old  age."  *  ♦  ♦  «  When  we* 
got  home  I  told  the  children  what  proposition  he  had  made,  and  if 
they  agreed  to  it  it  would  be  all  right.  He  told  her  [Guy  Mark- 
ham's  wife]  he  wanted  to  live  with  us,  and  compensate  us  with  his 
means." 

Mr.  Puffer  states,  in  reference  to  the  assembling  together  of  the 
family,  when  the  contract  was  made :  '^  He  wanted  to  see  the  whole 
family  together  to  have  it  sanctioned,  and  have  my  consent  to  it." 

Mr.  and  Mrs.  Guy  Markham  were  present  at  the  conversation 
when  the  agreement  was  made,  as  members  of  the  family.  Guy 
Markham  was  the  owner  of  the  house  in  which  the  testator  lived, 
and  of  the  farm,  from  which,  at  all  events,  the  principal  part  of  his 
support  was  expected  to  be  furnished,  and  was  the  head  of  the 
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family  in  which  the  testator  desired  and  expected  to  spend  his  days. 
The  children  were,  as  Guy  Markham  says,  "running  the  farm  with 
his  advice  and  consent."  It  does  not  appear  that  there  was  any 
definite  arrangement  on  the  subject,  or  any  agreement  for  running 
the  farm,  but  what  Guy  Markham  might  have  put  an  end  to  at  any 
time,  by  his  mere  volition.  It  does  not  appear  that  his  children  had 
any  independent  property  which  would  enable  them  from  their  own 
means  to  furnish  such  support  as  he  (the  testator)  desired.  It  appears 
to  us,  that  the  idea  of  the  testator  was,  so  far  as  any  binding  contract 
was  to  be  made,  that  the  agreement  was  with  Guy  Markham,  and  that 
the  conversation  at  which  the  children  were  present  was  for  the 
purpose  of  having  the  arrangement  generally  understood  in  the 
family,  and  acquiesced  in.  According  to  Puffer's  testimony,  at  the 
time  of  assembly  of  the  family,  and  after  the  conversation,  in  which 
such  contract  was  made,  was  held,  the  testator  said  "  that  he  was 
very  glad  that  everybody  consented,  and  that  it  was  settled."  The 
claim  in  the  case  is  made  in  behalf  alone  of  the  executor  and  the 
other  children  of  Guy  Markham.  It  seems  to  us  that  the  testator 
understood,  at  all  events,  that  Guy  Markham,  the  recognized  head 
of  the  family,  which  he  was  dealing  with  as  a  family,  was  certainly 
interested,  if  not  solely  interested  in  the  contract.  On  the  other 
side,  so  far  as  any  precise  contract  was  intended,  in  fact,  it  was  an 
arrangement  which  neither  party  contemplated  at  the  time  as  a 
binding  contract,  founded  upon  a  valuable  consideration,  between 
the  testator  and  anybody,  except  Guy  Markham,  but  in  which,  for 
the  sake  of  harmony,  the  general  acquiescence  of  the  entire  family 
was  desirabla 

The  will  of  the  testator,  before  referred  to,  appointed  the  defend- 
ant, William  G.  Markham,  as  one  of  the  executors.  He  propounded 
it  for  probate,  and  he  only  of  the  persons  named  as  executors  took 
upon  himself  the  trust  and  duties. 

It  was  well  known  in  the  family  that  the  testator  had  such  a  will, 
and  on  one  occasion  he  went  with  Guy  Markham  to  the  neighbor- 
ing village  of  Avon,  with  the  avowed  purpose  of  having  his  will 
changed.  The  executor  admits  that  he  knew  the  testator  had  a  will, 
but  did  not  know  the  contents  of  it.  He  had  before  told  Guy  Mark- 
ham that  "  he  wanted  to  alter  it  so  that  Shakespeare  should  not  get 
any  of  his  property."    So  that  it  was  known  in  Guy  Markham's 
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family  not  only  that  the  testator  had  made  a  will,  but  that  it  was  a 
will  under  which  the  testator,  at  least,  was  apprehensive  that  the 
husband  of  the  appellant  might  claim  some  interest  in  the  property 
he  should  leave,  or  some  part  thereof,  which  was  wholly  inconsistent 
with  any  agreement  or  settled  determination  that  Guy  Markham's 
family  should  have  his  entire  property.  It  appears  that  on  one  occa- 
sion when  he  went  to  Avon,  a  neighboring  village,  for  the  avowed 
purpose  of  having  his  will  changed,  Guy  Markham  accompanied 
him,  but  he  was  readily  persuaded  by  Guy  to  abandon  the  purpose 
for  the  time  being,  on  the  ground  that  it  would  be  better  to  consult 
a  lawyer  of  more  experience  than  such  as  could  be  found  at  Avon  — 
one  that  Guy  suggested,  residing  at  another  place.  There  is  much 
testimony  tending  strongly  to  show  that  the  claim  in  behalf  of  the 
executor  and  the  other  children  set  up  in  the  executor's  account  is 
an  after-thought,  and  that  it  was  not  pretended  by  the  executor,  for 
a  considerable  period  after  the  death  of  the  testator,  that  he  and  his 
sisters  were  entitled  to  the  whole  of  the  testator's  property  after  his 
death.  The  executor's  letters  and  conversations  clearly  show  that 
at  first  a  claim  to  the  entire  property  was  not  intended. 

The  plaintiff  and  her  children  are  the  only  lineal  descendants  of 
the  testator,  his  sole  heirs  at  law,  and  the  natural  objects  of  his 
bounty  as  well  as  his  universal  legatees. 

The  estate  of  the  testator,  at  the  time  of  the  arrangement  with 
the  family  of  Guy  Markham,  seems  to  have  consisted  almost  entirely 
of  personal  property,  such  as  bonds,  mortgages  and  notes,  and  money 
deposited  iu  bank. 

The  only  interest  he  appears  to  have  had  in  real  estate  at  that 
time  was  some  title  or  interest  in  two  cemetery  lots,  one  at  Clark- 
son,  in  Monroe  county,  where  his  wife  had  been  buried,  and  in 
which  the  testator  desired  and  expected  to  be  and  was  buried,  and 
one  at  Kalamazoo.  Probably  these  cemetery  lots  were  not  under- 
stood to  be  embraced  in  what  the  testator  termed  his  property,  or 
his  "  means,"  and  were  not  intended  by  him,  or  understood  by  the 
other  parties,  to  be  embraced  in  the  arrangement  or  understanding, 
such  as  it  was,  in  reference  to  the  disposition  of  his  property  after 
his  death,  ajs  a  compensation  to  those  who  should  take  care  of  him 
untQ  he  died.  We  do  not  think,  therefore,  that  the  supposed  con- 
tract was  void,  under  the  statute  of  frauds,  as  an  agreement  to  con- 
HuN— Vol.  X.         41 
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vey  real  estate  not  in  writing.  But  there  are  other  objections  to  the 
parol  proof  of  this  supposed  contract,  which,  in  our  view,  are  fatal 
to  its  operation  as  a  definite  contract.  Such  contracts  have  a  tendency 
to  subvert  the  statute  of  wills,  and  to  do  away  with  all  those  safe- 
guards in  respect  to  the  posthumous  disposition  of  property  with 
which  the  law  surrounds  such  instruments. 

Where  a  party  renders  services  to  another  in  the  expectation  of  a 
legacy,  and  in  sole  reliance  on  the  testator's  generosity,  without  any 
contract,  express  or  implied,  that  compensation  shall  be  provided  for 
him  by  will,  and  the  party  for  whom  such  services  are  rendered 
dies  without  making  such  provision,  no  action  lies,  but  where,  from 
the  circumstances  of  the  case,  it  is  manifest  that  it  was  understood 
by  both  parties  that  compensation  should  be  made  by  will,  and  none 
is  made,  an  action  lies  to  recover  the  value  of  such  services.  {Mar- 
tin V.  Wright^s  Admrs.j  13  Wend.,  460 ;  Patteraon  v.  Patterson^  13 
Johns.,  379 ;  Jacobson  v.  Le  Ora/nge^  3  id.,  199 ;  lAsk  v.  8herma/n^ 
25  Barb.,  433 ;  QuoGkenfmsh  v.  EUe^  5  id.,  469 ;  Erben,  v.  LoriUcMrdj 
19  N.  T.,  299;  JSobmson  v.  Rayner^  28  N.  T.,  494;  Oraham  v. 
OraJiam,  34  Penn.  St.,  475.) 

There  is,  upon  the  authorities,  no  doubt  that  in  a  case  where  a  cer- 
tain and  definite  contract  is  clearly  established,  even  though  it 
involves  an  agreement  to  leave  property  by  will,  and  it  has  been 
performed  on  the  part  of  the  promisee,  equity  in  a  case  free  from 
all  objection  on  account  of  the  adequacy  of  the  consideration,  or 
other  circumstance  rendering  the  claim  inequitable,  will  compel  a 
specific  performance,  though  as  an  original  question  it  might  be 
considered  doubtful  whether  in  any  such  case,  especially  when  the 
contract  is  sought  to  be  established  by  parol  testimony,  so  patent  a 
means  for  the  evasion  of  the  provisions  for  the  security  of  prop- 
erty, furnished  by  the  statute  of  wills,  should  have  been  allowed. 
But  courts  of  equity  having  been  pressed  by  the  hardship  of  par- 
ticular cases,  and  the  unreasonable  and,  perhaps,  often  fraudulent 
conduct  of  the  decedent  have  made  precedents  on  the  subject  which 
have  resulted  in  the  establishment,  as  a  principle  of  equity  law,  that 
in  such  cases  the  court  will  often  decree  a  specific  performance,  and 
charge  those  holding  the  property  under  the  will  with  a  trust  for 
the  benefit  of  the  party  to  whom  it  was  agreed  to  be  given.  {Pcur- 
9eU  V.  Stryker^  41  N.  Y.,  480.)    But  in  the  cases  in  which  such  con- 
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tracts  are  set  np,  and  especially  where  they  are  attempted  to  be 
established  by  parol  testimony,  the  temptation  and  opportunity  for 
frand  is  such  that  they  are  looked  upon  with  suspicion,  and  the 
courts  require  the  clearest  evidence  that  a  contract  founded  on  a 
valuable  consideration,  and  certain  and  definite  in  all  its  parts,  should 
be  shown  to  have  been  deliberately  made  by  the  decedent  {OffUme 
V.  OffUmey  1  Bradf .,  366  ;  JBowen  v.  JBoweriy  2  id.,  336 ;  WilUams 
V.  Hvtchmson^  3  N.  T.,  312 ;  Bobmson  v.  Baynor,  28  id.,  494 ; 
lAak  V.  Shermom^  26  Barb.,  433,  and  cases  before  cited.)  It  is 
claimed  that  the  contract  relied  upon  in  this  case  is  within  the 
statute  of  frauds,  as  one  not  to  be  performed  within  a  year.  In 
regard  to  this  question  the  state  of  the  law  may  be  said  to  be  uncertain. 
The  case  of  Dresser  v.  Dresser  (36  Barb.,  6Y3)  went  to  the  Court  of 
Appeals,  where,  as  stated  by  Mr.  Abbott,  two  opinions  on  this  point 
were  delivered,  one  holding  the  contract  void,  the  other,  valid ;  but 
the  court  did  not  pass  upon  the  question.  (Table  of  Cases  Criticised, 
1  Abbott's  Dig.  of  New  York  Reports,  Ixiv.)  The  case  in  36  Bar- 
bour is  stated  to  have  been  followed  by  the  General  Term  in  the 
third  department  in  Kent  et  al.  v.  Kent  et  dL.  (1  Hun,  629),  but  the 
latter  case  is  not  fully  reported. 

But  waiving  the  question  arising  upon  the  statute  of  frauds,  we 
think  the  contract,  as  appearing  in  the  evidence,  is  too  uncer- 
t^n  to  require  a  specific  performance  —  such  a  performance  as  this 
executor  has  undertaken  to  render  by  his  account.  First.  It  seems 
to  us,  if  it  be  admitted  that  the  executor  and  his  sisters  were  at  all 
interested  as  contracting  parties,  yet  Guy  Markham  was  also  inter- 
ested as  the  principal  party  contracting  with  the  testator.  Second. 
The  amount  to  be  given,  after  the  death  of  the  testator,  to  the 
parties  ^ho  should  have  supported  and  taken  care  of  him  till  death, 
was  obviously,  as  shown  by  the  repeated  declarations  of  the  testator 
to  various  members  of  the  family,  intended  as  a  compensation  for 
such  services,  and  to  go  to  the  person  or  persons  only  who  had  per- 
formed such  services. 

There  was  no  contract  to  devise  or  bequeath  to  the  executor  and 
his  sisters  jointly,  share  and  share  alike,  the  entire  amount  of  the 
testator's  estate,  and  it  is  evident  from  the  testimony  that  the  services 
of  all  were  not  equal,  or  expected  to  be  so.  Third.  The  services  to 
be  rendered  were  uncertain  in  their  character,  not  only  in  respect  to 
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the  time  of  contmuance,  but  in  regard  to  their  nature  and  character. 
Fourth.  The  compensation  to  be  made  for  the  services  was  uncer- 
tain. It  was  not  specifically  agreed  in  what  manner  the  property  of 
the  testator  was  to  be  conveyed  or  secured  to  the  other  parties.  It 
was  to  be  used  and  controlled  by  him  during  his  life.  There  was 
no  restraint  by  the  supposed  contract,  upon  the  testator's  power  to 
dispose  of  the  same,  or  any  part  thereof,  during  his  life,  and  the 
amount  which  he  should  leave  at  his  death  was  therefore  wholly 
uncertain.  The  contract,  therefore,  by  reason  of  its  uncertainty, 
was  one  which  a  court  of  equity  would  not  be  under  the  necessity 
of  compelling  performance  of.  {Stcmton  et  al,  v.  Miller^  58  N.  Y., 
192 ;  Hobmson  v.  Rayner^  28  id.,  494 ;  Lisk  v.  Sherman^  25  Barb., 
433 ;  NedPa  Exra.  v.  OHmare^  79  Penn.,  421.)  The  case  of  Lisk 
V.  Shermcm  (26  Barb.,  433),  was  quite  similar  to  this  in  its  leading 
features.  There,  the  agreement  was  that  the  plaintiflE  was  to  live 
with  and  take  care  of  the  testatrix  as  long  as  the  latter  lived,  and  at 
her  death  was  to  have  aU  the  property  which  the  testatrix  should 
have  at  her  death.  A  suit  had  been  in  the  first  instance  commenced 
for  the  specific  performance  of  the  contract,  and  such  relief  had 
been  denied.  (See  Opinion,  p.  437.)  Afterwards  an  action  was  com- 
menced to  recover  damages  at  law  for  the  breach  of  the  contract, 
and  on  the  trial  thereof  the  court  had  admitted  evidence  to  show 
the  value  of  the  property  of  the  intestate  at  her  decease,  as  govern- 
ing the  measure  of  damages.  This  was  held  error,  and  the  opinion 
of  the  court,  delivered  by  Justice  Wells,  on  the  point  of  the  uncer- 
tainty of  the  agreement,  is  as  follows  :  "  The  uncertainties  connected 
with  this  agreement  forbid  the  idea  that  any  pecuniary  amount  of 
compensation  for  the  plaintifPs  services  could  have  been  in  the  mind 
of  either  of  the  parties,  or  that  either  could  have  had  in  mind  any 
standard  by  which  their  pecuniary  value  could  be  regulated  or  deter- 
mined at  the  time  the  agreement  was  entered  into.  The  services  to 
be  rendered  were  imcertain,  both  in  respect  to  the  time  they  were  to 
continue,  and  as  to  their  character  and  extent.  The  compensation, 
also,  was  equally  uncertain." 

In  this  case,  the  testator,  a  man  in  general  good  health  and  active 
for  his  age,  came  to  reside  in  the  family  of  his  brother  in  May, 
1871,  doing  chores  and  other  light  work  about  the  farm  as,  at  least, 
part  compensation  for  his  support.    He  died  in  August,  1872,  after 
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an  illness  of  two  or  three  days.  He  left,  after  paying  all  funeral 
expenses  and  other  charges  of  the  executorship,  the  sum  of 
$5,542.96,  the  whole  of  which  the  executor  has,  by  his  account, 
undertaken  to  appropriate  to  himself  and  his  sisters,  by  virtue  of 
the  agreement  before  referred  to.  It  is  manifest  that  the  supposed 
compensation  is,  at  all  events,  largely  in  excess  of  the  services  and 
support  rendered.  To  allow  such  a  claim  to  be  enforced  in  behalf 
of  the  interested  executor  by  a  proceeding  in  the  nature  of  a  decree 
for  specific  performance,  is  not  at  all  equitable  in  its  results,  and 
ought  not  to  be  permitted  in  a  court  of  equity,  unless  as  the  conse- 
quence of  an  absolute  and  certain  contract,  clear  and  definite  in  all 
points,  and  performed  by  those  who  allege  it.  Certainly,  the  rule 
authorizing  the  parties  who  have  rendered  these  services  with  an 
understanding  that  they  were  to  receive  compensation,  to  recover  at 
law  what  the  services  are  reasonably  worth,  is  the  more  just,  and 
less  subversive  of  the  statute  of  wills,  and  such,  we  think,  is  the 
rule  to  be  derived  from  all  the  authorities.  In  the  case  of  Parsell 
V.  Stryker  (41  N.  T.),  relied  upon  by  the  auditor  in  his  opinion, 
there  was  a  specific  agreement  in  writing  to  give  the  plaintiff  a 
certain  farm,  unincumbered,  except  by  a  provision  for  the  support 
of  the  mother  and  an  imbecile  sister  of  the  plaintiff.  The  services 
agreed  to  be  rendered  by  the  plaintiff,  had  been  rendered  for  many 
years.  The  case  of  ParaeU  v.  Stryker  was  an  action  in  equity  for 
specific  performance.  The  judgment  in  that  case  proceeded  prin- 
cipally on  Johnson  v.  HvhheU^  a  case  in  the  Court  of  Chancery  in 
New  Jersey,  where  the  son,  having  by  devise  from  his  mother 
received  a  larger  proportion  of  her  property  than  had  been  given  to 
his  sister,  had,  upon  the  earnest  appeal  of  the  father,  and  upon  the 
promise  of  the  latter  that  he  would  leave  all  his  own  property  to  the 
two  children  share  and  share  aUke,  if  the  son  would  convey  to 
the  sister  certain  lands  to  equalize  the  situation  of  the  brother  and 
sister  under  the  mother's  will,  the  contract  being  made  in  the 
presence  of  and  with  the  consent  of  the  sister,  the  son  had  conveyed 
the  land  in  question  to  his  sister.  The  father  died,  having  by  his 
win  disinherited  the  son.  On  a  bill  filed  by  the  son  for  a  specific 
performance  of  the  father's  contract,  and  for  general  relief,  the 
chancellor  refused  a  specific  performance,  but  held  for  the  daughter 
to  retain  the  lands  conveyed  by  the  son  in  consideration  of  the 
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father's  contract  was  unjust  and  fraudulent,  and  ordered  her  to 
reconvey  those  lands  to  the  son.  The  other  cases  cited  in  the 
opinion  in  the  case  of  Pa/rseU  v.  Stryker  are  mostly  cases  arising 
upon  precise  ante-nuptial  agreements  and  settlements,  and  the 
covenants  therein  contained.  The  case  of  Jonea  v.  Ma/riMi^  cited 
in  the  case  in  41  New  York,  and  also  by  Chancellor  Williamson  in 
Johnson  v.  Evbhell  {mprd)^  by  mistake  as  from  3  Ambler,  is, 
in  fact,  reported  in  8  Anstruther.  It  was  reversed  in  the  House 
of  Lord3,  and  a  full  statement  of  the  points  in  that  case  is  to  be 
found  in  a  note  to  HcmdaU  v.  WHMa  (5  Vesey,  262). 

We  think  the  true  rule  in  such  cases,  especially  when  based  upon 
weak  and  vague  parol  arrangements,  is  to  be  found  in  Mwrtm  v. 
WrigMa  Admmistratora  (13  Wend.,  460),  and  Rdbimson  v.  Raynor 
(28  N.  T.,  494),  and  that  in  this,caBe  the  claimants,  whoever  they  may 
be,  would  only  be  entitled  to  recover  for  the  actual  value  of  the  ser- 
vices rendered,  as  upon  a  qua/rvtum  merv4t^  in  an  action  before  some 
tribunal  competent  to  pass  upon  the  disputed  claim.  Of  course  the 
amount  to  be  recovered  by  the  party  or  parties  entitled  to  recover 
in  such  action,  is  to  be  settled  by  the  tribunal  before  which  it  is 
presented  for  adjudication.  It  should  be  the  amount  which  the 
board  of  the  testator  and  his  nursing  during  his  last  sickness  were 
reasonably  worth,  deducting  the  valu^  of  his  services  upon  the 
farm.  The  amount  of  his  property  left  at  his  decease  furnishes 
no  criterion  or  standard  by  which  the  amount  to  be  recovered  is 
to  be  meaflured. 

The  appellant,  in  her  petition  of  appeal  to  this  court,  amongst 
other  things,  alleges  for  error  that  the  executor,  in  the  account  as 
finally  settled  by  the  surrogate,  is  charged  with  interest  for  six 
months  only  on  the  cash  in  bank  at  the  time  of  the  testator's  death, 
$216,  whereas  he  should  have  been  charged  with  interest  from  the  time 
the  letters  testamentary  were  issued,  on  $5,542.96,  which  would  be, 
it  is  claimed,  about  $1,160. Y6.  It  appears  from  the  executor's  own 
testimony  that  the  money  was  at  some  time  transferred  to  the  pri  - 
vate  account  of  the  executor  in  the  bank  to  his  account  not  as  exec- 
utor, but  as  a  private  individual.  The  time  when  this  transfer  took 
place  is  not  mentioned.  It  appears  that,  up  to  the  time  of  his  death, 
the  bank  was,  by  some  arrangement,  allowing  the  testator  a  certain 
rate  of  interest  on  the  deposit,  and  interest  was  credited  to  him  on 
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the  pass-book  of  the  bank  down  to  July  1,  1872,  about  a  month 
before  his  death.  The  executor  was  interested  as  one  of  the  owners 
in  the  bank.  It  should  be  ascertained  at  what  time  the  executor 
caused  the  money  to  be  placed  to  his  private  account,  and  all  the 
interest  due  from  the  bank  up  to  that  time  Should  be  charged  to 
him,  and  from  that  time  interest  at  the  rate  of  seven  per  cent  up  to 
the  time  when  he  filed  his  final  account  for  settlement. 

We  think  the  credit  to  the  executor  for  the  $260,  counsel  fees, 
and  also  of  the  sixty  dollars  for  auditor's  fees,  was  improper. 
There  appears  in  the  case  no  particulars  or  vouchers  for  these 
charges.  At  the  time  of  presenting  his  final  account,  the  executor 
then  charged  for  counsel  fees  twenty-nine  dollars  only.  We  there- 
fore conclude  that  the  counsel  fee  subsequently  allowed  was  for  the 
employment  of  counsel  in  the  litigation  before  the  auditor,  and 
afterwards  in  endeavoring  to  have  the  joint  claim  of  himself  and 
others  allowed  against  the  estate  in  his  hands.  The  whole  proceed- 
ing, whereby  the  executor  attempted  to  get  the  joint  claim  of  him- 
self and  others  allowed  in  his  final  account,  was,  as  we  have  seen, 
illegal  and  unwarranted.  The  expenses  thereof  were  not  incurred 
in  behalf  of  the  estate,  but  in  the  prosecution  of  his  own  private 
claim  against  the  estate. 

There  can  be  no  justice  or  propriety  in  compelling  the  appellant 
not  only  to  defend  the  illegal  and  unjust  claim  against  her  property 
as  legatee  at  her  own  expense,  but  also  to  pay  the  expenses  incurred 
by  the  executor  in  attempting  to  enforce  the  claim  in  his  own 
behalf  and  for  his  own  benefit,  contrary  to  the  interests  of  the  estate 
of  which  he  was  the  trustee.  The  auditor's  fees  were,  as  we  sup- 
pose,  the  fees  paid  to  the  auditor,  on  the  reference  to  him,  illegally 
obtained  at  the  instance  of  the  executor,  and  rest  upon  the  same 
principle  as  the  counsel  fee  of  $260.  We  think  the  counsel  fee 
should  be  reduced  to  twenty-nine  dollars,  the  amount  originally 
charged  by  the  executor,  and  the  auditor's  fees  should  not  be 
allowed. 

The  decree  of  the  surrogate  appealed  from  is  reversed,  with  costs 
of  the  appeal  to  the  appellant,  to  be  paid  personally  by  the  respond- 
ents and  not  out  of  the  estate,  and  the  proceedings  are  remitted  to 
the  surrogate  of  Monroe  county,  with  instructions  to  settle  the  final 
account  of  the  excecutor,  upon  the  principles  laid  down  in  this 
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opinion.     The  costs  of  the  proceedings  before  the  surrogate  and  of 
the  executor  on  the  appeal  are  not  to  be  allowed  out  of  the  estate. 

Present — Mullin,  P.  J.,  Taloott  and  Smith,  J  J. 

Ordered  accordingly. 


ELIZABETH  C.  BENNETT,  Appellakt,  v.  WASHINGTON 
GARLOCK,  Rbspondent. 

Trustee  takes  ardy  sufficient  egtctte  tofvljW,  trusts  —  Statute  of  uses  —  wsted  equitable 
esi€Ue  in  remamder  —  made  a  legal  estate  by  —  Bule  in  SheUy's  Case  —  Statute  of 
Umitations  —  does  not  run  against  remainderman. 

This  was  an  action  of  ejectment,  brought  by  the  plaintiff  to  recover  the  undi- 
vided one-third  of  a  lot  in  the  town  of  Frankfort.  It  appeared  upon  the  trial, 
that  on  the  24th  day  of  May,  1806,  Martha  Oodd,  wife  of  Matthew  Codd,  owned 
the  lot  in  fee  simple,  subject  to  the  marital  rights  of  her  husband,  and  was  in 
possession  thereof,  and  that  plaintiff,  the  daughter  of  the  said  Martha  and 
Matthew,  was  then  living.  That  on  that  day  the  said  Martha  and  Matthew 
executed  an  indenture  whereby  they  conveyed  the  said  premises,  with  others, 
to  Varrick  and  Breese,  "  in  trust,  for  the  uses,  intents,  and  purposes  "  (first)  to 
sell  so  much  as  should  be  necessary  to  pay  debts;  (second)  to  lease,  manage, 
etc.,  the  same,  and  pay  over  the  net  profits  of  the  residue  thereof  to  the  said 
Matthew  and  Martha  for  the  terms  of  their  natural  lives,  and  (third)  to  "  hold  all 
the  residue  of  said  land,  and  over  and  above  what  may  be  sold  as  aforsaid  for 
the  payment  of  said  debts  ♦  ♦  ♦  for  the  sole  use,  benefit  and  behoof  of 
such  persons  as  shall  be  the  right  heirs  of  them,  the  said  Matthew  and  Martha 
Godd,  at  the  time  of  the  death  of  the  survivor  of  them,"  etc. 

Martha  Godd  survived  her  husband,  and  died  in  1871,  the  land  being  then  held 
by  a  trustee  appointed  by  the  court  in  place  of  Varrick  and  Breese.    Held, 

(1)  That  the  trustee  took  only  such  an  estate  as  was  necessary  to  enable  him  to 
fulfill  the  purposes  of  the  trust,  and  that  such  estate  terminated  upon  the  death 
of  the  survivor  of  the  said  Matthew  and  Martha; 

(2)  That  the  plaintiff,  under  the  statute  of  uses,  took  a  legal  vested  estate  in  remain- 
der, immediately,  upon  the  execution  of  the  deed; 

(8)  That  the  rule  in  SheUy^s  Case  did  not  apply,  the  estate  of  the  grantors  being 
equitable  and  that  in  the  heir  a  legal  estate,  and  hence  plaintiff  took  by  pur- 
chase and  not  by  descent 

The  deed  provided  that  the  grantors  might,  by  a  joint  will  or  appointment,  direct 
and  appoint  the  persons  to  whom  the  residue  of  the  estate  should  go,  and  also 
authorized  the  trustee,  upon  their  request,  in  writing,  to  sell  any  portion 
thereof,  ffeld,  that  as  such  powers  had  never  been  exercised  they  were  of  no 
importance  in  ascertaining  the  rights  of  the  parties  created  by  the  deed. 


Digitized  by 


Google 


BENNETT  v.  GARLOCK.  329 

FouBTH  Dbpabticent,  Afbil  Tbbm,  1B77. 

The  defense  interposed  in  the  actioii  was  that  of  an  adverse  possession  commenced 
in  1842.  Hdd,  that  as  the  trustee  under  the  deed  in  no  way  represented  or  was 
bound  to  protect  the  interests  of  the  plaintiff,  the  statute  did  not  commence  to 
ran  against  her  until  her  right  of  action  accrued,  upon  the  death  of  her  mother, 
inlSTL 

Appeai.  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

Edwanrd  (7.  James^  for  the  appellant.  If,  by  the  trust  deed  of 
May  24, 1808,  the  pkintiflE  became  vested  with  a  future  or  expect- 
ant estate  in  said  lands,  whether  legal  or  equitable,  then  a  title  by 
adverse  possession  against  such  estate  during  the  continuance  of  the 
life  estates  was  impossible,  for  the  law  is  well  settled  that  no  posses- 
sion can  be  deemed  adverse  to  a  party  who  has  not,  at  the  time, 
the  right  of  entry  and  possession.  ( Webster  v.  Cooper^  14  How. 
[H.  S.],  488 ;  Cwroer  v.  Jackson  d,  Astor,  4  Peters,  1 ;  Devyr 
V.  ScfiaefeTj  56  N.  Y.,  446 ;  Jackaon  v.  Schoomnaker^  4  Johns., 
390 ;  Jackson  v.  SelUckj  8  id.,  262 ;  Jackson  v.  Johnson^  6  Cowen, 
74;  Jackson  v.  Manoms^  2  Wend.,  357;  Cla/rk  v.  Hughesy  13 
Barb.,  147;  RamdaU  v.  Rdbb,  2  Abb.  Pr.,  307;  WeOs  v.  Prmce, 
9  Mass.,  508 ;  WaUmgford  v.  Heao'l^  15  id.,  471 ;  Hoe  d.  Ca/rson 
V.  EdmondSj  6  Meeson  &  Welsby,  295.)  A  trustee  takes  that 
quantity  of  interest  only  which  the  purposes  of  the  trust  require, 
and  the  instrument  creating  it  permits.  The  legal  estate  is  in 
the  trustee  so  long  as  the  execution  of  the  trust  requires  it,  and 
no  longer ;  and  then  it  vests  in  the  person  beneficially  entitled. 
{NicoU  V.  WdlAJOorth^  4  Denio,  385,  388 ;  Webster  v.  Cooper^  14  How. 
[U.  S.],  488,  499  ;  Perry  on  Trusts,  §  319,  320 ;  4  Kent  Com.,  204 ; 
1  R  S.,  730,  §  67.)  The  power  of  sale  to  pay  debts  required  no 
estate  to  be  vested  in  the  trustees.  It  never  attached  to  the  land, 
for  the  court  finds  that  there  is  no  evidence  of  any  debts,  dues  or 
demands  against  Matthew  and  Martha  Codd,  or  either  of  them, 
.  subsisting  or  existing.  May  24,  1808.  If  such  debts  had  then 
existed,  this  power,  or  trust,  would  cease  as  soon  as  they  were,  in 
any  mode,  paid  or  extinguished.  (JSdden  v.  Vermnh/ea^  3  N.  Y., 
625 ;  EUteU  v.  O^ywrn,  4  T.  &  O.,  45 ;  Heardson  v.  WHUamfir 
sorij  1  Keen,  34.)  Indeed,  it  would  cease  as  soon  as  the  trustees 
might,  with  due  diligence,  have  discharged  them,  for  they  cannot 
Hux— Vol.  X.  42 
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prolong  their  estate  by  a  neglect  of  duty.  {Ca/rter  v.  BamardistoTiy 
1  P.  Wms.,  618 ;  Salk.,  163.)  The  deed  vested  in  the  trustees  a 
legal  estate  in  said  lands  commensurate  with  the  purposes  of  said 
trust,  to  wit,  an  estate  piir  a/u^es  viea^  or  during  said  two  lives. 
On  the  expiration  of  said  lives,  the  purposes  of  this  trust  would 
cease,  and  the  estate  of  the  trustees  would  then  also  cease.  (2  Jar- 
man  on  Wills,  213,  214;  Welch  v.  AUm,  21  Wend.,  147; 
Blather  v.  Anacomhe,  4  Bos.  &  Pul.,  26 ;  Bcmi  v.  MaMeson^  84 
N.  T.,  663.)  Under  the  third  clause  of  the  trust  deed  of  1808, 
the  plaintiff,  who  was  living  when  said  deed  was  executed, 
became  immediately  vested  with  a  legal  estate  in  remainder 
limited  by  way  of  use.  Remainders,  whether  vested  or  contin- 
gent, may  be  limited  by  way  of  use,  as  well  as  at  the  common 
law.  (2  Washburn  on  Real  Property,  chap.  2,  §§  2-8 ;  4  Kent's 
Commentaries  [m.  p.],  206,  237,  etc. ;  1  Saunders  on  Uses,  105, 
106 ;  1  Cruise,  title  11,  chap.  3,  §§  5,  19, 22  and  note  1 ;  2  id.,  title 
16,  chap.  6,  §§  1,  16,  16,  17 ;  Act  Concerning  Uses,  passed  Feb. 
20,  1787 ;  1  Greenleaf  s  Laws,  chap.  37,  p.  361, ;  Reformed  Dutch 
Ghwrch  V.  VeedcTy  4  Wend.,  494 ;  Ca/rver  v.  Jackson  d.  Astor,  4 
Peters,  1,  90.)  It  had  been  uniformly  held  that  a  grant  or  devise 
to  trustees  and  their  heirs  to  receive  the  rents  and  profits  of  lands 
and  pay  them  to  A  and  B  for  their  lives,  and  to  stand  seized  of,  or 
hold  said  lands,  for  the  use  and  behoof  of  their  children,  vested  a 
valid  legal  estate  in  remainder  in  such  children.  {Jones  v.  Say  cfe 
Sde^  3  Brown's  Pari.  Cas.,  468 ;  ShofpTxmd  v.  Smithy  1  Brown's  Ch. 
Cas.,  76 ;  Doe  d.  HaUam,  v.  Iromnongery  3  East,  633 ;  Doe  d.  Terry 
V.  CoTUer,  11  id.,  377;  SfWoest&t  v.  W%U(m,  2  Term  R.,  444;  Doe 
d.  WiMs  V.  MariMi^  4  id.,  39 ;  Foster  v.  Hayes,  2  EL  &  BL,  27; 
4  id.,  717 ;  Lewin  on  Trusts,  263,  264  ;  Ca/rver  v  Jackson  d.  Aster, 
4  Peters,  1,  90 ;  Webster  v.  Cooper,  14  How.  [U.  S.],  488,  497,  498 ; 
Wa/rd  V.  Arnory,  1  Curtis  C.  C,  419 ;  Wa/re  v.  Richa/rdson,  3 
Md.,  606 ;  2  Am.  Law  Reg.,  486 ;  Oreen  v.  Oreen,  23  Wallace,  486, 
491 ;  Vamderheyden  v.  OrandaU,  2  Denio,  9*;  1  N.  T.,  491 ;  Ed- 
Imger  v.  Shafer,  2  Sandf.  Ch.,  293.)  In  this  case  the  plaintiff  was 
bom  before  the  trust  deed  was  executed.  The  three  conditions 
necessary  to  the  execution  of  this  use  in  remainder  under  the 
statute  were  then  complete ;  and  it  immediately  vested  in  her  in  fee, 
although  subject  to  open  and  let  in  aftei^bom  children.     (4  Kent's 
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Commentaries,  205 ;  Doe  d.  Bwmea  y.  Provoost^  4  Johns.,  61 ; 
Nodme  v.  Oreef^fiddj  7  Paige,  h4A,  548 ;  Canroer  v.  Jackaon  d. 
AstoTj  4  Peters,  1,  90 ;  Doe  d.  Poor  v.  Considme,  6  Wallace,  458, 
473 ;  Bight  v.  OrebeTy  5  Bam.  &  Cress.,  866 ;  Doe  d.  Bills  v.  Ecfp- 
iJmww,  6  Queen's  Bench,  228 ;  Doe  d.  Oomierbaek  v.  Perryn^  3 
Term  R.,  484 ;  Williamson  v.  Pieldy  2  Sandf .  Ch.,  633 ;  Moore  v. 
LUtel,  41  N.  T.,  60;  Provoost  v.  Colyer,  62  id.,  545,  552.)  The 
proviso  in  the  third  clause  by  which  the  parents  reserve  the  right 
to  i^point  by  their  joint  wiU  to  whom  liie  remainder  shall  go ;  and 
the  provisions  of  the  fourth  clause  by  which  the  trustees  are  given 
a  discretionary  power  of  sale  to  be  exercised  upon  the  joint  written 
request  of  the  parents,  do  not  alter  the  character  of  the  plaintiffs 
estate  as  a  vested  remainder  in  fee.  The  only  effect  of  these  powers 
is  to  render  the  remainder  liable  to  be  defeated  by  their  exercise. 
But  until  they  are  exercised  the  estate  remains  vested  and  undis- 
turbed. {Doe  d,  Willis  v.  Ma/rim,^  4  Term  K.,  39,  63 ;  dmni/ng- 
hma  V.  Moody y  1  Vesey,  Sr.,  174, 177 ;  Foster  v.  Hayes^  2  El.  & 
BL,  27 ;  4  id.,  717 ;  Ccurver  v.  Jackson  d.  Astor^  4  Peters,  1,  90 ; 

Wwrd  V.  Arncnyy  1  Curtis  C.  C,  419,  425 ;  4  Kent's  Com.,  204.) 
When  lands  are  given  to  trustees  and  their  heirs  in  trust  to  receive 
the  rents  and  profits  and  pay  them  to  A  for  life,  and  to  stand 
seized  of  said  lands  to  the  use  of  the  heirs  of  his  body  upon  A's 
death,  the  remainder  so  granted  is  a  legal  estate  during  the  life  of 
A,  and  does  not  imite  with  his  equitable  estate  for  life  under  the 
rule  in  SheO/ffs  Case,  {Jones  v.  Say  ds  Sele^  3  Brown's  Pari.  Cas., 
458 ;  Sfiaplamd  v.  Sndthy  1  Brown's  Ch.  Cas.,  75  ;  Doe  d.  HaRam, 
V.  IronrnongerSy  3  East,  533 ;  Doe  d.  Terry  v.  ColMer,  11  id.,  377 ; 
OoodUtUe  d.  Haywanrd  v.  Whitby,  1  Burrows,  228 ;  Blaker  v. 
Ansoomhe,  4  Bos.  &  Pul.,  25 ;  Wanrter  v.  Hutchvnson,  5  Moore, 
143 ;  1  B.  &  C,  721 ;  Ca/rver  v.  Jackson  d,  Astor,  4  Peters  1 ; 

Ward  V.  Arnory^  1  Curtis  C.  C,  419,  427 ;  Wa/re  v.  Richa/rdson, 
3  Md.,  556 ;  2  Am.  Law  Eeg.,  485 ;  Oreen  v.  Orem,  23  Wallace, 
486,  491.)  When  lands  are  given  to  trustees  and  their  heirs  to 
receive  the  rents  and  profits  and  pay  them  to  A  for  life,  and  upon 
his  death  the  lands  are  to  go  to  the  heirs  of  his  body,  the  remainder 
is  a  legal  estate  during  the  life  of  A,  and  does  not  unite  with  his 
equitable  interest  for  life,  under  the  rule  in  SheUy^s  Case,  {Silvester 
V.  Wilson,  2  Term  K.,  444;  CoUi&r  v.  McBean,  34  Beavan,  426; 
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Mogg  V.  Mogg^  1  Merivale,  654^  678,  689 ;  Playford  v.  Hoa/re,  3 
Young  &  Jervis,  175 ;  Doe  d,  MuUefr  v.  Cla/ridge^  6  M.,  G.  &  S., 
641 ;  Thurston  v.  Thv/raton^  6  Rhode  Island,  296.)  When  lands  are 
given  to  trustees  and  their  heirs  to  permit  A  to  receive  the  rents 
and  profits  for  life,  and  to  hold  in  trust  for  the  heirs  of  A  during 
his  life,  the  remainder  is  a  legal  estate  during  the  life  of  A,  and 
does  not  unite  with  his  equitable  interest  under  the  rule  in  Shelly* s 
Case.  {Bisooe  v.  PerhmSy  1  Vesey  &  Beames,  485  ;  Vcmderheyden 
V.  CromdaU^  2  Denio,  9,  17 ;  Webster  v.  Cooper^  14  How.  [U.  S.], 
499.)  When  lands  are  given  to  trustees  and  their  heirs  to  hold  to 
the  use  of  A  for  life,  and  after  his  death  to  the  use  of  the  heirs  of 
his  body,  the  remainder  is  a  legal  estate  during  the  life  of  A,  and 
hence  unites  with  A's  legal  estate  under  the  rule  in  Shdb/s  Case^ 
unless  the  word  heirs  is  used  as  a  descrvptio  persona/rum,  {Curtis 
V.  Price,  12  Vesey,  89 ;  Doe  d.  WHlis  v.  Martm,  4  Term  R.,  39 ; 
Doe  d,  Tv/mer  v.  Dorvell,  5  id.,  518 ;  Doe  d,  lAMedale  v.  Smeddley 
2  Bam.  &  Aid.,  126 ;  Owen  v.  Smith,  2  H.  Blackstone,  694 ;  Foster 
V.  Hayes,  2  El.  &  BL,  27 ;  4  id.,  717 ;  Marshall  v.  Bill,  2  Maule  & 
Selwyn,  608.)  When  lands  are  given  to  trustees  and  their  heirs  to 
receive  the  rents  and  profits  and  pay  them  to  A  for  life,  or  to  per- 
mit A  to  receive  them,  or  in  trust  to  hold  to  the  use  of  A  for  life, 
and  upon  his  death  to  convey  to  his  heirs,  children  or  appointees, 
then  the  remainder  is  an  equitable  estate  during  the  life  of  A,  and 
the  remainder-man  can  only  acquire  the  legal  estate  through  the 
conveyance.  {Mott  v.  Buton,  7  Vesey,  201 ;  Phipps  v.  Ackers,  9 
OL  &  Fin.,  583;  4  M.  &  G.,  1107;  Doe  d.  Booth  v.  EdUm.,  4  Ad. 
&  EL,  582,  591;  Gla/rke  v.   DaA)enpoH,  1  Bosw.,  95,  114,   116; 

Williamson  v.  Field,  2  Sandf .  Oh.,  533 ;  Pitclier  v.  Cart^,  4  id.,  1 ; 

Wood  V.  Mather,  38  Barb.,  473 ;  44  N.  T.,  249.) 

S.  Ea/rl,  for  the  respondent.  The  deed  in  trust  to  Breese  and 
Varrick  in  1808  vested  in  them,  and  their  heirs  and  assigns,  the  l^al 
estate  and  the  whole  thereof  in  respect  to  the  lands  therein  mentioned. 
{Bradstreet  v.  Cla/rk,  12  Wend.,  659 ;  Belmont  v.  O'Brien,  12  N.  T., 
394 ;  Bam  v.  Matteson,  54  id.,  666  ,  Anderson  v.  Mather,  44  id., 
249.)  In  this  case  the  ces^i  que  trust,  Mrs.  Bradstreet,  had  no  par^ 
ticular  estate.  The  heirs  of  the  grantors  creating  the  trust,  had  no 
remainder.     The  trustees  were  vested  with  the  legal  title  and  clothed 
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with  all  its  incidents,  subject  only  to  the  execution  of  the  trusts.  If 
under  this  deed  the  plaintiff  had  any  right,  she  could  have  compelled 
the  trustees  to  protect  it,  and  failing  to  do  so,  they  would  be  legally 
responsible  in  damages.  (2  Perry  on  Trusts,  §  816;  2  Story  Eq. 
Jur.,  §  1389.) 

Taloott,  J. : 

This  is  an  appeal  from  a  judgment  rendered  at  the  Circuit  Court 
in  Herkimer  county,  after  a  trial  by  the  court  without  a  jury.  The 
action  is  ejectment,  to  i-ecover  an  undivided  third  part  of  great  lot 
No.  79  in  Cosby's  manor,  in  the  town  of  Frankfort,  Herkimer 
county,  and  was  commenced  on  the  21st  day  of  October,  1874. 

The  case  commences  with  the  statement  that  the  plaintiff  proved 
that  Martha  Codd,  wife  of  Matthew  Codd,  was,  on  the  24th  day  of 
May,  1808,  the  owner  in  fee  simple  of  the  premises  described  in  the 
complaint,  subject  to  the  marital  rights  of  her  husband,  and  that 
she  and  her  husband  were  in  possession  thereof. 

The  plaintiff  is  the  daughter  of  the  said  Matthew  and  Martha 
Codd,  and  was  bom  before  the  said  24th  of  May,  1808.  This,  of 
course,  estabUshed  a  prima  facie  title  in  the  plaintiff,  and  entitled 
her  to  recover ;  but  the  plaintiff,  anticipating  a  defense  of  title  by 
alienation  of  the  ancestor,  or  by  adverse  possession,  went  farther 
and  showed  that  on  the  24th  of  May,  in  the  year  1808,  the  said 
Matthew  Codd  of  the  first  part,  and  said  Martha  Codd,  his  wife,  of 
the  second  part,  and  Samuel  S.  Breese  and  Abraham  Varrick  of  the 
third  part,  made  and  executed  an  indenture  of  that  date,  whereby 
the  parties  of  the  first  and  second  part  (Matthew  and  Martha  Codd), 
for  "  and  in  consideration  of  one  dollar  to  them  in  hand  paid,  and 
in  order  to  effect  the  uses  and  purposes  hereinafter  mentioned,"  did 
grant,  release  and  convey  unto  the  parties  of  the  third  part,  their 
heirs  and  assigns,  ^^  all  the  lands,  tenements,  hereditaments  and  real 
estate  whatsoever  or  wheresoever,  whereof  they  the  parties  of  the 
first  and  second  part  were,  or  whereof  either  of  them  was  seized  or 
entitled  to,  either  in  law  or  in  equity,  with  aU  and  singular  the 
rights,  interests,  property  and  estate  which  the  parties  of  the  first 
and  second  part  were,  or  either  of  them  was,  then  seized  or  entitled, 
eith^  in  law  or  in  equity,  to  have  and  to  hold,  unto  the  said  parties 
of  the  third  part,  and  their  heirs  and  assigns,  as  joint  tenants,  and 
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not  as  tenants  in  common,  in  tnist,  for  the  uses,  interests  and  pur- 
poses thereinafter  set  forth." 

These  nses  were,  in  brief:  First,  to  sell  and  dispose  of  so  much 
of  the  said  lands,  tenements,  etc.,  as  shall  be  sufficient  to  pay  and 
discharge  all  debts,  etc.,  then  subsisting  against  the  parties  of  the 
first  and  second  parts,  or  either  of  them.  Secondly,  in  trust  as  to 
the  residue  of  said  lands  and  tenements,  to  lease,  manage,  cultivate 
and  improve  the  same  in  such  manner  and  upon  such  terms  and 
copditions  as  to  said  trustees,  or  the  survivor  of  them,  or  their  heirs 
and  assigns,  or  of  the  survivor,  shall  from  time  to  time  deem  proper, 
and  most  for  the  interest  and  benefit  of  the  parties  of  the  first  and 
second  part,  or  the  survivor  of  them,  the  net  profits  and  avails 
whereof  are  to  be  paid  and  accounted  for  to  the  said  Matthew  Codd 
during  his  lifetime,  quarterly,  or  as  often  as  may  be  reasonably 
required  by  him  for  the  support  and  maintenance  of  said  Matthew 
and  Martha  Codd  and  their  children ;  and  if  said  Martha  Codd  shall 
survive  her  said  husband,  then  the  said  net  profits  or  avails  are  to 
be  paid  and  accounted  for  to  her  quarterly,  or  as  often  as  may 
reasonably  be  required  by  her,  during  her  natural  life,  for  the  main- 
tenance of  herself  and  said  children.  Thirdly,  in  trust  and  upon 
this  express  intent  that  said  trustees,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  shall  hold  all  the  residue  of 
said  lands,  etc.,  over  and  above  what  may  be  sold  as  aforesaid  for 
the  payment  of  said  debts  as  aforesaid,  for  the  sole  use,  benefit  and 
behoof  of  such  persons  as  shall  be  the  right  heirs  of  them,  the  said 
Matthew  and  Martha  Codd,  at  the  time  of  the  death  of  the  survivor 
of  them ;  that  is,  to  their  children  or  grandchildren,  or  such  other 
person  as  by  the  laws  of  the  State  of  New  York  would  be  heir  or 
heirs  of  the  said  Matthew  and  Martha  Codd  at  the  time  of  the  death 
of  the  survivor  of  them,  if  this  deed  had  not  been  made.  Provided, 
however,  and  it  is  expressly  intended,  that  in  order  to  secure  the 
respect  and  obedience  of  their  children  and  grandchildren,  or  other 
representatives,  the  said  Matthew  Codd  and  Martha  Codd  may,  if 
they  can  agree  and  deem'  it  proper,  by  their  joint  will  or  appoint- 
ment, in  due  form  of  law  to  be  executed,  direct  and  appoint  the 
persons  to  whom  and  for  whose  use  the  said  trust  estate  of  the  said 
residue  of  said  lands  shall  go,  upon  the  decease  of  the  survivor  of 
said  Matthew  and  Martha  Codd,  which  will  or  appointment  so  jointly 
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executed  as  aforesaid  may  be  revoked  or  annulled  by  a  proper  instru- 
ment in  writing,  by  either  of  said  Matthew  or  Martha  Codd,  at  his 
or  her  pleasure,  and  in  case  of  such  revocation  the  said  estate  shall 
go  to  their  right  heirs  aforesaid. 

By  the  fourth  clause  of  said  deed,  it  was  provided  that  if  at  any 
time  the  said  Matthew  and  Martha  Oodd  should,  by  instrument  in 
writing,  request  the  trustees  to  sell  and  convey  any  portion  of  said 
lands  over  and  above  what  might  be  necessary  for  the  payment  of 
said  debts,  the  said  trustees  were  authorized  to  comply  with  said 
request,  but  a  compliance  with  such  request  was  to  be  discretionary, 
and  not  obligatory,  upon  the  trustees. 

The  deed  was  executed  in  presence  of  Jonas  Piatt  and  Abram  M. 
Walton.  An  explanatory  instrument  was  afterwards,  and  on  the 
24th  of  May,  1808,  executed  by  Matthew  and  Martha  Oodd,  by 
which  it  was  declared  that  the  true,  intent  and  meaning  of  the  prin- 
cipal deed  was  that  the  trustees,  the  survivor,  or  the  heirs  and 
assigns  should  not  be  accountable  for,  or  obliged  to  pay  over,  the  net 
profits  or  avails  of  the  estate,  until  the  same  should  be  actually 
received  by  the  trustees,  the  survivor  or  his  heirs  and  assigns. 

The  deed  was  acknowledged  on  the  28th  day  of  June,  1808,  and 
was  recorded  in  the  Oneida  county  clerk's  office,  on  the  30th  day  of 
June,  1808.  On  the  6th  day  of  July,  1814,  Breese  and  Varrick,  in 
pursuance  of  a  decree  in  the  Court  of  Chancery,  conveyed  to  Thomas 
Addis  Emmett,  his  heirs  and  assigns,  as  sole  trustee,  upon  the  same 
trusts  under  which  the  lands  were  held  by  them.  Emmett  accepted 
the  trust.  Thomas  Addis  Emmett  died  in  the  year  1827,  but  no 
trustee  was  appointed  to  succeed  him  until  March,  1855,  when  Thomas 
Cunningham  was,  under  the  authority  of  a  judgment  of  the  Supreme 
Court,  rendered  December  22,  1854,  in  an  action  wherein  Martha 
Bradstreet,  formerly  Martha  Codd,  was  plaintiff,  and  the  heirs  of 
Thomas  Addis  Emmett  were  defendant,  appointed  such  trustee,  and 
the  heirs  of  Emmett  conveyed  to  him  upon  the  same  trusts.  The 
deed  to  Cunningham  contained  a  full  recital  of  the  previous  trust 
deeds  and  the  proceedings  of  the  court  in  reference  to  the  continu- 
ance and  transfer  of  the  said  trust  estate.  It  was  recorded  in  Her- 
kimer county,' April  23, 1855,  but  the  original  trust  deed  to  Breese 
and  Yarrick  was  not  otherwise  recorded  in  Herkimer  county.  By  a 
decree  of  the  Court  of  Chancery,  on  the  16th  day  of  June,  181 Y,  in 
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a  snit  in  which  Martha  Codd  was  plaintiff  and  Matthew  Codd 
defendant,  the  marriage  contract  between  the  parties  was  dissolved, 
and  each  party  freed  from  the  obligations  thereof,  and  the  care  and 
control  of  their  children  was  awarded  to  said  Martha,  and  the  said 
Matthew  was  directed  to  deliver  over  to  her  all  deeds,  leases  or 
papers,  which  related  to  any  lands  which  belonged  to  her  at  the 
marriage,  or  which  had  descended  to  or  devolved  upon  her,  or  been 
acquired  for  her  use,  since  that  time.  By  an  act  of  the  legislature, 
soon  afterwards  passed,  the  said  Martha  and  her  children  were  author- 
ized to  and  did  assume  the  surname  of  Bradstreet  (which  had  been 
her  maiden  name),  by  which  name  they  have  since  been  called. 

Soon  after  said  divorce,  Matthew  Oodd  absented  himself  and  has 
not  since  been  heard  from,  and  it  was  admitted  that  he  died  before 
the  said  Martha.  Said  Martha  Bradstreet,  formerly  Martha  Codd, 
died  in  Chenango  county,  New  York,  December  16,  1871,  aged 
ninety-three  years,  and  at  her  death  the  heirs  of  said  Martha  Brad- 
street and  Matthew  Codd,  were  as  follows :  Elizabeth  C.  Bennett, 
the  plaintiff  in  this  suit,  Edward  L.  Bradstreet  and  four  grand- 
children, the  children  of  a  deceased  daughter,  Sarah  Sterling.  No 
joint  will  or  appointment  was  ever  made  by  said  Martha  and 
Matthew,  and  none  of  the  property  has  been  conveyed  by  any  of 
the  trustees,  and  no  conveyance  has  been  executed  by  said  Cunning- 
ham, the  last  trustee,  to  the  said  heirs  or  any  of  them.  The  defense 
to  the  action  was  adverse  possession  for  more  than  twenty  yeare,  by 
the  defendant  and  those  under  whom  he  claims.  The  defense  was 
sustained  by  the  justice  before  whom  the  action  was  tried,  upon  the 
ground  that  the  trustees  under  the  deed  of  1808  took  the  entire  fee, 
and  that  the  interest  conveyed  to  the  plaintiff  by  that  deed  was  only 
an  equitable  interest  until  the  death  of  Martha  Bradstreet,  and  being 
a  mere  equitable  interest,  the  title  of  the  plaintiff  was  represented 
by  the  trustee  and  barred  by  a  disseizin  or  adverse  possession,  which 
ran  against  the  trustee  as  such. 

In  view  of  the  ground  upon  which  the  defense  was  sustained,  it 
becomes  important  to  inquire  what  sort  of  an  estate  the  plaintiff 
took  under  the  deed  of  1808.  By  that  deed  an  active  and  valid 
trust  was  created.  First,  for  the  payment  of  th^  debts  of  the 
grantors.  Second,  to  lease,  manage,  cultivate  and  improve  the 
estate  for  the  benefit  of  the  grantors,  and  the  survivors  of  them, 
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paying  over  the  net  profits  to  said  Matthew  during  his  life  for  the 
support  of  said  Matthew  and  Martha  and  their  children ;  and  if  said 
Martha  should  survive  Matthew,  then  to  account  to  her  during  her 
natural  life  for  the  net  profits.  These  were  active  trusts,  valid  at 
the  time  of  their  creation,  and  the  deed  conveyed  to  the  trustees  the 
legal  estate,  to  have  and  to  hold  during  the  lives  of  Matthew  and 
Martha  Codd,  and  the  life  of  the  suryivor,  and  so  much  longer  as 
should  be  necessary  for  the  discharge  of  the  debts.  (See  the  case 
of  Bam  V.  MoMson^  partially  reported,  64  N.  T.,  663,  in  which 
this  deed  came  under  examination.)  The  power  of  discretionary 
sale  at  the  request  of  the  grantors,  and  the  power  of  appointment 
by  joint  will  reserved  to  the  grantors  never  having  been  exercised, 
are  of  no  importance  in  ascertaining  the  interests  of  the  parties.  If 
exercised  they  might  defeat  subsequent  estates,  but  until  exercised 
they  have  no  effect  {JDoe  dem.  of  WUUs  v.  Ma/rim,^  4  Term  R., 
89-63 ;  Ca/rver  v.  Jackson  dem.  of  Astor^  4  Pet.,  1-90.)  After  the 
two  active  trusts  before  mentioned,  the  deed  proceeds  to  provide 
that  the  trustees,  and  the  survivor  of  them,  and  his  heirs  and  assigns, 
shall  hold  aU  the  residue  of  said  lands  "for  the  sole  use,  benefit  and 
behoof  of  such  persons  as  shall  be  the  right  heirs  of  them,  the  said 
Matthew  and  Martha  Oodd,  at  the  time  of  the  death  of  the  survivor 
of  them,  the  said  Matthew  and  Martha  Codd ;  that  is,  to  their  children 
or  grandchildren,  or  such  other  person  as  by  the  laws  of  the  State  of 
New  York"  would  be  their  heirs  if  the  deed  had  not  been  made. 
This  remnant  of  the  property  not  disposed  of  xmder  or  by  virtue  of 
any  of  the  preceding  powers  or  trusts  is  a  remainder.  A  remainder 
is  defined  by  Kent  to  be  "a  remnant  of  an  estate  in  land,  depend- 
ing on  a  particular  prior  estate,  created  at  the  same  time  and  by  the 
same  instrument,  and  limited  to  arise  immediately  on  the  determi- 
nation of  that  estate,  and  not  in  abridgment  of  it."  The  word 
remainder  is  not  a  term  of  art  necessary  to  be  used  in  the  creation 
of  a  remainder.  (1  Greenlf .  Cruise,  277 ;  2  Wash,  on  Real  Prop., 
647  [4th  ed.].)  The  remnant  of  the  estate  which  might  remain  was, 
then,  a  remainder  conveyed  under  the  name  of  "residue,"  and  was 
to  take  effect  after  and  as  soon  as  the  active  trusts  mentioned  in  the 
deed  were  satisfied.  The  act  concerning  uses,  in  force  at  the  time 
when  the  deed  was  executed,  was  the  act  of  February  20,  1787 
(1  QreenK.  Laws,  1787,  ch.  37,  p.  361),  and  is,  in  substance,  the  same 
Hun— Voi,.  X  43 
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afi  the  English  statute  of  uses.  (27  Hen.  VIII,  ch.  10.)  It  provides, 
.amongst  other  things,  "that  when  any  person  should  be  seized  of 
any  estate  in  remainder,  to  the  use  of  or  in  trust  for  another,  the 
cestui  que  use  should  thenceforth  stand  and  be  seized,  deemed  and 
adjudged  in  lawful  seizin  and  estate  of  such  remainder,  and  that  the 
estate,  right  and  title  of  the  trustee  should  from  thenceforth  be 
deemed  and  adjudged  to  be  in  the  cestui  que  use,  after  such  quality, 
manner,  form  and  conditions  as  said  cestui  que  use  before  had  in  the 
use.  The  effect  of  this  statute  was,  as  was  held  both  in  law  and 
equity,  in  all  cases  of  a  mere  "naked  use"  or  "passive  truBt,"  to 
transfer  the  legal  title  forthwith  from  the  trustee  to  the  cestui  que 
use,  by  a  process  called  "  executing  the  use,"  whereby  so  much  of 
the  legal  title  as  appertained  to  the  use  in  question  was  said  to  be 
immediately,  and  by  the  same  conveyance  drawn  out  of  the  trustee 
and  vested  in  the  beneficial  owner.  By  the  Eevised  Statutes  of  1830 
(vol.  1,  p.  727),  it  is  declared  (§  46  of  the  Statute  of  Uses  and  Trusts)  that 
every  estate  which  is  now  held  as  an  use,  executed  under  any  former 
statute  of  this  State,  is  confirmed  as  a  legal  estate.  But  by  section 
48  of  the  statute,  the  estate  of  the  trustees  in  any  existing  trust, 
"  where  the  title  of  such  trustees  is  not  merely  nominal,  but  is  con- 
nected with  some  power  of  actual  disposition  or  management  in 
relation  to  the  lands  which  are  the  subject  of  the  trust,"  was  saved 
from  the  general  abolition  of  trusts ;  and  by  section  45  it  was  pro- 
vided that  every  estate  and  interest  in  lands,  except  as  authorized 
and  modified  in  that  article,  should  be  deemed  a  legal  right.  The 
remainder  to  the  heirs  of  Matthew  and.  Martha  Codd  was  not  con- 
nected with  any  management  or  control  of  the  lands,  or  any  dispo- 
sition thereof,  by  the  trustees  after  the  death  of  the  survivor  of  the 
grantors.  The  trustees  were  not  required  or  empowered  to  convey 
the  remainder  to  the  heirs  of  the  grantors,  nor  were  they  to  preserve 
contingent  remainders,  and  no  act  authorized  or  required  to  be  done 
by  the  trustees,  after  the  active  trusts  mentioned  in  the  deed  were 
satisfied,  can  be  suggested. 

The  remainder  was  either  vested  or  contingent.  An  estate  is 
vested  when  there  is  an  immediate  right  of  personal  enjoyment,  or 
a  present  fixed  right  of  future  enjoyment.    (4  Kent,  202.) 

Kent  says :  "  The  definition  of  a  vested  i-emainder  appears  to  be 
a<5curately  and  fuUy  expressed  in  the  New  York  Revised  Statute^ 
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and  is  as  follows :  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the  lands  upon  the  ceasing 
of  the  intermediate  or  p^cedent  estate." 

Where  a  remainder  is  so  limited  as  to  take  effect  in  possession,  if 
ever,  upon  the  determination  of  a  particular  estate,  which  estate  is 
to  determine  by  an  event  which  must  unavoidably  happen  by  the 
efflux  of  time,  the  remainder  vests  in  interelt  as  soon  as  the  remain- 
derman is  m  esse  and  ascertained,  provided  nothing  but  his  own  death 
before  tiie  determination  of  the  particular  estate  will  prevent  such 
remainder  from  vesting  in  possession.  If  the  estate  is  limited  over 
to  another,  in  the  event  of  the  death  of  the  first  remainderman, 
before  the  determination  of  the  particular  estate,  his  vested  interest 
win  be  subject  to  be  divested  by  that  event.  (Moore  v.  Lyons^  25 
Wend.,  119;  Chancellor's  Op.,  144.) 

The  plaintiff  was  m  esse  at  the  time  the  deed  of  1808  was  exe- 
cuted. She  then  would  have  had  an  immediate  right  to  the 
poBsession  of  the  lands  upon  the  ceasing  of  the  precedent  estate. 
True,  the  right  might  have  been  divested  by  the  death  of  the  plain- 
tiff without  issue,  before  the  decease  of  her  mother,  and  so  the 
remainder  would  never  have  actually  taken  effect  in  possession,  but 
it  is  the  present  capacity  of  taking  effect  in  possession  if  the  posses- 
sion were  to  become  vacant,  which  distinguishes  a  vested  from  a 
contingent  remainder.  (See  Lamrenoe  v.  Baya/rd^  7  Paige,  70 
Moore  v.  Xdttel,  41  N.  T.,  66 ;  Skeridan  v.  House,  4  Keyes,  569 
Ckim  V.  KeiOh,  1  Hun,  589;  JEoweU  v.  Mills,  56  K  T.,  226 
EnJmry  v.  Shddo^s,  Exrrs.  et  al.,  MS8.,  Court  of  Appeab,  N.  T. 
Weekly  Digest,  March  12, 1877.)  The  plaintiff  then  took  a  vested 
remainder  under  the  deed  of  1808.  It  was  a  mere  "  naked  use  "  or 
"passive  trust"  and,  by  virtue  of  the  statute  of  uses  of  1787,  was 
executed  by  conferring  a  legal  estate  upon  her  eo  mstomti  when  the 
remainder  was  created.  But  what  was  the  estate  of  the  trustees 
under  the  deed  ?  It  was  well  settled  before  the  Revised  Statutes  of 
1830  that  the  trustee  takes  that  amount  of  interest  only,  both  as  to 
duration  and  amount,  which  the  purposes  of  the  trust  require,  and 
the  instrument  creating  the  trust  permits,  and  whether  the  convey- 
ance to  the  trustee  be  with  or  without  words  of  inheritance,  he  takes 
an  estate  sufficient  for  the  execution  of  the  trust — neither  more  nor 
lees.    (4  Kent,  204 ;  Perry  on  Trusts,  319,  320 ;  NiooU  v,  FoiwwA 
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4  Denio,  385.)  It  is  also  enacted  by  the  statute  of  uses  and  trusts  of 
1830,  section  67.  When  the  purposes  for  which  an  express  trust  shall 
have  been  created  shall  have  ceased,  the  estate  of  the  trustees  shall 
also  cease.  This  statute  applies  to  trusts  created  before  the  Revised 
Statutes  took  effect  {Bdlmger  v.  Shqf&r,  2  Sandf .  Ch.  [m.  p.,],  293  ; 
£ckford  v.  JDeKa/y,  8  Paige,  89-94 ;  S.  C,  on  appeal,  26  Wend.  29.) 
The  trustees  therefore*  took  no  estate  under  the  deed  to  endure 
longer  than  until  the  purposes  for  which  the  express  trusts  were 
created  ceased. 

There  was  no  evidence  that  any  debts  existed  against  the  said 
Matthew  and  Martha  Codd,  or  either  of  them,  at  the  time  of  the 
execution  of  the  deed  of  1808,  and  there  is  no  proof  that  any  of 
the  trustees  have  attenapted  to  dispose  of  any  of  the  lands  embraced 
in  the  trust,  for  the  payment  of  debts  or  otherwise.  It  is  suggested, 
and  perhaps  is  probable,  that  the  insertion  of  the  power  of  sale  for 
the  payment  of  debts,  was  a  matter  of  form,  to  relieve  the  trans- 
action from  any  suspicion  of  an  intent  to  hinder,  delay,  or  defraud 
creditors.  Perhaps  it  was  inserted  as  a  matter  of  precatition,  to  pro- 
tect the  deed  against  the  allegation  of  a  fraudulent  intent,  in  case 
any  debt  or  debts  of  the  grantors,  or  either  of  them,  not  then 
remembered  or  recognized,  should  afterwards  be  made  to  appear. 
However  this  may  be,  if  in  fact  any  such  debts  existed  at  the  date 
of  the  deed,  the  trust,  so  far  as  it  was  upheld  by  the  power  of  sale 
for  the  payment  of  debts,  would  cease  when  they  were  in  any 
manner  paid  or  extinguished.    {Sdden  v.  YermHya^  3  N.  T.,  525.) 

The  deed  appears  to  have  been  an  open  transaction,  put  upon  the 
public  records  in  the  county  where  the  grantors  resided  soon  after 
its  execution,  and  it  does  not  appear  that  any  creditor  has  made  any 
claim  for  a  debt  due  at  that  time,  or  claimed  to  be  in  any  manner 
interested  in  the  trust,  or  its  execution;  and  we  agree  with  the 
learned  justice  before  whom  the  cause  was  tried,  that  any  debts  that 
may  have  existed  against  the  grantors,  or  either  of  them,  in  the 
year  1808,  must,  from  the  lapse  of  time  and  the  absence  of  proof, 
be  presumed  to  have  been  extinguished  prior  to  1871,  when  Martha 
Bradstreet  died. 

The  trust  for  Martha  and  Matthew  Codd,  could,  by  its  terms, 
endure  only  for  their  lives  and  the  life  of  the  survivor,  and  it  was 
provided,  therefore,  by  the  deed,  that  when  the  debts,  if  any,  were 
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extingniflhed,  and  the  sarvivor  of  said  Matthew  and  Martha  should 
die,  the  estate  of  the  trustees  should  cease. 

Leaving  out  of  view,  then,  the  trust,  if  it  were  a  trust  for  the 
payment  of  debts,  the  trustees  took  an  estate  potir  OMtres  mes,  viz., 
for  the  lives  of  Martha  and  Matthew  Codd,  and  the  survivor  of. 
them.  The  plaintiff  took  a  vested  remainder  in  fee,  subject  to  being 
defeated  by  her  death  without  issue,  before,  the  termination  of  the 
life  estate.  The  remainder  was  executed  by  the  statute  of  uses,  and 
was  by  virtue  of  that  statute  a  legal  estate. 

The  adverse  possession  commenced  in  the  year  1842.  The  estate 
of  the  plaintiff  did  not  coalesce  with  the  estate  of  her  parents,  under 
the  rule  in  SheUy^a  Cdse^  if  for  no  other  reason,  because  the  estate 
.  of  the  plaintiff  was  a  legal  estate,  and  that  of  her  ancestor  was 
merely  equitable.  Matthew  and  Martha  Codd  were  ceatma  que  trust 
under  the  deed,  and  during  and  for  their  lives  and  the  life  of  the 
survivor,  the  legal  title  to  the  estate  was  vested  in  the  trustees.  In 
order  that  the  rule  in  SheO/tfs  Case  should  apply,  so  that  the  heir  in 
remainder  is  held  to  take  by  descent  and  not  by  purchase,  the  life 
estate  and  the  remainder  must  both  be  of  the  same  character ;  that 
is,  both  legal  or  both  equitable  estates.  If  one  be  legal  and  the  other 
equitable,  they  do  not  unite  in  the  ancestor,  and  the  heir,  as  remain- 
derman, takes  by  purchase  and  not  by  descent.  (2  Wash,  on  Seal 
Prop.,  600  [4th  ed.] ;  1  Perry  on  Trusts,  §  358.) 

The  adverse  possession,  then,  to  be  available  as  a  defense,  must  be 
good  as  against  the  plaintiff  who  took,  as  a  remainderman,  by  pur- 
chase and  not  by  descent,  a  vested  legal  estate.  But  the  plaintiff 
was  not  entitled  to  the  possession  of  the  estate  until  the  expiration 
of  the  precedent  estate  for  life.  The  statute  did  not  commence  to 
run  against  her,  at  common  law,  until  the  right  of  entry  accrued. 
The  trustees  of  the  precedent  life  estate  owed  no  duty  as  such  to 
her,  and  in  no  way  represented  her.  See  Canrver  v.  Jackson  ex  dem, 
Astor  (4  Peters,  1),  where  it  was  held  that  an  adverse  possession  of 
fifty  years  was  unavailing  against  the  title  of  a  remainderman,  whose 
right  of  entry  accrued  within  twenty  years.  The  case  also  involves 
otiber  questions  quite  similar  to  those  presented  in  the  case  at  bar. 
See,  also,  JcLckson  v.  Schoormhaker  (4  Johns.,  402). 

The  Bevised  Statutes  also  declare  this  principle  in  dear  and  com- 
prehensive language,  as  follows:   ^^No  expectant  estate  can  be 
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defeated  or  barred  by  alienation  or  other  act  of  the  owner  of  the 
intermediate  or  precedent  estate,  nor  by  any  destruction  of  such 
precedent  estate  by  disseizin,  forfeiture,  surrender,  merger  or  other- 
wise." (1  R.  S.,  725,  §  32.)  The  adverse  possession  is  claimed  to 
have  commenced  in  1842,  and  was  limited  in  its  operation  and  effect 
by  this  provision  of  the  Revised  Statutes.  The  disseizin,  therefore, 
could  not  commence  to  operate  as  a  bar  to  the  plaintiff  so  long  as 
her  estate  was  in  expectancy  instead  of  actual  possession.  It  was  in 
expectancy  until  the  death  of  her  mother,  Martha  Bradstreet,  in  the 
year  1871. 

The  learned  judge  at  the  Circuit  held  that  neither  the  defendant 
nor  those  under  whom  he  claims,  acquired  the  legal  title  by  virtue 
of  any  of  those  conveyances  which  are  set  up  as  the  foundation  of. 
the  adverse  possession,  and  no  point  is  made  to  the  contrary  by  the 
counsel  for  the  defendant  on  this  appeal,  so  that  it  is  unnecessary  to 
examine  any.  question  save  that  of  the  adverse  possession.  With- 
out, therefore,  holding  that  the  expectant  estate  of  the  plaintiff,  if 
of  an  equitable  character,  would,  since  the  Revised  Statutes,  have 
been  barred  by  the  adverse  possession,  which  was  proved  in  this 
case,  we  are  of  opinion  that  the  learned  judge,  before  whom  the 
cause  was  tried,  was  in  error  in  holding  that  the  estate  of  the  trus- 
tees was,  by  the  deed,  to  endure  beyond  the  lives  of  the  grantors, 
and  that  the  right  of  the  plaintiff  was  merely  that  of  a  cestui  que 
trust  We  think  she  took  a  vested  remainder  in  fee,  executed  by 
the  statute  of  uses,  under  the  deed  of  1808,  and  such  remainder  was 
protected  from  destruction  by  any  laches  on  the  part  of  the  trustees, 
or  cest/uis  que  trust  for  life,  until  her  right  of  entry  accrued  in  1871, 
oh  the  decease  of  her  mother,  Martha  Bradstreet^  the  survivor  of 
the  oestuis  que  trust  for  life.  If  these  views  are  correct,  the  plain- 
tiff should  have  recovered. 

Judgment  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

Smtth,  J.,  concurs.    Mullin,  P.  J.,  not  having  heard  the  argu- 
ment, does  not  vote. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event 
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CHARLES  D.  CASTLE  aot  AAEON  EEICKSON,  Respond-       i  mm 
KNT8,  V.  CHA.RLES  S.  BEARDSLEY,  Appbllaot.  ,    ^^^^ 

]e  77  AD^386 
Statute  qfftatuU — promUe  to  cmsiMr  for  the  debt  of  arkother — eo7i9ideT€Uiion  must 
appear  in  note  ormemorandttm. 

Where  a  promise  is  made  to  answer  for  the  debt,  default  or  miscarriage  of 
another  person,  the  consideration  thereof  must  appear  either  expressly  or  by 
necessary  implication,  in  the  note  or  memorandum  in  writing  required  by  the 
statute. 

Chapter  464  of  1868,  by  repealing  so  much  of  the  Bevlsed  Statutes  as  required  a 
"  note  or  memorandum  eeepressing  the  coneidercOion  "  to  render  such  a  promise 
valid,  restored  the  law  on  this  subject  to  the  state  in  which  it  was  prior  to  the 
adoption  of  the  Bevised  Statutes. 

8p^fer»  y.  Lambert  (1  Sweeny,  888)  not  followed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

WiUia/m  C.  CoXj  for  the  appellant.  The  agreement,  on  which 
plaintiffs  declare,  is  void  for  want  of  consideration.  (Browne  on 
Statute  of  Frauds,  4:03,  §§  387  to  408,  inclusive ;  Wright  v.  Wees, 
26  K  T.,  151 ;  Kenworth  v.  Schofidd,  2  Bam.  &  Cress.,  945 ; 
MaUory  v.  GUleU,  21  N.  T.,  412;  Sea/rs  v.  Brink,  3  Johns., 
215 ;  Baily  v.  Ogden,  id.,  411 ;  Thompson  y.  Blamjcha/rd,  3  Comst., 
335 ;  Bingham  on  Keal  Property,  341  to  368 ;  StaMs  v.  HmdeU,  4 
Denio,  559;  Leona/rd  v.  Vredenbv/rghy  3  Johns.,  29;  Rogers  v. 
Enedamd,  10  Wend.  219 ;  Dimglas  v.  HowUmd,  24  id.,  35 ;  Eno  v. 
WoodwarOi,  4  K  T.,  249;  Abed  v.  Raddiff,  13  Johns.,  297; 
Jackson  v.  SiU,  11  id.,  201 ;  1  Philips'  Ev.,  647 ;  Wd>h  v.  Rice, 
6  Hill,  219 ;  Stevens  v.  Cooper,  1  Johns.  Ch.,  429 ;  Smith  on  Con- 
tracts [67],  81,  and  cases  cited ;  Smith's  Mercantile  Law,  577 ; 
Peltier  v.  CoUms,  3  Wend.,  452.)  The  amendment  to  Eevised 
Statutes  striking  out  the  words  "expressing  the  consideration" 
has  not  materially  affected  the  requirement  of  the  statute ;  it  does 
not  say  that  no  consideration  is  necessary  to  an  agreement ;  it 
merely  leaves  the  law  as  it  was  before  1831.  (Chv/rck  v.  Brown,  21 
N.  T.,  816  to  331 ;  Bingham  on  Eeal  Property,  363.) 

Harris  cfe  Cooke,  for  the  respondents. 
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Taloott,  J. : 

This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiffe, 
rendered  at  the  Monroe  Circuit,  on  a  trial  by  the  conrt  without  a 
jury.  The  plaintiffs,  as  partners,  under  the  copartnership  style  of 
"  The  Eochester  Native  Wine  Company,"  were  the  holders  of  two 
promissory  notes  for  $100  each,  made  by  Charles  S.  Beardsley  and 
one  Owens,  as  partners,  under  the  style  of  "  Beardsley  &  Company," 
payable  to  the  order  of,  and  indorsed  by,  H.  W.  Beardsley.  The 
notes  matured  in  June  and  July,  1873.  Payment  thereof  was  duly 
demanded  at  maturity.  They  were  not  paid,  and  the  indorser  was 
duly  notified  of  the  demand  and  the  non-payment  Said  notes 
remaining  unpaid  on  the  9th  day  of  November,  1874,  the  defend- 
ant, Charles  S.  Beardsley,  on  that  day  signed  and  delivered  to  the 
plaintiff  an  instrument  in  writing,  as  follows,  viz. : 

"  I  agree  to  give  tny  individual  note,  payable  to  Kochester  Native 
Wine  Co.  (less  the  amount  of  liquor  barrels  sent  this  month  at 
$1.75),  payable  on  the  first  of  July  next,  as  collateral  to  two  notes 
given  them  by  Beardsley  &  Co.,  being  $100  each,  and  indorsed  by 
Henry  W.  Beardsley.     October  9,  1874. 

"(Signed)  C.  S.  BEAKDSLET." 

The  defendant  makes  two  objections  to  the  recovery.  First,  that 
the  consideration  upon  which  the  defendant  entered  into  the  col- 
lateral agreement  is  not  set  forth  with  sufficient  particularity  in  the 
complaint.  Second,  that  as  the  agreement  or  promise  does  not  pur- 
port to  be  founded  upon  any  consideration  it  is  void  within  the 
statute  of  frauds. 

As  to  the  first  objection  it  appears  that  the  complaint  avers  the 
collateral  agreement  to  have  been  executed  for  value.  This  aver- 
ment we  deem  sufficient  —  at  all  events  until  the  plaintiff  shall  have 
been  ordered  to  make  his  complaint  more  specific.  The  second 
objection  presents  a  more  serious  question. 

The  statute  of  frauds,  as  enacted  in  the  Eevised  Statutes  of  1830, 
declares  every  agreement  void,  unless  some  note  or  memorandum 
esopressmg  ike  (mmderation  be  in  writing,  subscribed  by  the  party 
to  be  charged  therewith  in  certain  specified  cases,  among  others : 
"Every  special  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  person."     This  provision,  though  not  in  the 
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precise  verbiage,  was  in  substance  the  provision  of  the  Revised  Laws 
of  1813,  and  of  the  statute  of  frauds  from  the  time  of  Charles  n, 
except  that  by  the  revision  of  1830,  the  words  "  eaopre&smg  the  oon- 
sideraium^^  were  inserted.  Under  the  statute,  as  it  existed  before 
the  revision  of  1830,  it  had  been  long  held  that  the  "agreement" 
required  by  the  statute,  to  be  in  writing,  comprehended  the  con- 
sideration  as  well  as  the  promise,  and  that  the  omission  could  not 
be  supplied  by  parol  proof  of  a  valid  consideration  not  specified  or 
in  some  manner  indicated  by  the  agreement  in  writing.  (See  Stoats 
V.  JETowlettj  4  Denio,  560.)  But  it  was,  nevertheless,  held  that  the 
consideration  might  be  inferred,  implied  or  "  spelled  out "  from  the 
agreement  and  from  other  papers  referred  to  in  it,  and  need  not  be 
expressly  stated  as  the  consideration  upon  which  the  agreement  was 
based.  In  Packer  v.  WiUson  (15  Wend.,  343),  Chief  Justice  Sav- 
age delivering  the  opinion  of  the  court,  and  speaking  of  the  words 
added  to  the  statute  in  the  revision  of  1830,  says :  "  It  was  thought 
by  the  revisers  and  the  legislature  that  the  most  proper  way  for 
courts  to  find  out  the  consideration  of  an  agreement  was  not  to 
infer  or  imply  or  spell  out  the  consideration,  but  after  the  passing 
the  Revised  Statutes  the  party  should  express  the  consideration," 
and  in  that  case  it  was  substantially  held  that  the  difference  made 
by  the  addition  of  the  words  in  question  was  between  the  words 
"express"  and  "imply,"  which,  in  the  case  then  before  the  court, 
was  said  to  be  "  a  very  material  one."  From  that  time  down  to  the 
passage  of  the  amendatory  act  of  1863,  hereafter  referred  to,  the 
question  whether  the  addition  of  the  words  in  question  in  the  revis- 
ion of  1830  had  added  any  thing  to  the  statute,  or  had  restricted 
the  power  and  ingenuity  of  the  courts  in  implying  or  endeavoring 
to  "  spell  out "  a  consideration  from  the  agreement,  was  a  fruitful 
source  of  controversy  in  the  courts,  leading  to  contradictory  rulings 
on  the  subject.    (See  Chv/rck  v.  Brovm^  21  N.  T.,  315.) 

In  1863  the  legislature  amended  this  portion  of  the  statute  of 
frauds  by  re-enacting  its  provisions,  omitting  the  words  "  express- 
ing the  consideration."    (Laws  of  1863,  ch.  464.) 

This  amendment,  it  would  appear,  left  the  law  to  stand  precisely 

as  it  was,  under  the  interpretation  of  the  courts,  before  the  words 

requiring  the  consideration  to  be  expressed  were  inserted,  and  thus 

the  law  would  be  relieved  from  that  uncertainty  which  seemed  to 

Hun— Vol.  X.        44 
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arise  out  of  differences  of  opinion  in  regard  to  the  effect  of  the 
words  which  had  been  inserted  in  the  revision  of  1830,  and  which, 
for  upwards  of  thirty  years,  had  been  the  subject  of  controversy. 

The  counsel  for  the  plaintiffs,  however,  contends  that  by  the 
amendment,  the  sole  apparent  effect  of  which  was  to  omit  from  the 
statute  the  words  which  required  the  consideration  to  be  expressed 
in  the  agreement,  the  legislature  did  not  intend  to  restore  the  act,  as 
it  was  understood  and  construed  by  the  courts  before  those  words 
were  inserted,  but  intended  to  make  a  more  sweeping  alteration  of 
the  law,  and,  in  fact,  to  overturn  or  abrogate  that  doctrine  which 
had  for  a  long  time  been  maintained  by  the  courts,  both  in  England 
and  in  this  State,  that  the  whole  agreement,  including  not  only  the 
promise  but  the  consideration,  must  in  some  way  appear  or  be  indi- 
cated by  the  writing.  And  a  very  elaborate  opinion  of  the  Superior 
Court  of  New  York,  delivered  by  Judge  Freeman,  in  Spej/ers  v. 
Lambert  (1.  Sweeney,  335 ;  S.  C,  37  How.,  316),  is  cited  as  sustain- 
ing this  position. 

It  is  quite  true  that  the  decision  in  Speyers  v.  Lombert  fully 
sustains  the  position  of  the  counsel  for  the  plaintiff,  and  Judge 
Fbeemak,  in  the  opinion,  very  strongly  argues  that  by  the  amend- 
ment of  1863,  the  legislature  intended  to  abolish  the  necessity  of  the 
consideration  being  in  any  way  stated  or  indicated  by  the  written 
agreement.  But  it  will  be  seen  that  the  argument  of  the  opinion  is 
as  to  what  the  law  perhaps  ought  to  be,  rather  than  an  attempt  to 
show,  by  any  known  or  recognized  rule  of  interpretation,  that  the 
amendment  of  1863  was  intended  by  the  legislature  to  have  the 
effect  assumed. 

We  must  assume,  what  we  cannot  doubt  was  especially  true  in 
this  case,  that  the  legislature  was  familiar  with  the  construction 
which  had  been  adopted  by  the  courts  prior  to  the  revision  of  1830, 
and  to  the  controversies  which  had  grown  up  after  that  time,  and 
been  continued  for  a  period  of  thirty  years,  as  to  whether  the  words 
added  in  1830  had  really  added  any  thing  to  the  meaning  of  the 
statute,  or  whether  the  courts  were  still  at  liberty  to  infer  and  "  spell 
out "  the  consideration  as  before  the  revision  of  1830. 

The  only  inference  as  to  the  intention  of  the  legislature  in  the 
amendment  of  1863,  which  can  be  safely  drawn  from  the  act 
then  passed  is,  we  think,  that  the  legislature  intended  to  restore  the 
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law  to  what  it  was  well  settled  to  be,  before  the  omitted  words 
which  had  given  rise  to  controversy  and  uncertainty  had  been 
inserted.  This  is  plainly  what  the  legislature  did,  and  to  hold  that 
it  intended  to  simply  restore  the  law  to  what  it  was  before  the 
omitted  words  were  inserted,  but  to  go  further  and  abrogate  the 
necessity  of  having  that  part  of  the  agreement  relating  to  the  con- 
sideration in  writing  like  the  residue,  we  think  is  unwarranted  by 
any  sound  and  safe  rule  in  the  interpretation  of  statutes,  and  would 
approach  the  assumption  of  legislative  power  by  the  court.  Mr. 
Bingham,  in  his  work  on  executory  sales  of  real  property,  in  allud- 
ing to  the  case  of  Speyera  v.  Larribert^  says :  "  It  is  certainly  a  sin- 
gular way  of  construing  a  statute  that  has  once  been  amended,  and 
then  again  amended,  by  striking  out  the  amendment,  to  mean  some- 
thing different  from  what  it  did  before  it  was  amended  at  alL" 
(Bingham  on  Contracts  for  Sale  of  Real  Property,  363.)  There 
appears  to  be  great  force  in  the  criticism.  Though  entertaining  the 
highest  respect  for  the  court  by  which  the  decision  thus  criticised 
was  made,  we  are  constrained  to  a  different  conclusion.  In  the  case 
at  bar,  the  notes  referred  to  in  the  agreement  had  been  made  and 
become  due,  long  before  the  agreemen1>  in  question  was  made,  and 
they  could  not  of  themselves  furnish  any  consideration  for  the 
agreement  of  the  defendant,  and  indeed  his  agreement  contains 
nothing  by  reference  or  otherwise  from  which  any  consideration  can 
be  "  inferred,  implied,  or  spelled  out."  It  is  a  mere  naked  promise 
to  answer  for  the  debt  of  another,  and  manifestly  void  by  the  statute 
of  frauds,  if  that  statute  requires,  as  we  hold  it  does,  that  the  con- 
sideration as  well  as  the  promise  should  appear  by  agreement  in 
writing. 

The  judgment  is  reversed  and  a  new  trial  ordered,  costs  to  abide 
the  event. 

Present — Mullin,  P.  J.,  SMrra  and  Taloott,  J  J. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event. 
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THE  PEOPLE  BX  bbl.  EDWAED  HUGHES  v.  MAEGARET 

LAMB. 

Summary  proceeding  —  sujfleieney  qf  afflda/cit  to  procure  summone —  Oertffieaietf 

eertfice  by  eonetdbie. 

An  avennent  in  an  affidavit,  made  in  summary  proceedings  instituted  to  remove  a 
tenant,  that  the  amount  specified  is  due  for  the  rent  of  the  premises,  in  pursuance 
of  the  agreement  by  which  the  premises  were  "  let,"  id  connection  with  a  state- 
ment that  the  defendant  holds  over  and  continues  in  possession  of  said  premises, 
is  substantially  equivalent  to  the  statement  that  the  amount  is  due  pursuant  to 
the  agreement  under  which  the  premises  are  'f  held,"  as  required  by  the  statute. 

The  certificate  of  the  constable,  showing  a  service  of  the  summons  upon  the 
defendant  personally,  by  showing  the  original  and  delivering  a  copy  thereof  to 
him,  is  "  due  proof  "  of  the  service  thereof. 

Bobinsan  v.  MeManus  (4  Lans.,  880)  distinguished. 

Cestiobasi  to  review  Bummary  proceedings,  instituted  before  a 
justice  of  the  peace  in  Syracuse,  under  the  "  landlord  and  tenant 
act." 

The  affidavit  of  the  respondent  was  as  follows : 

"  Onondaga  County,     )       , 
Otty  of  Sybacusb,  J 

"  Margaret  Lamb,  of  Syracuse,  in  said  county,  being  duly  sworn, 
says,  that  she  is  the  rightful  owner  of  the  premises  hereinafter 
mentioned,  and  entitled  to  the  possession  thereof ;  and  that  Edward 
Hughes  is  justly  indebted  unto  said  Margaret  Lamb  in  the  sum  of 
fifteen  dollars  due  the  1st  day  of  August,  1876,  for  the  rent  of  a 
house  and  premises  known  as  No.  163,  on  East  Washington  street, 
in  Syracuse  aforesaid ;  that  she  has  demanded  the  said  rent  from  the 
said  Hughes,  who  has  made  default  in  the  payment  thereof  pursuant 
to  the  agreement  under  which  said  premises  were  let,  and  that  he 
holds  over  and  continues  in  possession  of  the  same  without  the  per- 
mission of  the  landlord,  after  default  as  aforesaid. 

her 

"MAEGAEET  +  LAMB." 

mark. 

"  Sworn  to  this  17th  day  of  August, ) 
1876,  before  me,  ) 

"H.  Wheaton, 
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The  constable  who  served  the  summons  returned  the  same  with 
the  following  indorsement  thereon : 

"  I  certify  that  on  the  17th  day  of  August,  1876,  at  about  twelve 
o'clock,  noon,  I  served  the  within  summons,  personally,  on  the  defend- 
ant, in  Syracuse,  New  York,  by  handing  to  and  leaving  with hima 
true  copy  thereof,  and  at  the  same  time  showing  him  the  original 

"THOMAS  OONWAT, 

''August  17,  1876.    Fees,  50,  paid,  CmfstabUP 

Codta  cfe  Belhaap^  for  the  relator. 
A.  Z.  Johnson^  for  the  defendant. 

Talooti,  J. : 

This  is  a  cerUoraHy  the  return  to  which  brings  up  summary  pro- 
ceedings before  a  justice  of  the  peace  in  Syracuse,  under  the  "  land- 
lord and  tenant  act."  Under  the  twenty-third  rule  of  the  Supreme 
Court  this  should  be  heard  at  the  Special  Term  in  the  first  instance, 
but  we  have  looked  into  the  case  and  do  not  see  that  any  of  the 
objections  of  the  relator  to  the  proceedings  before  the  magistrate  are 
tenable.  The  affidavit  of  the  landlord  is  in  precise  accordance  with 
the  form  for  that  purpose  prescribed  in  Wait's  Practice  (5  Wait's 
Prac,  427),  with  the  addition  of  the  words,  probably  unnecessary, 
that  she,  the  landlord,  is  the  rightful  owner  of  the  premises  and 
entitled  to  the  possession  thereof,  and  we  think  sufficiently  shows 
that  the  conventional  relation  of  landlord  and  tenant  exists  between 
the  parties,  and  the  averment  that  the  amount  specified  is  due  for 
the  rent  of  the  premises,  in  pursuance  of  the  agreement  by  which 
the  premises  were  "  fo^,"  in  connection  with  the  statement,  that  the 
defendant  holds  over  and  continues  in  possession  thereof,  is,  we 
think,  substantially  equivalent  to  the  statement  that  the  amount  is 
due,  pursuant  to  the  agreement  under  which  the  premises  are 
"  held  "  as  required  by  the  statute.  We  think  due  proof  of  the  ser- 
vice of  the  summons  was  made  by  the  certified  return  of  the  con- 
stable. That  showed  a  service  upon  the  defendant  personally,  by 
showing  the  original  and  delivering  a  copy. 

The  case  of  Hobmson  v.  McManus  (4  Lans.,  380)  is  only  to  the 
efEect  that  the  justice  was  not  confined  to  the  return  as  evidence  of 
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the  service,  but  where  that  did  not  show  all  the  particulars  of  .a  due 
service,  might  examine  the  constable  orally.  The  officer  is  required  to 
make  return  in  such  a  case  (2  R  S.  [m.  p.],  440,  §  77),  and  such  return 
if  it  shows  a  good  service,  is  "  due  proof."  The  fact  that  the  justice 
received  evidence  of  the  circumstances  which  authorized  the  issuing 
of  the  warrant,  although  there  was  no  appearance  on  behalf  of  the 
tenant,  though  perhaps  unnecessary,  had  no  tendency  to  injure  the 
relator,  and  does  not  constitute  a  proper  subject  of  complaint  by  him. 
The  certiorari  must  be  dismissed,  and  the  proceedings  affirmed 
with  costs  to  the  defendant. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smtth,  J  J. 

GertioTaH  dismissed  and  the  proceedings  affirmed,  with  costs  to 
the  defendant. 


WILLIAM  CANDEE,  Respondent,  v.  S.  ANGELINE  BURKE 

AND   OTHERS,  APPELLANTS. 
BMo^jwdkaJta — Mesne profiU  —  aUegcUion cu  to,  incompUUnt  —  reeawryfar 

In  an  action  of  ejectment  the  defendants  set  up  in  their  answer  that  the  premises 
in  question,  together  with  others,  were  conveyed  to  the  plaintiff  by  their 
ancestor,  Enos  Burke,  in  pursuance  of  an  agreement  by  which  plaintiff  was 
to  advance  to  him  $7,200;  that  Burke  was  to  occupy  and  cultivate  the  same 
for  his  own  benefit;  that  upon  receipt  of  the  said  sum,  with  interest,  plaintiff 
was  to  account  and  reconvey  the  premises  to  Burke;  that  such  repayment  had 
been  made,  and  they  therefore  demanded  an  accpunting  and  a  reconveyance. 

The  plaintiff  alleged  in  his  reply  and  subsequently  proved  upon  the  trial,  that  a 
prior  action  had  been  commenced  by  the  said  defendants  against  the  plaintiff, 
in  which  they  claimed  that  the  plaintiff  made  an  arrangement  with  Burke,  by 
which  he  was  to  advance  money  to  the  latter  and  take  a  conveyance  of  the 
premises  in  question,  with  others,  as  security  for  the  repayment  thereof;  that 
Burke  was  to  remain  in  possession;  that  he,  until  his  death,  and  thereafter  the 
defendants,  had  continued  so  to  do;  that  the  full  amount  due  the  plaintiff 
herein  had  been  paid,  whereupon  they  demanded  an  accounting  and  reconvey- 
ance; that  judgment  was  entered  therein  in  favor  of  the  present  plaintiff, 
holding  that  the  conveyance  was  an  absolute  and  unconditional  deed,  and  not 
a  mortgage  or  security  for  any  loan  made  to  Burke,  and  that  the  title  to 
the  premises  was  vested  absolutely  in  the  plaintiff  herein. 
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Upon  the  trial  of  this  action,  held,  that  the  cause  of  action  in  the  former  suit 
and  the  defense  set  up  in  the  answer  in  this  case  were  in  substance  the  same, 
and  that  the  judgment  in  the  former  action  was  a  bar  to  the  defense  set  up  in 
the  answer  herein. 

When,  in  an  action  of  ejectment,  it  appears  from  the  complaint  that  the  plaintiff 
claims  to  recover  the  value  of  the  rents  and  profits  of  the  premises  during  the 
time  they  have  been  unlawfully  withheld  by  the  defendant,  it  is  too  late,  on  the 
trial,  to  object  to  the  form  and  want  of  particularity  and  certainty  with  which 
the  allegations  relating  thereto  are  made. 

Appeal  from  a  judgment  in  ejectment  in  favor  of  the  plaintiflE, 
entered  upon  the  trial  of  this  action  at  the  Circuit. 

J.  D,  Garfidd,  for  the  appellants. 

Frwnk  Hisoockj  for  the  respondent. 

Talcott,  J. : 

This  is  an  appeal  from  a  judgment  rendered  at  the  Onondaga 
Circuit  for  the  plaintiflE,  in  an  action  of  ejectment.  Amongst  other 
special  answers  made  by  the  defendants,  they  set  up  that  one  Enos 
Burke,  the  husband  of  the  defendant  8.  Angelina  Burke,  and  the 
father  of  the  other  defendants,  in  his  lifetime  agreed  to  convey  a 
part  of  the  premises  in  question,  and  to  procure  a  conveyance  of 
the  residue,  to  one  Daniel  Candee  and  the  plaintiff,  ^'  at  and  for  the 
consideration  of  something  less  than  $7,200,  the  amount  stated  in 
said  conveyance,  to  be  paid  or  advanced  in  part  to  said  Burke,  and 
in  part  upon  liens  and  incumbrances  against  said  Burke,  upon  said 
premises  by  said  Candees.  The  said  Enos  Burke,  also,  by  said  agree- 
ment, was  to  remain  in  and  retain  the  possession  of  said  premises, 
and  work  and  cultivate  the  same  on  his  own  account  and  for  his  own 
benefit  as  his  own  property.  The  said  Enos  Burke,  also,  by  said 
agreement,  was  to  place  in  the  hands  of  said  Candees  the  proceeds 
of  certain  other  real  estate  and  other  property,  and  the  net  avails  of 
the  products  of  said  premises  over  and  above  the  support  of  his 
family  and  the  expenses  of  carrying  on  said  farm  belonging  to  said 
Burke,  or  in  which  he  had  some  right  or  interest,  towards  the  repur- 
chase of  said  premises,  and  when  the  full  sum  of  $7,200  and  the 
interest  thereon  had  been  paid  by  said  Burke  to  said  Candees  the 
said  Candees  were  to  reconvey  said  premises  to  said  Burke,  and  to 
settle  with  him  for  the  moneys  placed  in  their  hands  towards  the 
repurchase  of  said  premises.'' 
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The  answer  then  goes  on  to  allege  that  the  said  Enos  Burke  did, 
on  or  about  the  Ist  of  August,  1844,  convey  to  said  Candees  the 
east  half  of  said  premises,  and  did  procure  one  Hicks  Worden,  who 
held  the  title  to  the  west  half  thereof,  for  the  benefit  of  said  Burke, 
to  convey  the  west  half  to  the  said  Candees,  and  the  said  Candees 
did  pay  to  the  said  Burke,  and  upon  the  liens  and  incumbrances,  the 
said  $7,200.  That  Burke,  by  virtue  of  the  said  agreement,  did 
retain  possession  of  the  said  premises  and  cultivate  the  same  for  his 
own  use  and  benefit  until  his  death,  in  1862,  and  that  the  defend- 
ants, succeeding  to  the  rights  and  interest  of  said  Burke,  have  ever 
since  remained  in  possession  of  said  premises. 

The  defendants  then  allege  that  from  the  amounts  paid  by  Burke, 
and  from  what  the  said  Candees  have  received  from  the  net  pro- 
ceeds of  the  premises,  the  whole  consideration  of  the  $7,200  and 
the  interest  thereon,  has  been  realized  by  the  Candees.  That  Burke 
died  intestate,  leaving  the  defendants  him  surviving,  and  that  Daniel 
Candee  died  in  1848,  leaving  a  will  by  which  all  his  rights  in  the 
premises  were  transferred  to  the  plaintiff.  That  the  defendants 
have  demanded  of  the  plaintiff  a  settlement  of  the  account  and  a 
reconveyance,  but  plaintiff  has  refused  to  come  to  such  settlement 
and  to  reconvey  according  to  said  agreement,  and  the  defendants 
claim  that  they  are  entitled  to  such  accounting,  and  to  a  reconvey- 
ance. To  this  answer,  the  plaintiff  replied,  a  former  suit  commenced 
in  1870,  in  the  Supreme  Court,  by  the  defendants  against  the  plain- 
tiff, "  wherein  the  same  matters  were  alleged,  or  might  or  should 
have  been  alleged."  That  the  plaintiff  answered  in  the  said  former 
action ;  that  issue  was  duly  joined  upon  all  the  matters  set  out  in  the 
pleadings  in  the  said  action;  that  the  said  Supreme  Court  had 
jurisdiction  of  the  parties  and  the  subject-matter  of  the  said  action, 
and  the  same  was  duly  referred  to  a  referee  to  hear  and  determine ; 
that  the  action  was  duly  tried  on  the  merits  and  decided  on  the  merits, 
against  the  now  defendants  and  in  favor  of  the  plaintiff,  and  judg- 
ment was  rendered  thereon  on  the  merits,  and  duly  perfected  in  the 
office  of  the  clerk  of  Onondaga  county,  in  October,  1872,  and  the 
judgment  record  is  referred  to  as  a  part  of  the  reply,  and  notice 
given  that  the  plaintiff  will  put  the  same  in  evidence  on  the  trial  of 
this  cause  as  a  bar  to  the  counter-claim  set  up  by  the  defendants  in 
this  action. 
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A  copy  of  the  judgment  recoi-d  in  the  former  action  is  contained 
in  the  case,  and  seems  to  have  been  attached  to  the  reply.  Upon 
these  pleadings,  the  judgment  record  in  the  former  action,  and  the 
opening  of  the  coxmsel  for  the  defendant  in  this  case,  the  principal 
question  decided  at  the  Circuit  arose,  and  after  a  long  discussion  by 
the  counsel  on  both  sides,  the  substance  of  which  is  mentioned  in 
the  case,  the  justice  at  the  Circuit  held  that  the  cause  of  action  in 
the  former  suit,  and  the  defense  set  up  in  the  answer  in  this  case, 
replied  to  as  above,  were  in  substance  the  same,  and  that  the  judg- 
ment in  the  said  former  action  was  a  bar  to  the  defense  set  up  in  the 
answer  of  the  defendants,  which  is  hereinbefore  mentioned.  It  is 
sufficient  to  say  of  the  said  former  action,  that  it  was  an  action 
commenced  by  these  defendants  against  this  plaintiff,  in  which  it 
was  alleged  by  the  plaintifb  that  in  August,  1844,  an  arrangement 
was  made  whereby  Daniel  and  William  Candee  "  were  to  "  assist 
said  Enos  Burke,  and  pay  certain  mortgages  and  judgments  against 
said  Burke,  take  the  conveyance  of  a  part  of  the  premises  from 
Burke,  and  the  other  part  to  be  procured  by  Burke  from  one  Hicks 
Worden,  as  security  for  the  repayment  of  such  advances  as  they 
should  make  to  Burke ;  that  Burke  was  to  retain  the  possession  of 
the  premises,  and  did  do  so  until  his  death,  and  that  since  then  the 
then  plaintifffl,  now  defendants,  have  continued  in  possession,  and 
that  payments  have  been  made  more  than  sufficient  to  extinguish 
the  indebtedness;  that  the  defendant,  now  plaintiff,  claims  that 
the  said  deeds  were  absolute  and  not  as  security,  and  the  complaint 
asks  that  the  present  plaintifE  may  be  adjudged  to  hold  the  premises 
as  mortgagee,  and  asks  for  an  accounting  and  reconveyance,  and  that 
the  defendant  may  be  restrained  from  taking  any  proceedings  to 
dispossess  the  now  defendants. 

YariouB  collateral  and  incidental  circumstances  are  alleged  in  the 
complaint  in  the  former  suit,  many  of  which  are  not  repeated  or 
referred  to  in  the  answer  in  this  case.  The  now  plaintifE  answered 
in  the  former  suit,  claimed  that  the  property  was  purchased  abso- 
lutely, and  that  the  deeds  to  himself  and  Daniel  Candee  were  abso- 
lute and  not  as  security. 

The  former  action  was,  as  appears  by  the  judgment  record,  tried 
before  the  referee,  who  reported,  amongst  other  things,  that  each 
and  every  of  the  said  conveyances  was  an  absolute  and  unconditional 
Hun— Voi,.  X,        4$ 
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deed,  and  not  in  the  nature  of  a  mortgage  or  secnritj  for  any  loan 
made  or  to  be  made  to  or  for  the  benefit  of  Enos  Burke,  and 
that  the  title  to  the  premises  conveyed  by  the  said  deeds  vested 
absolutely  in  the  grantees  therein  named,  subject  only  to  the  incum- 
brances mentioned  in  the  said  deeds  respectively,  and  that,  the 
plaintiffs  are  not  entitled  to  an  accounting,  or  to  redeem  and  have  a 
conveyance  of  the  premises  or  any  part  thereof,  and  that  the  now 
plaintiff  was  entitled  to  judgment  against  the  now  defendants  to 
that  effect,  with  costs. 

On  this  report  a  judgment  was  duly  entered  on  the  8th  of  October, 
1872,  and,  so  far  as  appears,  has  been  acquiesced  in  as  correct  It 
is  quite  manifest  from  the  pleadings  in  this  case,  and  from  the  state- 
ments of  the  counsel  for  the  defendants,  and  his  offer  of  proof  that 
the  defendants  are  seeking  in  this  action  to  retry  the  question 
whether  Enos  Burke  had,  by  an  arrangement  or  contract  with  the 
Candees  at  or  about  the  time  when  the  conveyances  were  made  to 
them,  reserved  a  right  to  redeem  the  premises  in  question  upon  the 
repayment  to  the  Candees  of  the  amount  advanced,  and  to  be 
advanced  by  them,  and  constituting  the  apparent  consideration  for 
the  conveyances  with  interest. 

The  counsel  for  the  defendants  insists  that  the  cause  of  action  set 
up  in  the  complaint  in  the  former  suit,  and  the  defense  in  this  suit 
are  substantially  different,  inasmuch  as  the  former  suit  was  based 
upon  the  theory  that  the  now  plaintiff  held  the  premises  only  as 
security,  and  his  title  was  that  of  a  mortgagee,  whereas  the  answer 
in  the  present  case  sets  up  a  conti'act  whereby  Enos  Biirke  was  to 
be  entitled  to  redeem,  upon  the  payment  of  the  consideration 
advanced  by  the  Candees,  and  that  the  cause  of  action  set  up  in  the 
answer  by  way  of  defense  and  counter-claim,  is  in  the  nature  of  a 
claim  for  the  specific  performance  of  a  contract  We  see  no  sub- 
stantial difference  between  the  allegations  on  the  subject  in  the 
former  suit  and  those  contained  in  the  answer  in  this  case,  except 
that  in  the  former  the  matter  is  called  an  "  arrangement,"  and  in  the 
latter  an  ^'  agreement."  The  substance  of  the  allegations  in  each 
case  was  the  same,  namely,  that  there  was  the  right  of  redemption 
reserved  to  Enos  Burke  at  the  time  of  the  conveyance  of  the  prop- 
erty by  deeds  absolute  in  form ;  and  however  this  was  done,  whether 
by  express  agreement  in  so  many  words,  or  whether  the  agreement 
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was  to  be  implied  in  equity  from  the  fact  that  the  original  convey- 
anoeB  were  intended  as  security  is  not  material,  and  was  not  material 
in  the  former  case.  The  case  of  Stowell  v.  Ghomiherlam,  (60  N.  Y., 
272)  is  claimed  by  the  defendant's  counsel  to  be  decisive  of  the  case 
at  bar.  It  appears  to  us  that  so  far  as  that  case  decides  any  prin- 
ciple relevant  to  the  present  case,  it  maintains  the  conclusion  at 
which  the  justice  at  the  Circuit  arrived.  In  that  case  the  former 
suit  had  been  disposed  of  on  a  demurrer.  The  first  action  had  been 
in  trover  for  certain  bonds,  and  the  demurrer,  so  far  as  could  be  seen, 
had  been  sustained  on  the  ground  that  the  present  right  of  the 
plaintiff  to  a  return  of  the  same  bonds  did  not  appear.  The  action 
reported  in  60  New  Yorli,  was  an  action  on  contract  to  recover  the 
value  of  the  bonds  which  the  complaint  alleged  had  been  received 
and  sold  by  the  defendants,  as  the  agents  of  the  plaintiff.  The  prin- 
ciple decided  as  stated  in  the  syllabus  of  the  case  is,  that  ^^  in  order 
to  make  a  former  action  a  bar,  the  circumstances  must  be  such  that 
the  plaintiff  might  have  recovered  in  the  first  action  for  the  same 
cause  of  action  alleged  in  the  second." 

Applying  that  rule  to  this  case,  why  is  not  the  judgment  in  the 
former  action  a  bart  It  will  scarcely  be  claimed  that  the  plaintiff 
could  not  have  recovered  in  the  former  action  upon  proof  of  the  aUe- 
gationd  contained  in  the  plea  in  this  case.  The  former  action  was 
in  substance  to  establish  in  Enos  Burke  and  those  who  represent 
him  in  estate,  a  right  to  redeem  the  premises  in  question  upon 
repayment  to  the  Candees,  or  their  representatives,  of  the  amount 
of  the  consideration  paid  by  the  latter  for  the  conveyances,  and 
that  right,  as  claimed  by  the  now  defendants,  was  based  upon  an 
asserted  contract,  either  expressed  or  implied,  in  equity,  at  the  time 
of  the  conveyances.  It  seems  to  us  plain  that  the  cause  of  action  in 
the  former  suit,  was  substantially  identical  with  the  matters  set  up  by 
way  of  defense  in  this  suit,  and  having  been  once  adjudicated  upon, 
is  put  at  rest  as  between  these  parties  and  those  who  represent 
theuL 

In  FvUerUm  v.  McOwrdy  (55  N.  Y.,  637),  where  an  action  was 
commenced  to  redeem,  upon  the  ground  that  the  title  of  the  defend- 
ant was  that  of  a  mere  mortgagee,  and  that  the  mortgage  was  void 
for  UBuiy,  it  was  claimed  that  judgment  ought  to  have  been  ren- 
dered for  the  plaintiff  as  for  a  specific  performance  of  a  contract  of 
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sale.  It  is  sufficient  to  say  of  that  case,  that  among  other  reasons 
given  by  the  conrt  for  denying  that  species  of  relief,  it  is  said  that 
the  necessary  parties  for  snch  a  suit  are  not  before  the  court,  and 
the  facts  found  are  not  sufficient  to  show  a  right  in  the  plaintiff  to 
specific  performance.  "  The  findings  show  that  the  agreement  to 
convey  was  verbal,  and  there  is  no  finding  tliat  there  was  any  part 
performance."  The  question  as  to  the  validity  of  the  foreclosure 
of  the  Bemington  mortgage,  and  the  various  exceptions  to  the 
admission  of  evidence  founded  on  the  alleged  invalidity  of  that 
foreclosure  as  against  S.  Angelina  Burke,  the  widow,  seem  to  have 
been  presented  to  the  General  Term  of  this  department  when  the 
case  was  here  before  (4  Sup.  Ot.  Rep.  [T.  &  C],  143),  and  it  seems 
to  have  been  then  held  that  the  foreclosure  was  sufficient.  The 
rights  of  Mary  Burke  seem  to  have  been  protected  on  this  last 
trial  by  the  stipulation  by  which  the  plaintiff  omitted  to  take  a 
judgment  for  her  undivided  one-third  of  one-seventh,  that  is,  one- 
twenty-first  part,  of  the  parcel  in  which  she  claimed  such  separate 
interest. 

The  objections  to  the  proof  of  the  loss  of  the  original  petition  of 
Enos  Burke  for  the  benefit  of  the  insolvent  law,  if  available  under 
any  circumstances,  seem  to  be  superseded  by  the  ultimate  ruling 
that  the  former  judgment  was  a  bar  to  the  defense  attempted  under 
the  twelfth  answer.  The  proceedings  under  the  insolvent  law  were 
only  important  as  showing  that  at  the  time,  Enos  Bm-ke  did  not 
claim  to  be  in  any  manner  interested  in  the  premises  which  had 
been  conveyed  to  the  Candees,  either  legally  or  equitably,  and  the 
ruling  in  question  rendered  the  papers  and  proceedings  of  Burke 
under  the  insolvent  law  wholly  immaterial. 

After  the  disposition  of  the  issues  concerning  the  title  and  right 
to  possession,  the  judge  reserved  the  question  of  damages  for  with- 
holding the  property  and  mesne  profits  to  be  determined  before 
himself  at  a  future  day,  and  there  is  no  point  made  upon  the  argu- 
ment of  this  appeal  against  this  practice,  and  although  the  case  con- 
tains a  statement  that  fhe  defendants  asked  to  go  to  the  jury  on  the 
question  of  mesne  prof/ts^  it  seems  to  have  been  afterwards  agreed 
by  a  stipulation,  oral  or  otherwise,  referred  to  by  the  justice  in  the 
course  of  the  conversation,  that  it  should  be  disposed  of  by  the 
court.    At  all  events  it  is  not  claimed  on  this  appeal  that  there 
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was  any  error  in  not  referring  any  question  on  that  subject  to  the 
juiy. 

Afterwards  the  case  came  on  to  be  heard  on  the  reserved  questions, 
in  regard  to  a  recovery  for  mesne  profits  in  the  action.  The  com- 
plaint claims  that  the  plaintifE  is  entitled  to  the  mesne  proJUs  of  the 
premises  since  the  same  have  been  withheld  by  the  defendants,  and 
that  the  fair  annual  value  thereof  is  the  sum  of  $2,000,  and  demands 
judgment  for  the  premises,  and  for  the  rents  and  profits  thereof, 
during  the  time  they  have  been  withheld  by  the  defendants.  When 
the  question  as  to  mssneprofiits  came  to  be  tried,  the  counsel  for  the 
defendants  claimed  that  the  plaintiff  was  not  entitled  to  recover  any 
thing  therefor  in  this  action,  upon  the  ground,  as  we  understand  his 
position,  that  what  was  said  in  the  complaint  did  not  amount  to  a  suffi- 
cient count  for  the  recovery  of  m^sneprofits^  not  but  that  the  claim 
for  mesne  profits  might  be  joined  in  the  same  action  with  a  claim  to 
recover  the  land,  but  that  it  must  be  set  up  in  a  separate  count  of 
the  complaint.  The  defendants  were  fairly  apprised  by  the  com- 
plaint, that  the  plaintiff  claimed  to  recover  in  the  action  the  value 
of  the  rents  and  profits  of  the  premises  during  the  time  they  had 
been  unlawfully  withheld  by  the  defendants,  and  we  think  it  was 
too  late  on  the  trial  to  make  any  objection  to  the  form  and  want  of 
particularity  and  certainty  with  which  the  allegations  in  that  behalf 
were  made.  {Holmes  v.  Davis^  19  N.  Y.,  488-493 ;  Vomdevoort 
V.  Oould,  36  id.,  639.)  The  case  of  La/med  v.  Hudson  (57  id.,  161), 
merely  decides  that  a  claim  of  damages  for  withholding  possession  is 
a  different  thing  from  a  claim  to  recover  m,esne  profits^  and  that  under 
a  mere  claim  of  damages  for  withholding  possession  mssne  profits 
cannot  be  recovered.  In  this  case  there  is  no  daim  for  damages  for 
withholding,  but  a  daim  in  the  complaint  for  m^sne  profits 
alone.  Although  from  one  portion  of  the  opinion  of  the  justice 
who  tried  the  cause  it  would  seem  that  he  held  that  the  plaintiff 
was  not  entitled  to  recover  the  mesne  profits^  but  was  entitled 
to  recover  damages  for  the  unlawful  withholding,  yet  it  appears 
from  a  subsequent  part  of  the  opinion  that  the  damages  which 
he  did  actually  assess,  were  composed  of  the  annual  value  of 
the  use  of  the  premises  or  the  rents,  issues  and  profits.  This  we 
think  was  the  correct  result,  upon  whatever  theory  it  was  arrived  at. 
We  think,  also,  that  the  court  was  correct  in  holding  that  the  right 
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to  recover  the  mesne  projits  wb&  from  the  time  at  least  when  the 
defendants  denied  the  title  of  the  plaintiff  and  assumed  a  hostile 
position,  by  claiming  possession  in  their  own  right. 
The  judgment  is  affirmed. 

Present  —  Mullin,  P.  J.,  TALcxyrr  and  SmttHj  J  J. 

Judgment  affirmed. 


LEVANTIA  S.   CARPENTER,  Respondent,  v.  ZARAH  H. 
BLAKE,  Appellant. 

MalpracUce  —  what  skSl  reqmredqf  a  vwrgeon  —  Teglmwwy  of  wiinsM  m  to genegroL 
reptUatum — what  qitestums  mo/y  be  put  to. 

One  who  offers  himself  for  employment  in  a  professional  capacity  undertakes, 

(1)  That  he  possesses  that  reasonable  degree  of  learning  and  skill  which  is  ordinarily 
possessed  by  the  professors  of  the  same  art  or  science,  and  which  is  ordinarily 
regarded  by  the  community,  and  by  those  conversant  with  the  employment,  as 
necessary  to  qualify  him  to  engage  in  such  business; 

(2)  That  he  will  use  reasonable  and  ordinaxy  care  and  diligence  in  the  exercise  of 
his  skill  and  the  application  of  his  knowledge,  to  accomplish  the  purpose  for 
which  he  is  employed; 

(8)  That  he  will  use  his  best  Judgment  in  the  exertion  of  his  skill  and  the  appli- 
cation of  his  diligence. 

Although,  usually  when  general  reputation  is  relied  upon,  it  is  not  competent  to 
give  in  evidence  specific  acts,  either  to  sustain  or  to  overthrow  such  general 
reputation,  yet  when  testimony  as  to  general  reputation  is  given  by  a  witness, 
he  may  be  asked  upon  his  cross-examination,  with  a  view  to  lessen  the  effect  of 
his  testimony  as  to  general  reputation,  or  to  show  a  bias  in  favor  of  the  party 
who  has  called  him,  but  not  for  the  purpose  of  establishing  the  fact  to  be 
proved,  whether  he  has  not  heard  reports  which  tend  to  contradict  the  purport 
and  effect  of  his  testimony. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflE,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  a  case  and  exceptions. 

5".  a.  SeldeHj  for  the  appellant. 

S.  HtMardy  for  the  respondent. 
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Taixxxtt,  J.: 

Appeal  from  judgment  rendered  on  a  verdict  at  Livingston  Cir- 
euit,  and  from  an  order  of  the  Special  Term  denying  a  motion  for 
a  new  trial  on  case  and  exceptions. 

The  action  is  against  a  physician  and  surgeon  for  negligence  in 
the  treatment  of  a  dislocation  of  the  elbow  of  the  plaintiff.  The 
case  has  been  several  times  tried,  and  has  been  once  to  the  Court  of 
Appeals.  On  that  occasion,  the  majority  of  that  court  laid  down 
the  rule  as  applicable  to  actions  for  negligence  in  a  professional 
employment,  that  one  who  offers  himself  for  employment  in  a  pro- 
fessional capacity  undertakes,  first,  that  he  possesses  that  reasonable 
degree  of  learning  and  skill  which  is  ordinarily  possessed  by  the 
professors  of  the  same  art  or  science,  and  which  is  ordinarily 
regarded  by  the  community,  and  by  those  conversant  with  the 
employment,  as  necessary  to  qualify  him  to  engage  in  such  business ; 
second,  that  he  will  use  reasonable  and  ordinary  care  and  diligence 
in  the  exercise  of  his  skill,  and  the  application  of  his  knowledge  to 
accomplish  the  purpose  for  which  he  is  employed ;  third,  to  use  his 
best  judgment  in  the  exertion  of  his  skill  and  the  application  of  his 
diligence,  and  the  court  reversed  a  former  judgment  in  this  case, 
for  the  reason  that  the  General  Term  had  held  that,  although  it 
was  proved  that  the  defendant  had  the  reputation  of  being 
sufficiently  skilled,  the  fact  was  immaterial  jn  the  case.  (50  N.  Y., 
696,  and  see  opinion.  Judge  Allen,  MS.) 

The  case,  in  the  Court  of  Appeals,  appears  to  have  been  decided 
principally  upon  the  authority  and  reasoning  of  the  opinion  in 
Zeighton  v.  Sargent  (7  Foster  [N.  H.],  460). 

On  the  last  trial  of  this  action,  the  defendant,  besides  giving  in 
evidence  the  opinions  of  numerous  other  surgeons  as  to  the  pro- 
priety of  his  practice  in  this  case,  as  described  by  him  and  others, 
also  gave  in  evidence  the  opinions  of  other  members  of  his  profes- 
sion who  were  acquainted  with  him  and  his  reputation  in  his  pro- 
fession, that  he  was  reputed  to  be  a  skillful  physician  and  surgeon. 
On  the  cross-examination  of  one  of  these  witnesses  (Dr.  Joshua  B. 
Purchase),  it  was  allowed,  against  the  objection  and  exception  of 
the  defendant,  to  be  proved  that  the  witness  had  heard  from  some 
third  party,  that  on  a  former  occasion  and  in  an  operation  in  which 
the  witness  had  also  heard  that  the  defendant  assisted  as  a  surgeon 
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in  a  case  of  a  fracture  of  the  leg,  that  the  limb  was  ^^  set "  at  a 
place  where  it  was  not  broken. 

The  general  rule  is,  that  where  general  reputation  is  relied  npon, 
it  is  not  competent  to  give  in  evidence  specific  acts,  either  to  sustain 
or  to  overthrow  such  general  reputation.  {Bakemcm  v.  lio^ej  14 
Wend.,  110,  111 ;  (hmmg  v.  Coming,  6  N.  T.,  104;  2  Phil.  Ev. 
[C.  &  H.],  291 ;  1  0.  &  H.  Notes,  764,  766.)  The  defendant  can- 
not be  supposed  to  be  prepared  to  prove  the  facts  in  regard  to  all 
cases  which  had  theretof  oi*e  occurred  in  his  practice,  and  the  inevi- 
table effect  of  allowing  such  evidence,  would  be  to  introduce  before 
the  jury  a  multitude  of  collateral  issues,  and  thus  tend  to  obscure 
and  distract  attention  from  the  real  issue  in  the  case  on  triaL  But 
when  testimony  as  to  general  reputation  is  given  by  a  witness,  it 
seems  to  be  agreed  that  on  his  cross-examination,  and  with  a  view 
to  lessen  the  effect  of  his  testimony  as  to  general  repute,  or  to  show 
a  bias  in  favor  of  the  party  who  has  caUed  him,  but  not  for  the 
purpose  of  establishing  the  fact  to  be  proved,  the  witness  may  be 
asked  whether  he  has  not  heard  reports  which  tend  to  contradict  the 
purport  and  effect  of  his  testimony.  {Leonard  v.  AUeriy  11  Cush., 
241 ;  Reot  v.  Ma/rtm,  6  0.  &  P.,  662.)  It  is  quite  clear  that  the 
reports  referred  to  in  this  case,  being  improbable  in  themselves  and 
doubtless  arising  from  irresponsible  neighborhood  gossip,  may  have 
justly  produced  no  effect  on  the  mind  of  the  witness,  himself  a 
professional  man ;  but  since  the  reputation  which  it  is  permissible 
to  prove  is  a  reputation  not  only  among  the  associates  in  the  pro- 
fession of  the  party  whose  reputation  is  the  subject  of  examination, 
but  his  reputation  in  the  community  for  skill  in  his  profession^ 
we  do  not  see  why  the  question  was  not  admissible  on  cross- 
examination,  and  the  effect  of  the  answer  to  be  judged  of  by 
the  jury.  The  charge  delivered  by  the  court  was,  on  the  whole, 
we  think,  quite  careful  and  quite  as  favorable  to  the  defendant 
as  he  had  a  right  to  ask.  But,  after  the  conclusion  of  the 
charge,  various  legal  propositions  were  stated  to  the  judge  by  each 
party,  in  the  form  of  requests  to  charge,  only  one  of  which  calls 
for  any  remark,  namely,  the  request  to  charge  that  if  the  plain- 
tiff, or  the  surgeon  who  attended  her  after  the  defendant  had  ceased 
to  have  charge  of  the  case,  was  guilty  of  any  negligence  in  the 
management  of  the  arm,  which  in  any  degree  contributed  to  pro- 
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dnce  its  crippled  condition,  that  the  defendant  was  not  responsible 
therefor.  To  this  request,  the  judge  declined  to  charge,  except  as 
he  had  already  charged.  On  a  careful  examination  of  the  charge, 
as  stated  in  the  case,  we  do  not  discover  that  he  had  given  to  the 
jury  any  precise  instructions  upon  the  legal  effect  of  concurring 
negligence.  There  was  some  evidence  that  soon  after  the  defend- 
ant had  ceased  to  have  charge  of  the  case,  it  was  obvious,  even  to 
an  unprofessional  observer,  that  the  bones  of  the  elbow  were  then 
out  of  place,  and  whether  resulting  from  an  original  omission  on 
the  part  of  the  defendant  to  place  the  bones  in  proper  position,  or 
from  subsequent  and  accidental  luxation,  was  one  of  the  questions 
of  fact  disputed  on  the  trial.  If  the  luxation  had  been  properly 
reduced  by  the  defendant,  and  the  bones  subsequently  got  out  of 
place,  it  was  doubtless  incumbent  upon  the  plaintiff,  or  her  attend- 
ing surgeon,  to  have  taken  such  measures  as  were  reasonably  within 
their  power,  seasonably  to  have  remedied  the  diflSculty ;  but  the 
charge,  as  delivered,  contained  the  instmction :  ^^  If  you  find  that 
the  doctor  (the  defendant)  was  dismissed  with  her  assent,  she  has  no 
right  to  hold  him  responsible  for  any  subsequent  results  to  that  arm." 
We  do  not  see  that  there  was  any  reasonable  doubt  but  that  the 
defendant  relinquished  the  further  charge  of  the  case,  with  the  entire 
knowledge  and  concurrence  of  the  plaintiff,  and  that  being  so,  the 
instruction  quoted  was  as  favorable  to  the  defendant  as  the  one 
prayed  for.  It  was  an  instruction  that  the  defendant  was  not  liable 
for  any  subsequent  consequences,  whether  resulting  from  negligence 
or  otherwise,  and  in  effect,  rendered  the  request  unnecessary. 

The  very  elaborate  opinion,  delivered  by  the  presiding  justice 
when  the  case  was  here  before,*  and  which  was  not  overruled  by 
the  majority  of  the  Court  of  Appeals  except  upon  the  single  point 
of  the  charge,  that  the  question  whether  the  defendant  had  the 
requisite  skill  in  his  profession  was  immaterial,  renders  a  more 
lengthy  discussion  of  the  principles  applicable  to  the  case  unnecessary. 

Judgment  and  order  denying  a  new  trial  affirmed* 

Present  —  Mtjllin,  P.  J.,  Talcx)tt  and  Smtph,  J  J. 
Judgment  affirmed. 


♦eo  Barb.,  488,  — [Rep.      • 
Hun— Vol.  X.        46 
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HENKY  J.  WOOD,  Eespondent,  v.  LUCIEN  L.  HAZEN, 

Appellant. 

Bankrupt  —  appUcoMon  for  discha^e  —  wi&iin  wTicU  time  it  must  be  made  —  ««5.  20 

cf  bankrupt  act. 

Under  section  29  of  the  original  bankrupt  act,  providing  that  "  at  any  time  after 
the  expiration  of  six  months  from  the  adjudication  of  bankruptcy,  or  if  no 
debts  have  been  proved  against  the  bankrupt,  or  if  no  assets  have  come  to  the 
hands  of  the  assignee,  at  any  time  after  the  expiration  of  sixty  days,  and  within 
one  year  from  the  adjudication  of  bankruptcy,  the  bankrupt  may  apply  to  the 
court  for  a  discharge  from  his  debts,"  held,  that  the  requirement  that  the 
aplication  should  be  made  within  one  year  from  the  adjudication  of  bankruptcy, 
applied  only  to  those  cases  in  which  no  debts  were  proved,  or  no  assets  had 
come  to  the  hands  of  the  assignee. 

In  re  QremfiM  (2  N.  B.  R,  811)  foUowed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  tiial  of  this  action  by  the  court  without  a  jury. 

F.  M.  Bwrdicky  for  the  appellant. 

C.  B.  AdmnSy  for  the  respondent. 

Taloott,  J. : 

This  is  an  appeal  from  a  judgment  rendered  at  the  Oneida  Cir- 
cuit  on  a  trial  before  one  of  the  justices  of  this  court  without  a  jury. 
The  action  was  commenced  on  the  18th  day  of  October,  1875,  and 
was  to  recover  for  goods  sold  and  delivered  by  the  plaintiff  to  the 
defendant  in  May,  June  and  July,  in  the  year  1872.  The  defendant 
was  duly  adjudicated  a  bankrupt  by  the  District  Court  of  the  United 
States  for  the  northern  district  of  New  York,  in  September,  1872. 
An  assignee  in  bankruptcy  was  duly  appointed  who  took  possession 
of  the  property  of  the  defendant  under  the  bankrupt  law.  He  has 
made  one  dividend,  but  has  not  yet  rendered  his  final  accoimt,  and 
there  are  funds  remaining  in  his  hands  undistributed  out  of  which 
there  may  be  a  further  dividend.  The  plaintiff  duly  proved  the 
claim  for  which  this  action  is  brought,  in  the  proceedings  in  bank- 
ruptcy in  November,  1872,  and  received  his  dividend.  The  defend- 
ant has  never  applied  for  a  discharge  under  the  bankrupt  act,  and 
such  discharge  has  not  been  specifically  refused  to  him.     He  sets  up 
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the  proceedings  in  bankruptcy  in  his  answer,  and  the  fact  that  the 
plaintiff  proved  his  claim  for  which  this  suit  is  brought,  under  those 
proceedings,  and  alleges  that  the  proceedings  in  bankruptcy  are 
still  pending  and  undetermined  in  the  District  Court.  The  action, 
it  will  be  seen,  was  commenced  more  than  three  years  subsequent  to 
the- adjudication  of  bankruptcy,  and  the  question  is,  whether  under 
the  foregoing  state  of  facts,  it  can  be  maintained  by  a  creditor  who 
has  proved  his  debt  under  the  proceedings  in  bankruptcy. 

The  provision  of  the  bankrupt  law  bearing  on  this  question,  in 
force  when  this  action  was  commenced  and  tried,  is  as  foUows: 

"  No  creditor  proving  his  debt  or  claim  shall  be  allowed  to  main- 
tain any  suit  at  law  or  in  equity  therefor  against  the  bankrupt,  but 
shall  be  deemed  to  have  waived  all  right  of  action  against  him ;  and 
all  proceedings  already  commenced,  or  unsatisfied  judgments  already 
obtained  against  the  bankrupt  shaU  be  deemed  to  be  discharged  and 
surrendered  thereby.  But  a  creditor  proving  his  debt  or  claim, 
shall  not  be  held  to  have  waived  his  right  of  action  or  suit  against 
the  bankrupt,  where  the  discharge  has  been  refused  or  the  proceed- 
mgs  home  ieen  determined  vnthout  a  dJischa/rgeP  (U.  S.  Eevised 
Statutes,  §  5105,  as  amended  by  the  act  of  June  22, 1874 ;  18  U.  S. 
Stat,  at  Large,  179,  §  7.) 

A  discharge  has  not  been  refused  to  the  defendant  within  the 
meaning  of  the  act,  and  the  question  is,  have  the  proceedings  been 
determined  without  a  discharge  ?  The  plaintiff  insists  that  the  "  pro- 
ceedings" referred  to  in  the  act  relate  only  to  proceedings  touching 
or  affecting  the  discharge  of  the  bankrupt,  and  that  although  the 
proceedings  relating  to  the  collection  and  distribution  of  the  prop- 
erty of  the  debtor  amongst  his  creditors  may  be  still  pending  and 
undetermined  in  the  District  Court,  if  the  time  has  elapsed  within 
which  the  court  can  grant  a  discharge,  the  proceedings  are  deter- 
mined within  the  meaning  of  the  act,  so  that  the  right  of  action  of 
the  creditor  is  revived.  Conceding  this  to  be  the  true  construction 
of  the  act,  it  becomes  necessary  to  examine  another  section,  which  is 
section  29  of  the  bankrupt  act,  as  originally  passed,  being  section 
5108  of  the  Eevised  Statutes  of  the  United  States.   It  is  as  follows : 

"At  any  time  after  the  expiration  of  six  months  from  the  adjudi- 
cation of  bankruptcy,  or  if  no  debts  have  been  proved  against  the 
bankrupt,  or  if  no  assets  have  come  to  the  hands  of  the  assignee,  at 
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any  time  after  the  expiration  of  sixty  days,  and  within  one  year  from . 
the  adjudication  of  bankruptcy,  the  bankrupt  may  apply  to  the  court 
for  a  discharge  from  his  debts." 

Whether,  under  this  last  section,  a  discharge  can  be  granted  by 
the  court  after  the  lapse  of  one  year  from  the  adjudication  of  bank- 
ruptcy, has  been  the  subject  of  apparently  conflicting  decisions  in 
the  Courts  of  the  United  States.  It  was  held  {In  re  Ghreenjidd^  2 
N.  B.  E.,  311)  by  Judges  Blatchfobd  and  Nelson,  in  the  tJnited 
States  Circuit  for  the  southern  district  of  New  York,  that  by  the 
construction  of  the  said  original  section  29,  the  limitation  of  one 
year  as  the  extent  of  the  time  within  which  the  court  had  power  to 
grant  a  discharge  applied  only  to  those  cases  where  no  debts  had 
been  proved,  or  no  assets  had  come  to  the  hands  of  the  assignee,  and 
where,  therefore,  the  bankrupt  might  apply  for  a  discharge  after  the 
expiration  of  sixty  days  from  the  adjudication  of  bankruptcy.  (See, 
also.  In  re  Ma/rim^  2  N.  B.  K.,  648.)  On  the  other  hand  {In  re 
Slocm,  12  N.  B.  K.,  59),  Judge  Wallace,  in  the  District  Court, 
argues  that  the  year's  limitation  applies  to  all  cases,  but  in  the  case 
then  before  him,  it  appeared  that  no  assets  had  come  to  the  hands  of 
the  assignee,  so  that  his  remarks  anrguendo  must  be  understood  to  be 
obiteT.  It  appears  that  Ihe  case  of  Sloan  was  taken  up  to  the  Circuit 
Court  for  the  northern  district  of  New  York,  and  we  have  been 
favored  by  the  plaintiff,  in  his  points  in  this  case,  with  the  opinion 
delivered  at  the  Circuit  by  Judge  Hunt,  the  successor  of  Mr.  Justice 
'  Nblson,  on  the  bench  of  the  Supreme  Court  of  the  United  States. 
The  opinion  is  quite  brief.  The  learned  judge,  in  affirming  the 
decision  of  the  District  Court,  denying  Sloan  a  discharge,  says, 
speaking  of  the  year's  limitation  in  section  29 :  ^'  In  my  judgment, 
this  applies  to  all  cases,  whether  there  are  debts  proved  or  assets 
received  or  not."  It  wiU  be  perceived,  however,  that  Judge  Hunt 
does  not  profess  to  directly  overrule  the  previous  decision  of  Judge 
Nelson,  but  says  only,  in  alluding  to  it :"  If  it  be  assumed  that  the 
distinction  made  by  Judge  Nelson,  that  the  limitation  of  one  year 
applies  only  to  cases  where  there  are  no  assets  or  no  debts  are  proven, 
is  a  sound  one,  the  result  here  must  be  the  same ; "  thus  expressly 
recognizing  the  fact  that  the  question  whether  the  year's  limitation, 
applied  to  cases  where  debts  had  been  proven  and  assets  had  come 
to  the  hands  of  the  assignee,  was  not  before  him.    As  to  some  extent 
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Btrengthening  the  position  of  the  defendant  here,  it  may  be  remarked 
that  the  decision  of  Judge  Nelson  was  made  soon  after  the  bank- 
rupt law  went  into  effect,  and  when  its  operation,  under  the  decision 
of  the  courts,  was  watched  with  much  interest  by  the  profession, 
and  presumably  by  members  of  the  national  legislature,  and  the 
construction  which  had  been  put  upon  the  twenty-ninth  section  by 
so  eminent  and  experienced  a  judge  as  Mr.  Justice  Nelson,  on  a 
point  so  important,  doubtless  attracted  attention,  yet,  while  congress 
has  from  time  to  time  amended  and  remodeled  the  bankrupt  law,  it 
has  left  the  original  section  29,  standing  unchanged,  until,  by  an  act 
approved  July  26,  1876  (Acts  of  Forty-fourth  Congress,  chap.  2M), 
the  twenty-ninth  original  section,  now  section  5108,  is  amended  by 
striking  out  the  limitation  altogether,  and  providing  that  "  at  any 
time  after  the  expiration  of  six  months  from  the  adjudication  of 
bankruptcy,  or  if  no  debts  have  been  proved  against  the  bankrupt, 
or  if  no  assets  have  come  to  the  hands  of  the  assignee  at  any  time 
after  the  expiration  of  sixty  days,  and  before  the  final  disposition  of 
the  cause,  the  bankrupt  may  apply  to  the  court  for  a  discharge  from 
his  debts ; "  and  further  providing  that  the  section,  as  thus  amended, 
shall  apply  to  all  cases,  whether  commenced  before  or  after  the 
amendment. 

In  this  state  of  the  decisions  of  the  courts  of  the  United  States 
and  of  the  legislation,  we  think  the  proper  course  for  this  court  is 
to  hold  that  the  decision  of  Mr.  Justice  Nelson  ia  the  true  construc- 
tion of  the  original  twenty-ninth  section,  until  that  decision  shall 
have  been  directly  overruled,  which,  as  we  have  seen,  it  was  not  in 
the  case  of  Sloan.  Such  being  the  case,  it  appears  that  the  time 
within  which  the  United  States  District  Court  may  grant  a  discharge 
to  the  defendant  had  not  expired  when  the  action  was  commenced, 
and  consequently  that  the  proceedings  mentioned  in  section  5105, 
have  not  terminated,  and  that  the  plaintiff's  right  of  action  was  sus- 
pended by  that  section  when  this  action  was  commenced.  This 
leads,  of  course,  to  a  reversal  of  the  judgment. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event. 

Present — Mxjllin,  P.  J.,  Taloott  and  Smith,  J  J. 

Judgment  reversed  and  new  trial  ordered,  coste  to  abide  the  event 
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CATHARINE   CURRY,   Appellant,   v.   ROBERT  CURRY, 

Respondent. 

SAME  V.  JOHN  CURRY,  Respondent. 

Ant6-nuptial  offreement  —  rekase  of  doy)er  by  wife  —  consideration  required  to  sustain 
it— chap,  375  of  1849. 

An  ante-nuptial  contract  of  a  woman  that  she  will  not  claim  her  dower  in  the 

event  of  her  intended  marriage  is  contrary  to  public  policy,  and  unless  founded 

upon  the  consideration  of  some  provision  for  her  in  lieu  of  dower,  will  be 

ineffectual  both  at  law  and  in  equity. 
This  rule  is  not  changed  by  chapter  375  of  1849,  providing  that  all  contracts  made 

between  persons  in  contemplation  of  marriage,  shall  remain  in  full  force  after 

such  marriage  takes  place. 
Such  intended  marriage,  even  though  solemnized  in  reliance  upon  the  agreement, 

does  not  of  itself  furnish  a  sufficient  consideration  to  support  the  same. 
Quaere,  as  to  the  power  of  the  court  to  inquire  into  the  adequacy  of  the  provision 

made  for  the  wife,  and  as  to  the  extent  to  which  such  inquiry  can  be  carried. 

Appeals  from  judgments  in  favor  of  the  defendant  in  the  above 
entitled  actions  entered  upon  the  reports  of  a  referee. 

James  B.  Perkms^  for  the  appellant. 

J.  A.  SktUj  for  the  respondent.  The  agreement  was  founded 
upon,  and  recited  a  sufficient  consideration,  viz. :  an  intended  mar- 
riage between  the  parties,  and  one  dollar.  The  marriage  was  a  valid 
and  sufficient  consideration  for  the  contract.  (2  Kent's  Com.  [12th 
ed.],  172,  173 ;  1  Bishop  on  Law  of  Married  Woman,  §§  26,  27, 
28,  775,  776,  and  cases  cited ;  Tyler  on  Inf.  and  Cov.,  454,  §  324; 
Strong  v.  Arderiy  1  Johns.  Ch.,  271 ;  2  Story's  Eq.  Jur.,  §  986.) 
The  fairness  and  reasonableness  of  such  a  contract  now  furnishes 
a  test  by  which  its  validity  is  sustained  in  a  court  of  equity.  (1 
Bishop  on  Law  of  Married  Women,  §  424.)  And  such  an  agree- 
ment will  also  be  sustained  in  a  court  of  law.  (1  Bishop  on  Law  of 
Married  Women,  §§  424,  427,  and  cases  cited ;  1  Bishop  on  Mar. 
and  Div.,  §§  14,  15 ;  Miller  v.  Goodwin^  8  Gray,  542 ;  Stilley  v. 
Foh/er,  14  Ohio  E.,   610;  SeOeck  v.  SeOeok,  8  Cowan,  79,  85: 
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Charles  v.  Charles,  8  Gratt.,  486;  I^&ves  v.  SooUy  9  How.  [U.  S.], 
196 ;  Withers  v.  Weaver,  10  Barr.,  391 ;  Vance  v.  Va/nce,  21  Me., 
364;  Scribner  on  Dower,  388.) 

Taloott,  J. : 

These  cases  are  appeals  from  judgments  rendered  for  the  defend- 
ants on  the  reports  of  a  referee. 

The  action  in  each  case  is  ejectment  for  dower.  The  answers 
are  the  same  in  each  case,  the  evidence  was  the  same,  and  the 
referee's  report  the  same.    The  two  cases  were  argued  as  one. 

The  plaintiff,  as  the  widow  of  Robert  J.  Curry,  sues  in  each  case 
to  recover  her  dower  in  a  farm,  situate  in  Monroe  county.  The 
two  farms  were,  by  the  deceased  Robert  J.  Curry,  devised  to  his 
two  sons,  one  to  Robert  and  the  other  to  John.  The  referee  finds 
in  each  case  that  Robert  J.  Curry  was  seized  of  the  premises  at  his 
death,  but  has  reported  in  favor  of  the  defendant  in  each  case, 
giving  effect  to  an  ante-nuptial  agreement  between  the  plaintiff  and 
Robert  J.  Curry,  her  deceased  husband,  as  an  equitable  bar  to  her 
claim  of  dower  in  the  two  farms.  The  ante-nuptial  agreement 
relied  on,  was  duly  executed  and  acknowledged  between  the  parties 
on  the  day  of  their  marriage,  in  July,  1864.  The  agreement  is  short 
and  in  substance  recites  that  the  plaintiff  (then  Catharine  Barry),  in 
consideration  of  a  marriage  about  to  be  had  and  solemnized  between 
her  and  the  said  Robert  J.  Curry,  and  in  consideration  of  the  sum 
of  one  doUar  to  her  in  hand  paid,  "  doth  hereby  covenant  and  agree 
with  the  said  Robert  J.  Curry  that  the  said  Robert  J.  Curry,  his 
heirs  and  assigns,  shall  and  will  forever  hereafter  stand  seized  of 
and  sole  owner  to  the  said  two  farms,  to  the  use  of  said  Robert  J. 
Curry  his  heirs  and  assigns,  free  from  all  claims  of  dower  or  interest 
therein  of  the  said  Catharine,  both  before  and  after  the  decease  of 
the  said  Robert  J.  Curry."  And  it  is  further  stated  in  the  said 
agreement,  that  it  was  thereby  intended  that  the  said  agreement 
should  operate  as  a  release  and  discharge  of  all  claims  for  dower 
which  the  said  Catharine  might  acquire  by  virtue  of  her  marriage 
with  the  said  Robert  J.,  and  that  the  said  two  farms  should  be,  and 
the  same  were  thereby  discharged  of  and  freed  from  all  claims  which 
the  said  Catharine  might  have  or  acquire  by  such  marriage.  And, 
it  was  further  provided,  that  the  said  agreement  was  not  to  affect  or 
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impair  the  claim  of  the  said  Catharine  by  vii-tue  of  said  marriage 
in  any  other  real  or  personal  estate  of  the  said  Robert  J. 

The  instrument  was  executed  under  seal  by  both  parties,  Catha- 
rine Barry  and  Robert  J.  Curry,  and  was  duly  acknowledged  by 
them.  The  marriage  referred  to  in  the  agreement  was  duly 
solemnized  within  about  one  hour  after  the  execution  of  the 
agreement,  and  as  the  referee  finds,  "  in  reliance  upon  it,  and  in  the 
belief  that  by  its  provisions  the  two  parcels  of  land  there  described 
were  free  and  clear  from  all  claim  for  dower  or  other  interest  therem, 
to  which  the  plaintiff  would  otherwise  be  entitled  by  said  marriage." 

There  was  no  actual  consideration  paid  or  given  to  the  plaintiff 
as  the  consideration  for  signing  the  said  agreement. 

The  parties  lived  together  in  wedlock  until  in  the  month  of 
January,  1875,  when  Robert  J.  Curry  died  seized  of  the  two  farms 
in  question,  and  of  several  other  parcels  of  real  estate,  and  the 
owner  of  a  considerable  personal  property.  An  ante-nuptial  con- 
tract of  a  female  that  she  will  not  claim  her  dower  in  the  event  of 
her  intended  marriage,  is  contrary  to  public  policy,  and  unless 
founded  upon  the  consideration  of  some  provision  for  her  in  lieu  of 
dower,  will  be  ineffectual  both  at  law  and  in  equity.  (4  Kent  Com., 
56  [Ed.  note,  B]);  Power  v.  Shid,  1  Mallory,  296;  MiUer  v. 
Folger,  14  Ohio,  610;  Ocntld  v.  VomoGky  2  Ala.,  83.) 

At  the  common  law,  dower  could  be  barred  only  by  settling  for 
the  benefit  of  the  wife,  some  adequate  provision  for  her  during 
widowhood ;  whether  the  court  could  inquire  into  the  adequacy  of 
the  provision,  and  to  what  extent,  has  been  the  subject  of  some 
difference  of  opinion.  In  the  case  of  Andrews  v.  AndreiDS  (8 
Conn.,  85),  cited  by  the  learned  referee,  it  was  held  that  any  pro- 
vision which  an  adult'  before  marriage  agrees  to  accept  in  lieu  of 
dower,  will  be  a  good  equitable  jointure.  In  that  case,  the  provision 
was  that  the  husband  would  forego  his  marital  rights  in  reference 
to  the  property  of  the  wife,  both  real  and  personal,  said  by  the 
court  to  have  been  large,  and  also,  to  a  certain  extent,  in  the  pro- 
ceeds of  her  labor ;  and,  as  said  by  the  court,  except  for  the  agree- 
ment, the  husband  would,  by  virtue  of  the  marriage,  have  been 
entitled  to  the  personal  property  and  the  use  of  the  real  estate 
during  their  joint  lives ;  and  though  marriage  is  said  in  the  opinion 
to  be  a  valuable  consideration,  it  is  not  intimated  that  the  marriage 
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alone  would  be  a  Bufficient  confiideration  to  snstain  such  a  contract. 
The  contract  was  upheld  on  the  ground  that  the  intended  husband 
relinquished  valuable  marital  rights,  and  had  performed  the  agree- 
ment on  his  part  (See  McCartee  v.  Tellerj  2  Paige,  611.)  But  in 
no  case  to  which  we  have  been  referred  has  it  been  hdd  that  an 
agreement  made  before  marriage,  and  without  any  consideration 
except  the  intended  marriage,  not  to  claim  dower  to  which  the 
female  would  otherwise  be  entitled,  in  consequence  of  the  marriage, 
can  be  upheld  or  would  be  enforced  in  equity. 

The  legislation  on  this  subject  seems  to  throw  some  light  upon 
the  views  which  the  legislature  has  taken  in  regard  to  the  yalidity 
and  effect  of  such  a  contract. 

The  Revised  Statutes  provide  (1  R.  S.,  741,  §  9),  that  "  whenever 
an  estate  in  lands  shall  be  conveyed  to  a  person  and  his  intended 
wife,  or  to  such  intended  wife  alone,  or  to  any  person  in  trust  for 
such  person  and  his  intended  wife,  or  in  trust  for  such  wife  alone, 
for  the  purpose  of  creating  a  jointure  for  such  intended  wife,  and 
with  her  assent,  such  jointure  shall  be  a  bar  to  any  right  or  daim  of 
dower  of  such  wife,  in  any  lands  of  the  husband."  And  again,  in 
section  11,  that  '^  any  pecuniary  provision  that  shall  be  made  for  the 
benefit  of  an  intended  wife,  and  in  lieu  of  dower,  shall,  if  assented  to 
by  such  intended  wife,  as  above  provided,  be  a  bar  to  any  right  or 
daim  of  dower  of  such  wife  in  all  the  lands  of  her  husband." 

It  is  manifest  from  these  statutes  that  the  legislature  did  not 
intend  that  any  contract  made  by  an  intended  wife,  or  with  her 
assent,  which  did  not  contain  some  provision  for  her  by  the  settle- 
ment of  lands  or  by  a  pecuniary  provision,  should  operate  to  bar 
dower. 

It  is  not  necessary  in  this  case  to  dedde  whether,  under  the  statute 
referred  to,  the  court  can  inquire  into  the  adequacy  of  the  provision, 
or  whether  it  is  to  be  confined  to  a  provision  taking  effect  for  the 
benefit  of  the  wife  on  the  death  of  the  husband,  or  whether  such 
provision  as  prescribed  by  the  statute  being  made,  it  constitutes  a 
legal  or  only  an  equitable  bar.  It  is  suffident  to  say  that  the  l^is- 
lature  understood  and  recognized  the  rule  of  both  law  and  equity, 
that  an  ante-nuptial  agreement  not  founded  on  any  consideration 
save  the  contemplated  marriage  would  be  ineffectual  to  bar  the 
dower  of  the  female  contemplating  marriage.  In  1849,  the  legislar 
Hun— Vol.  X.        47 
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tare  enacted  as  follows :  ''  All  contracts  made  between  persons  in 
contemplation  of  marriage  shall  remain  in  fuU  force  after  such  mar- 
riage takes  place."    (Laws  of  1849,  chap.  375,  §  3.) 

This  provision  of  the  statute  was  not  intended  to  change  the  law 
requiring  a  consideration  for  a  contract  not  to  claim  dower,  but 
apparently  only  to  change  that  rule  of  law  which  avoided  contracts 
between  parties  intending  marriage  by  the  marriage  itself,  so  that 
now  an  ante-nuptial  agreement  solely  between  the  parties  contem- 
plating marriage  could  be  enforced  after  and  notwithstanding  the 
marriage.  Such  construction  has  recently  been  given  to  this  section 
by  this  General  Term  in  Brown  v.  Conger^  ExedUor^  etc.,  where  it 
was  hald  that  this  section  did  not  repeal  or  alter  that  portion  of  the 
statute  of  frauds  which  requires  such  contracts  to  be  in  writing. 

The  learned  referee  finds  a  consideration  for  the  agreement  in  the 
marriage  itself.  It  is  true  that  marriage  itself  is  a  valuable  and 
sufficient  consideration  to  sustain  many  contracts,  and  may  in  part 
sustain  an  ante-nuptial  contract  to  forego  dower,  but,  as  before  said, 
it  seems  to  be  settled  that  it  is  not  of  itself  a  sufficient  consideration 
upon  which  to  base  an  agreement  to  relinquish  one  of  the  most 
important  rights  which  the  law  attaches  to  the  marriage  itself.  The 
referee  also  finds  a  consideration  in  what  he  considers  the  implied 
covenant  of  the  decedent  to  do  nothing  to  aflfect  or  impair  the  claim 
of  the  plaintiff  to  dower  in  all  his  real  estate  but  the  excepted  parcels. 

The  provision  alluded  to  is  the  closing  one,  that  this  "  agreement 
however  not  to  affect  the  claim  of  said  CathaAne  by  virtue  of  such 
marriage  in  any  other  real  or  personal  estate  of  the  said  Robert  J." 
This  provision,  it  seems  to  us,  is  mere  surplusage.  The  agreement 
could  not,  without  it,  and  Ad  not  purport  to,  affect  her  claim  to 
any  other  property.  It  would  be  a  novel  rule  that  an  agreement 
requiring  a  consideration  for  its  support  is  to  be  maintained  upon 
the  ground  that  because  it  was  not  to  affect  any  other  rights  than 
those  specified  in  it,  that  this  circumstance  of  itself,  whether  result- 
ing from  the  construction  of  the  contract,  or  specially  provided  for 
in  it,  furnished  a  sufficient  consideration.  We  do  not  see,  although 
the  instrument  was  executed  by  Curry,  how  any  covenant  could  be 
implied  against  hun,  extending  beyond  the  provision  itself,  to  wit, 
that  the  agreement  should  not  operate  beyond  its  terms,  and  such  a 
covenant,  even  if  expressed,  would  be  of  no  effect. 
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It  ifi  tugged  that  modem  legislation,  by  which  many  new  powers 
in  respect  to  property,  its  acquisition  and  holding  by  a  married 
woman  free  from  the  control  of  the  husband,  has  removed  many  of 
the  reasons  why  dower  was  so  much  favored,  and  that  the  rules 
of  law,  long  established  for  the  protection  of  dower  rights,  might 
well  be  abrogated,  or  at  least  much  ameliorated.  Such  considera- 
tions are  very  proper  if  addressed  to  the  legislature,  but  courts  can 
scarcely  venture  in  advance  of  the  legislature  to  undertake  to 
change  the  settled  law  upon  the  subject.  What  was  formerly  a 
good  consideration  to  uphold  an  ante-nuptial  agreement  not  to  claim 
dower,  is  now  secured  by  law  to  married  women,  and  therefore  the 
rule  requiring  a  consideration  other  than  the  intended  marriage  to  sup- 
port such  a  contract,  is  no  longer  just  or  equitable.  So  long  as  the 
right  of  dower  is  maintained,  the  courts  have  no  power  to  alter  the 
conditions  on  which  only  it  can  be  barred,  tUl  the  legislature  q)eaks. 

The  advantages  to  be  obtained  by  the  marriage,  as  contrasted  with 
the  situation  of  the  plaintiff  when  the  ante-nuptial  agreement  was 
made,  though  as  suggested  by  the  referee,  such,  as  that  "a  judicious 
friend  in  view  of  all  circumstances  would  have  advisei,"  the 
making  of  the  agreement  by  her,  would  probably  tend  greatly  to 
show  that  the  agreement  could  not  be  held  void  simply  as  unfair, 
and  the  result  of  fraud  or  imposition,  but  they  cannot  have  the 
effect  of  abrogating  the  rule  that  such  an  agreement  must  be 
founded  upon  at  least  some  valid  consideration  besides  the  marriage 
and  the  legal  claims  of  the  wife  growing  out  of  it.  It  appears  that 
the  husband,  by  his  last  will,  made  a  certain  provision  for  the  plain- 
tiff in  lieu  of  dower,  and  it  was  claimed  on  the  trial  that  the  plaintiff 
had  elected  to  accept  such  provisions  of  the  will  in  lieu  of  her 
dower.  The  referee,  however,  has  found  as  a  matter  of  fact,  that 
the  evidence  on  that  subject  was  insufficient  to  sustain  the  allegation 
that  she  had  made  any  such  election.  We  are  now  asked  to  sustain 
the  report  of  the  referee,  upon  the  ground  that  his  finding  of  the 
fact  that  the  evidence  was  insufficient  to  show  such  an  election  as 
would  bar  the  plaintiff,  was  erroneous.  We  think  this  cannot 
justly  be  done.  The  defendant  has  not  appealed  from  the  decision 
of  the  referee.  The  plaintiff  was  not  called  upon  to  insert  in  the 
case  the  evidence  bearing  upon  the  question,  and  we  cannot  be  sure 
that  the  case,  as  presented,  sets  forth  all  the  evidence  which  was 


Digitized  by 


Google 


372  MILES  V.  LOOMIS. 


Fourth  Dbpartmbnt,  April  Tbrm,  1877. 


given,  or  which  might  have  been  given  on  the  subject.  Being  of 
the  opinion  that  the  learned  referee  has  fallen  into  an  error  as  to  the 
validity  and  effect  of  the  ante-nuptial  agreement,  on  which  alone  he 
has  based  his  decision  that  the  plaintiff's  claim  for  dower  is  barred, 
we  are  compelled  to  reverse  the  judgement. 
Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event. 

Present — Mullin,  P.  J.,  Talcott  and  Sidth,  J  J. 

Judgment  reversed  in  each  case  and  new  trial  ordered,  costs  to 
abide  event 


CHAELES  W.  MILES,  AppELLAirr,  v.  FRANCIS  A.  LOOMIS, 
ExEcuTOB,  AND  SAEAH  J.  MILES,  as  Exeouteix  of  JAMES 
M.  MILES,  Deceased,  Respondents. 

Fbrgery  —  experU  —  opinion  of ,  as  to  signatwre  being  emulated  —  comparison  of 

handtrntings. 

Where,  in  an  action  upon  a  promissory  note,  the  defense  of  forgery  is  interposed, 
experts,  as  to  handwriting,  may  be  permitted  to  give  their  opinion  from  a  com- 
parison of  the  disputed  signature  with  other  genuine  writings  in  evidence  in 
the  case,  and  to  state,  from  an  examination  of  the  genuine  writings  and  the 
disputed  signature,  whether  the  latter  appears  to  be  simulated. 

Appeal  from  a  judgment  in  favor  of  the  defendants  entered  upon 
the  report  of  a  referee. 

The  plaintiflE  brought  his  action  on  a  promissory  note  of  $2,300, 
claimed  by  plaintiff  to  have  been  made  by  the  deceased,  James  M. 
Miles. 

The  note  was  put  in  evidence  by  plaintiflE,  and  the  defendants 
produced  and  put  in  evidence  a  note,  made  by  the  plaintiflE  to  the 
defendant  bearing  the  same  date  as  the  note  sued  upon,  the  body  of 
which  was  proved  to  be  the  genuine  handwriting  of  James  M.  Miles, 
deceased;  and  also  the  last  will  and  testament  of  said  James  M. 
Miles. 

Witnesses  were  called  and  sworn  on  both  sides,  who  had  more  or 
less  acquaintance  with  the  handwriting  of  James  M.  Miles,  and 
testified  bs  to  their  opinion  of  the  genuineness  of  the  signature  to 
said  note. 
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On  the  trial  the  defendants  called  and  had  Bwom  Traesdell,  Barnes 
and  Cowie,  as  experts  on  the  question  of  the  genuineness  of  the 
said  signature,  and  before  each  of  them  were  placed  the  note  in 
suit,  the  note  put  in  evidence  by  defendants  aforesaid,  the  body  of 
which  is  in  the  handwriting  of  James  M.  Miles,  deceased,  and  the 
said  will  and  testament  of  James  M.  Miles ;  and  each  of  said  experts 
were  told  to  look  at  the  signature  of  the  note  in  suit,  and  then  to 
examine  the  body  of  the  said  note  in  the  handwriting  of  James  M. 
Miles,  and  the  signature  to  the  said  will ;  and  then,  assimiing  the 
body  of  said  note  and  the  signature  to  said  will  to  be  the  genuine 
handwriting  of  said  James  M.  Miles,  to  give  their  opinion  as  to  the 
genuineness  of  the  signature  to  the  note  in  suitl 

The  question  was  duly  objected  to  and  the  objection  overruled, 
and  each  witness  answered  in  substance  that,  in  his  opinion,  it 
was  a  forged  signature. 

To  the  ruling  of  the  referee  the  plaintifPs  counsel  excepted. 

One  of  said  experts  was  asked  whether,  in  his  opinion,  the  signa- 
ture to  the  note  in  suit  was  a  simulated  signature ;  and  the  others, 
whether  it  was  a  simulated  signature  or  an  effort  to  imitate  'the 
handwriting  of  some  other  person,  and  under  the  objection  of  plain- 
tiff's counsel  were  allowed  to  answer  that  it  was,  in  their  opinion,  a 
simulated  signature  or  an  attempt  at  imitation ;  and  plaintiff's  coun- 
sel duly  excepted  to  the  ruling  of  said  referee  and  the  admission  of 
said  evidence. 

TF.  P.  Qoodelle  and  Framk  Hisooch^  for  the  appellant.  The  referee 
erred  in  allowing  a  comparison  of  handwriting ;  the  opinion  of  the 
witnesses  was  wholly  upon  such  comparison,  they  having  no  previous 
knowledge  of  the  handwriting  of  James  M.  Miles.  {JEUis  v.  People^ 
21  How.,  366 ;  People  v.  Spoaner^  1  Den.,  343,  and  authorities  there 
•cited ;  Plicemx  Fire  Ins.  Co.  v.  PhUAp^  13  Wend.,  81 ;  Boyle  v. 
ColeTncun,^  13  Barb.,  42.)  The  admission  of  the  testimony  was 
usurping  the  province  of  the  court  or  jury,  to  which  alone  it  was 
competent  to  submit  the  signatures  for  comparison,  if  they  were 
properly  in  evidence.  (See  cases  above  cited ;  also,  EUis  v.  People^ 
21  How.,  356;  Dubaia  v.  Baker,  30  K  T.,  355;  V<m  Wych  v. 
Molntoah,  14  id.,  439 ;  Johnson  v.  Hicks,  1  Lans.,  150 ;  Randolph 
V.  LcmgUvn,  48  N.  T.,  456 ;  Perry  v.  NewUm,  5  A.  &  E.,  544.)    As 
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to  the  opinion  of  the  experts  that  the  signature  to  the  note  in  suit 
is  a  simulated  signature,  or  was  an  effort  to  imitate  the  handwriting 
of  some  other  person,  we  submit  that  the  court  erred.  (Johnson  v. 
Hicks,  1  Lans.,  150 ;  People  v.  Spooner^  1  Den.,  343 ;  Kovymg  v. 
Manley,  49  N.  Y.,  192.) 

Wm,  C,  Ruger,  for  the  respondents. 

Taloott,  J. : 

This  is  an  appeal  from  a  judgment  for  the  defendant  entered  on 
the  report  of  a  referee.  The  action  is  upon  a  promissory  note, 
claimed  to  have  been  made  and  delivered  by  the  testator  to  the 
plaintiff,  and  payable  at  the  death  of  the  testator.  The  plaintiff 
claims  that  tlje  note  was,  in  fact,  made  by  the  testator  that  it  might 
be  used  as  an  offset  to  a  note,  which  he  at  the  same  time  executed 
to  the  testator,  and  at  his  earnest  solicitation,  for  an  amount  which 
he  did  not  justly  owe,  but  which  the  testator  desired  to  get  from  the 
plaintiff,  in  order  to  satisfy  his  wife  and  her  father,  but  which  he, 
the  'testator,  did  not  intend  should  be  paid  by  the  plaintiff,  but 
which  note  had,  after  the  death  of  the  testator,  been  transferred  for 
a  valuable  consideration  before  maturity,  so  that  the  plaintiff  was 
liable  thereon  to  a  hona  fide  holder.  The  defense  was,  forgery  of 
the  note  in  suit. 

The  referee  has  found  that  the  note  is  a  forgery,  and  the  only 
questions  presented  arises  upon  the  admission  of  the  testimony  of 
certain  witnesses  called  as  experts  to  establish  the  forgery. 

The  note  given  by  the  plaintiff  to  James  M.  Miles,  the  deceased, 
was  given  in  evidence  on  the  trial  without  objection,  and  it  was 
properly  in  evidence  in  the  case,  because  it  was  set  up  as  a  counter- 
claim, and  because  being  dated  on  the  same  day  as  the  note  in  suit, 
and  for  nearly  the  same  amount,  it  was  improbable  without  explanar 
tion,  at  all  events,  that  the  note  in  suit  was  made  by  the  testator 
when  the  note  admitted  to  be  genuine  was  made  by  the  plaintiff  to 
the  testator  on  the  same  day.  The  will  of  the  testator  was  also  put 
in  evidence  by  the  defendants,  for  what  particular  purpose  we  can- 
not see  from  the  case,  since  it  does  not  appear  that  any  question 
arose  on  any  provision  of  the  will  which  was  alleged  in  the  com- 
plaint and  admitted  in  the  answer.    At  all  events,  it  was  received 
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in  evidence  without  objection,  and  as  the  cajse  does  not  contain  the 
evidence,  we  must  presume  the  wiU  to  have  been  pertinent  for  some 
legitimate  purpose,  aside  from  a  mere  comparison  of  handwriting. 
These  two  papers  were  afterwards  used  and  referred  to  by  the  wit- 
nesses who  testified  as  experts  in  reference  to  the  signature  to  the 
note  in  suit. 

The  papers  being  thus  in  evidence  in  this  case,  presumably  for 
some  legitimate  purpose,  they  might  undoubtedly  be  used  by  the 
referee,  examined,  scrutinized,  compared  and  remarked  upon  by 
counsel  as  bearing  on  the  question  whether  the  note  in  suit  was 
signed  by  the  testator,  but  the  question  is,  whether  witnesses  could 
testify  as  experts,  from  a  comparison  of  the  several  signatures  ?  On 
this  subject  it  must  be  admitted  that  the  reported  decisions  in  this 
JState  do  not  show  the  law  to  be  in  a  very  satisfactory  and  settled 
condition. 

In  1823,  the  late  Chancellor  Walwobth,  then  being  a  Circuit 
judge,  held,  at  the  Saratoga  Oyer  and  Terminer,  on  the  trial  of  an 
indictment  for  forgery,  that  the  testimony  of  experts  from  a  com- 
parison of  hands,  was  admissible.  {People  v.  Hewi%  2  Parker,  20.) 
But,  in  1845,  in  The  People  v,  Spooner  (1  Denio,  343),  the  Supreme 
Court  held  it  to  be  well  settled  that  such  evidence  is  not  admissible. 
In  the  Phenix  Fire  Insv^wnce  Com^pcmy  v.  PhiUp  (13  Wend.,  81), 
Savage,  0.  J.,  says:  "Witnesses  skilled  in  handwriting  have 
been  received  to  prove  whether,  in  their  opinion,  certain  instru- 
ments were  written  in  a  natural  or  imitated  character,  and,  of  course, 
whether  they  were  genuine  or  forged.  This  species  of  evidence 
differs  very  little  from  comparison  of  handwriting,  which  is  inad- 
missible. The  comparison  of  hands  which  is  inadmissible,  is  that 
arising  from  the  juxtaposition  of  two  writings  in  order  to  ascertain 
whether  both  were  written  by  the  same  person,  and  this  is  not 
admitted."  The  thing  in  that  case  sought  to  be  established  was 
whether  certain  accounts  of  stock,  all  written  by  the  plaintiff,  but 
purporting  to  have  been  written  in  different  years,  were,  in  fact, 
written  at  the  same  time,  and  such  evidence  was  held  to  be  inadmis- 
sible, the  court  saying :  "  The  opinion  of  the  witnesses  were  worth 
no  more  than  the  individual  opinions  of  the  jurors  themselves." 

In  Ellis  V.  The  People  (21  How.  Pr.,  356),  Mr.  Justice  Alluk, 
delivering  the  opinion  of  the  New  York  General  Term,  held,  as  we 
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nndeiBtand  it,  that  the  testunony  of  an  expert  on  this  sabject  is 
incompetent,  saying  a  witness  cannot  take  the  place  and  usurp  the 
functions  of  the  jury. 

In  Yam,  Wyok  v.  Mcintosh  (14  N.  T.,  439),  where  notes  were 
offered  in  evidence,  solely  for  the  purpose  of  a  comparison,  it  was 
held  that  "  our  courts  have  adopted  the  English  rule,  which  excludes 
such  comparisons  by  the  jury  as  evidence  to  prove  or  disprove  the 
handwriting  of  a  party,  and  the  opinions  of  witnesses  founded 
thereon."  (See  opinions  of  F.  A.  JoBOfSON  and  A.  S.  Johnson,  JJ., 
in  case  dted.) 

In  Dubois  v.  BaJcer  (80  N.  T.,  855),  the  majority  of  the  court 
held  that  ^^  a  comparison  of  hands  of  papers  introduced  and  relevant, 
is  permitted."  The  question  arose,  in  this  case,  on  the  admissibility 
of  the  testimony  of  witnesses  examined  as  experts.  In  the  majority 
opinion,  delivered  by  Davis,  J.,  he  says :  "As  to  the  writing  upon 
the  erasure,  or  whether  made  before  or  after  the  body  of  the  note 
was  written,  if  that  rested  in  opinion,  it  was  a  proper  inquiry  to 
make  of  the  witness,  who  was  a  bank  cashier,  and  therefore  qualified 
to  speak  as  an  expert.."  And  he  refers  to  the  case  of  Doe  v.  Ifevy- 
ton  (5  AdoL  &  Ellis,  514)  as  authority  for  the  rule  that  where 
instruments  are  properly  in  evidence  for  other  purposes,  the  hand- 
writing of  such  instruments  may  be  compared  by  the  jury,  and  the 
genuineness  or  simulation  of  the  handwriting  in  question  be  inferred 
from  such  comparison,  and  says  that  rule  received  the  approval  of 
the  Court  of  Appeals,  in  Vcm  Wyoh  v.  Mcintosh  {supra). 

Mttllin,  J.,  in  the  same  case,  who  delivered  the  minority  opinion 
for  reversing  the  judgment  on  another  point,  substantially  agrees 
with  the  majority  opinion  as  to  the  admissibility  of  the  testimony 
of  the  expert  witnesses,  and  says :  "  It  has  been  held  that  a  wit- 
ness cannot  be  permitted  to  speak  of  his  opinion  of  handwriting, 
from  comparing  that  of  papers  in  question  in  the  suit  with  other 
papers  proved  to  be  genuine,  unless  the  papers  with  which  the  com- 
parison is  to  be  made  are  in  evidence  in  the  cause ;  then  the  papers 
thus  in  evidence  may  be.  given  to  the  jury  that  they  may,  by  com- 
parison, determine  a  conflict  of  evidence  in  relation  to  the  genuine- 
ness of  the  handwriting  in  issue." 

So  it  would  seem  that  both  the  majority  and  minority  opinions  in 
Dubois  V.  Baker  concur  in  holding  that  whei^  a  jury  may  compare 


Digitized  by 


Google 


MILES  tJ.LOOMIS.  377 


Fourth  Dbpabtment,  Apiul  Tsbm,  1877. 


other  fiignatnreB  which  are  legitimatelj  in  evidence  in  the  cause  for 
other  pxcrpoBes,  with  the  disputed  signature,  for  the  purpose  of  infer- 
ring by  means  of  such  comparison  the  genuiueness  of  the  latter, 
experts  may  also  be  called  to  give  their  opinions  from  the  same  com- 
parison. In  Bcmdolph  v.  Loughlm  (48  N.  Y,,  456)  it  was  held 
only  that  notes  not  in  evidence  cannot  be  received  for  the  mere  pur- 
pose of  comparison. 

Greenleaf  lays  down  the  rule  in  accordance,  as  we  think,  with 
that  to  be  derived  from  the  case  of  Dvboia  v.  Baker :  "  When  other 
writings,  admitted  to  be  genuine,  are  already  in  the  case,  here  the 
comparison  may  be  made  by  the  jury,  witii  or  wUhout  the  aid  of 
experts."    (1  Greenlf .  Ev.,  §  578.) 

The  witnesses,  whose  testimony  in  this  case  was  objected  to,  were 
experts,  although  it  does  not  appear  whether  they  had  any  other 
acquaintance  with  the  handwriting  of  the  testator  than  by  comparing 
it  with  the  other  writings  which  had  been  introduced  on  the  trial. 
Testimony  to  handwriting  is  generally  a  matter  of  comparison.  The 
witness  compares  the  signature  presented  to  him  with  other  writing 
of  the  party  alleged  to  have  written  the  signature  which  he  has  seen 
him  write,  or  has  received  under  such  circumstances  as  that  it  is 
presumed  to  have  been  genuiue.  The  comparison  is  made  in  the 
mind  of  the  witness,  from  the  recollection  he  has  of  the  other  writ- 
ing, and  it  is  doubtful  whether  it  can  be  more  satisfactory  than  the 
opinion  of  a  witness  whose  business  has  led  him  to  a  careful  scrutiny 
of  handwriting,  formed  from  the  mere  juxtaposition  of  the  signa- 
ture in  issue,  with  others  of  the  same  person  conceded  to  be  genuine. 
These  witnesses  were  also  asked  whether  the  signature  to  the  note 
in  suit  appeared  to  be  simulated,  and  an  attempted  imitation  of  the 
writings  conceded  to  be  genuine.  In  Kowmg  v.  Mcmly  (49  N.  T., 
192)  it  was  held  that  it  was  not  competent,  in  a  civil  case,  to  offer 
evidence  that  the  signature  in  question  did  not  appear  to  be  simu- 
lated, for  the  purpose  of  establishing  its  genuineness,  but  the  case, 
we  think,  impliedly  admits,  that  in  order  to  prove  that  the  signature 
is  not  genuine,  it  may  be  shown  that  it  appears  to  be  simulated.  We 
think,  then,  that  the  weight  of  authority,  and  the  tendency  of  modem 
decisions  is  to  establish  the  rule,  that  experts  may  be  examined  to 
give  their  opinion  from  a  comparison  of  the  disputed  signature,  with 
other  genuine  writings  in  evidence  in  the  cause,  and  to  state,  from  an 
Hun— Vol.  X        48 
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examination  of  the  genuine  writings  and  the  disputed  signature, 
whether  the  latter  appears  to  be  simulated.  Of  course,  all  these 
signatures  are  open  to  the  examination  of  the  referee  or  the  jury, 
and  they  are  not  concluded  by  the  opinions  of  the  experts,  but  may 
hear  those  opinions  on  the  subject,  giving  them  such  weight  as,  in 
view  of  all  the  circumstances,  they  may  deem  them  entitled  to.  We 
think,  therefore,  no  error  was  committed  by  the  learned  referee  in 
this  case,  in  the  admission  of  the  testimony  objected  to. 
The  judgment  is  aflSrmed. 

Present  —  Muixin,  P.  J.,  Taloott  and  Smtth,  J  J. 

Judgment  affirmed. 


JOSEPH  BUSHNELL,  Appellant,  v.  THE  CHAUTAUQUA 
COUNTY  NATIONAL  BANK,  Kespondent. 

Chniract  cf  tale —  (mhstrucHon  of —  National  bank — eontreust — tiitra  vires. 

This  action  was  brought  upon  a  contract  for  the  sale  of  oil,  which  was  in  the 
foUowing  form:  "Sold  to  Mr.  T.  A.  Shaw  *  *  *  for  account  of  B.,  ten 
thousand  (10,000)  barrels  of  crude  petroleum  *  *  *  oil,  to  be  delivered  at 
buyer's  option,  at  any  time  from  the  24th  day  of  September,  1874,  to  the  31st 
day  of  December,  1874,  *  *  *  to  be  paid  for  in  cash  as  delivered,  with  ten 
days'  notice  from  buyer  to  seller  *  *  *  if  no  notice  is  given  contract  to  expire 
on  the  Slst  day  of  December,  1874."  Held,  that  the  meaning  of  the  provision, 
that  if  no  notice  was  given  the  contract  was  to  expire  December  31,  1874,  was 
that  the  right  to  call  for  the  oil  on  ten  days'  notice,  and  the  consequent  obliga- 
tion to  deliver  it,  should  end  on  that  day.  It  was  not  intended  to  provide  that 
the  obligations  of  the  purchaser  should  be  annulled  by  a  failure  to  give  the 
notice,  and  that  there  should  be  no  remedy  thereafter  for  breaches  existing  on 
that  day. 

The  defendant,  a  national  bank,  indorsed  upon  the  back  of  the  contract  at  the 
time  it  was  made,  that  Shaw  had  on  that  day  deposited  in  it  $2,500,  "to  be 
held  by  us  as  collateral  security  for  the  faithful  performance  of  the  within 
contract."     Held, 

^1)  That  it  was  within  the  power  of  the  bank  to  enter  into  the  said  contract 

(2)  That,  even  if  the  contract  were  uUra  vires,  yet  as  it  was  not  illegal,  the 
defendant  was  estopped  from  setting  up  that  defense,  as  it  would  be  a  fraud 
upon  the  plaintiff  to  allow  it  so  to  do,  he  having  entered  into  the  contract  rely 
ing  thereon. 
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Appeal  from  a  judgment  entered  on  the  deckion  of  the  Chan- 
taaqna  Special  Term,  dismissing  a  complaint  on  a  demurrer  thereto. 

The  action  is  brought  to  recover  the  sum  of  $2,500,  which  the 
complaint  alleges  was  deposited  by  one  Shaw,  with  the  defendant,  a 
banking  corporation,  organi2ed  under  the  act  of  congress  passed  3d 
June,  1864,  and  which  the  defendant  agreed  to  hold  as  security  to 
the  plaintiff,  for  the  faithful  performance,  by  Shaw,  of  a  certain 
ocmtract  made  by  him  with  the  plaintiff  to  buy  and  pay  for  10,000 
barrels  of  crude  petroleum  oil.  The  complaint  aU^es  that  Shaw 
refused  to  accept  and  pay  for  the  oil,  and  that  the  plaintiff  sustained 
damage  thereby  to  the  amount  of  $2,500,  being  the  excess  of  the 
contract-price  over  the  market-price  of  the  oil.  The  contract  with 
Shaw  was  in  these  words :  "  Titusville,  Pa.,  September  24:th,  1874. 
Sold  to  Mr.  T.  A.  Shaw,  Jamestown,  N.  T.,  for  account  of  Mr. 
Joseph  Bushnell,  ten  thousand  (10,000)  barrels  of  crude  petroleum, 
at  one  dollar  and  twenty  cents  per  barrel  of  forty-two  (42)  gallons 
in  bulk,  oil  to  be  delivered  at  buyer's  option,  at  any  time  from  the 
24th  day  of  September,  1874,  to  the  31st  day  of  December,  1874, 
both  days  inclusive,  in  United  Pipe  line  receipts,  pipeage  paid,  and 
to  be  paid  for  in  cash,  as  delivered,  with  ten  days'  notice  from  buyer 
to  seller  within  the  time  before  delivery.  If  no  notice  is  given, 
contract  to  expire  on  the  3l8t  day  of  December,  1874.  Brokerage, 
two  and  one-half  cents  a  barrel,  by  seller  paid."  (Signed)  "  E.  T. 
Leach,  Broker."  "Accepted."  (Signed)  "T.  A.  Shaw."  The 
agreement  of  the  bank  was  indorsed  thereon,  as  follows :  "  James- 
town, Sept.  26,  '74.  T.  A.  Shaw  has  this  day  deposited  in  the 
Chautauqua  County  National  Bank,  of  Jamestown,  N.  Y.,  twenty- 
five  hundred  dollars  ($2,500)  which  is  to  be  held  by  us  as  security 
for  the  faithful  fulfillment  of  the  within  contract."  (Signed)  "  D. 
N.  Marvin,  Cashier."  The  complaint  alleges  that  the  bank,  at  the 
making  of  said  deposit,  caused  the  indorsement  aforesaid  to  be  made 
and  signed  on  its  behalf  by  said  Marvin,  its  cashier,  upon  the  contract 
accepted  by  Shaw,  and  to  be  delivered  therewith  to  the  plaintiffs. 
And  that  thereafter  the  plaintiff  signed  his  acceptance  to  a  counter- 
part of  said  memorandum  signed  by  the  broker,  and  the  same  was 
delivered  to  Shaw. 

-E  C,  Sproffue,  for  the  appellant. 

B.  P.  JUarvm,  for  the  respondent. 
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Smith,  J.  : 

The  contract  between  the  plamtiflE  and  Shaw  contains  this  pro- 
vision :  "  If  no  notice  is  given,  contract  to  expire  on  the  Slst  day  of 
December,  1874."  The  notice  referred  to  is  the  ten  days'  notice 
which  the  buyer  was  to  give  to  the  seller  before  he  could  require  a 
delivery  of  the  oil.  No  notice  having  been  given,  the  respondent's 
counsel  claims  that  the  contract  and  all  the  rights  and  obligations 
created  by  it  are  at  an  end.  Doubtless  that  conclusion  would  be 
correct  if  the  words  "  contract  to  expire  "  were  used  in  their  literal 
sense.  But  the  contract  thus  interpreted  was  no  contract  at  all,  or 
rather,  was  a  unilateral  engagement,  binding  on  the  seller  only.  It 
imposed  no  obligation  whatever  on  Shaw,  for  he  had  it  in  his  power, 
by  not  calling  for  a  delivery,  to  relieve  himself  from  liability,  and 
that,  I  understand,  is  the  construction  contended  for  by  the  defend- 
ant's counsel.  The  construction  seems  unreasonable,  and  it  should 
not  be  adopted  except  upon  very  clear  grounds.  That  the  parties 
contemplated  a  mutual  obligation  can  hardly  be  doubted.  The  very, 
first  word  employed  by  them,  "  sold,"  imports  an  agreement  bind- 
ing on  both  parties ;  an  obligation  on  the  part  of  BushneU  to  deliver 
the  property  at  the  price  agreed  on,  and  on  the  part  of  Shaw  to  receive 
and  pay  for  it.  And  there  is  nothing  in  the  agreement  indicating 
that  either  party  was  to  be  relieved  from  the  obligation  thus  assumed 
by  him,  unless  the  words  in  question  have  that  effect.  The  agree- 
ment imposed  on  the  seller  very  serious  obligations.  He  was 
required  to  keep  the  oil  on  hand,  or  to  procure  it  whenever  notified 
by  the  buyer.  The  brokerage  was  paid  by  him  pursuant  to  the 
terms  of  the  contract.  If  the  contract  is  terminated  he  has  lost 
what  he  paid,  and  also  the  entire  consideration  for  which  he  entered 
into  the  agreement.  That  the  parties  regarded  the  contract  as  bind- 
ing upon  the  buyer  as  well  as  the  seller  seems  evident  from  the  fact 
that  the  buyer  deposited  $2,600  with  the  bank,  and  procured  it  to 
become  liable  to  that  amount  for  his  performance  of  the  contract, 
and  on  the  faith  of  that  arrangement  the  plaintifE  entered  into  the 
agreement.  We  incline  to  the  opinion  that  the  true  meaning  of 
the  clause  in  question  is  that  the  right  to  call  for  the  oil  on  ten 
days'  notice,  and  the  consequent  obligation  to  deliver  it  should 
terminate  on  the  thirty-first  of  December.  Like  the  stipulation  for 
ten  days'  notice,  it  was  inserted  for  the  benefit  of  the  seller.    It  was 
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not  intended  to  provide  that  the  obligation  of  both  parties  should 
absolutely  be  annulled,  or  that  there  should  be  no  remedy  thereafter 
for  breaches  existing  on  the  thirty-first  of  December.  On  that  day, 
as  the  complaint  alleges,  the  plaintiflE  tendered  the  oil  to  Shaw  and 
demanded  pay,  and  the  latter  refused,  of  all  which  the  defendant 
had  notice.  That,  we  think,  was  a  breach  of  the  agreement  by 
Shaw,  which,  by  force  of  the  defendant's  implied  imdertaking,  gave 
the  plamtifi  a  right  of  action  against  the  bank. 

Another  point  taken  by  the  respondent's  counsel  is,  that  the  con- 
tract of  the  bank  was  uU/ra  vires.  By  undertaking  to  hold  the 
money  as  security  for  the  fulfillment  of  Shaw's  contract,  the  bai^k, 
in  our  opinion,  impliedly  promised  the  plaintiff  that,  in  case  Shaw 
failed  to  perform,  the  bank  would  pay  to  the  plaintiff  his  damages 
thereby  incurred,  not  exceeding  $2,500.  The  promise  is  implied 
froln  the  terms  ff  the  undertaking,  and  from  the  fact  that  the  bank 
caused  Shaw's  acceptance,  with  the  indorsement  of  the  bank  upon 
it,  to  be  delivered  to  the  plaintiff  before  he  signed  the  contract  with 
Shaw.  The  bank  had  power  to  receive  the  deposit.  As  an 
incident  to  that  power,  it  had  authority  to  assent  to  any  terms  or  • 
conditions  respecting  the  use  or  disposal  of  the  money  deposited 
which  the  depositor  saw  fit  to  impose,  provided  they  were  not 
illegal  or  prohibited  by  the  defendant's  charter.  If  Shaw  had 
chosen  to  deposit  the  money  payable  absolutely  to  the  plaintiff  or 
his  order,  the  receipt  of  it  by  the  bank,  and  the  issuing  of  a  certifi- 
cate in  accordance  with  those  terms,  would  have  been  strictly  within 
its  legitimate  and  ordinary  business.  What  difference  does  it  make 
as  to  the  power  of  the  bank  to  receive  and  hold  the  money,  that  the 
deposit  was  payable  to  the  plaintiff  upon  the  happening  of  a  future 
contingent  event,  and  that  the  amount  to  be  paid  to  him  was  also 
contingent  and  uncertain,  but  was  capable  of  being  definitely  ascer- 
tained, and  was  in  no  event  to  exceed  the  amount  of  the  deposit. 
It  is  said  that  a  trust  was  created.  In  the  same  sense  there  is  a 
trust  in  the  case  of  every  bank  deposit  by  one  person  to  the  use  or 
credit  of  another.  It  is  argued  by  the  respondent's  counsel  that  the 
bank  became  a  surety  for  Shaw.  Not  at  all.  Its  obligation  was 
that  of  a  principal  debtor.  It  was  indebted  to  Shaw  for  the  money 
deposited,  and  it  agreed  to  discharge  its  indebtedness  by  paying  to 
the  plaintiff.    We  are  not  aware  of  any  provision  of  law  which 
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incapacitates  a  national  bank  from  receiving  a  deposit  of  money  on 
the  terms  above  stated. 

But  assimiing  that  the  undertaking  of  the  bank  was  ni^a  vi/reSy 
yet,  as  it  was  not  illegal,  we  think  the  defendant  is  estopped  from 
setting  up  that  defense.  A4  has  been  said,  the  l^al  effect  of  the 
transaction  between  the  bank  and  the  plaintifE  was,  that  the  bank 
agreed,  if  he  would  enter  into  the  contract  with  Shaw,  that  he 
should  be  compensated  out  of  the  money  deposited  from  any 
damage  he  might  sustain  from  Shaw's  failure  to  perform.  The 
condition  on  which  Shaw  made  the  deposit  was  that  the  bank  should 
undertake  to  that  effect.  The  agreement  of  the  bank  was  an  appro- 
priation by  it  of  the  deposit  to  the  plaintiff's  use,  by  the  direction 
of  the  depositor.  The  agreement  has  been  f uUy  executed  on  the 
part  of  the  plaintiff  by  his  entering  into  the  proposed  obligation  to 
Shaw.  It  would  be  a  fraud  upon  him  to  release  the  defendant 
from  its  part  of  the  agreement,  and  the  bank  is  therefore  estopped 
from  setting  up  a  mere  want  of  power.  (  Whitney  Arms  Co,  v. 
BcurUm,  63  N.  Y.,  62.) 

It  was  not  necessary  or  proper  for  the  plaintiff  to  set  out  the 
impUed  promise  of  the  defendant  in  the  complaint.  It  was  enough 
to  allege  the  facts  out  of  which  the  implication  arises.  {Eno  v. 
Wood/worthy  4  Comst.,  249 ;  Olenny  v.  HitchmSy  4  How.  Pr.,  98  ; 
Cropsey  v.  Sweeney^  27  Barb.,  310 ;  Moak's  Van  Santvoord's  PL 
[3d  ed.],  186,  and  cases  there  cited.) 

These  views,  if  correct,  dispose  of  the  several  positions  taken  by 
the  learned  counsel  for  the  respondent. 

The  judgment  appealed  from  'should  be  reversed,  and  judgment 
ordered  for  the  plaintiff  on  the  demurrer,  with  leave  to  the  defend- 
ant to  answer  in  twenty  days,  on  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal. 

MuLLiN,  P.  J.,  and  Talcott,  J.,  concurred. 

Ordered  accordingly. 
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EDWARD  L.  CLARK,  Respondent  v.  CHARLES  W.  OPDYKE, 

Appellant. 

Btmaeal  of  a4^HS  to  U.  8.  ChmU  under  ahap.  137  of  1875  —  wcerm&nte  in  petition 
not  binding  upon  court. 

This  action  was  brought  to  procure  the  removal  of  the  three  defendants,  two  of 
whom  resided  in  New  Jersey  and  one  in  New  York,  from  their  position  as 
trustees  under  a  mortgage  given  by  the  New  York  and  Oswego  Midland 
Railroad  Company,  and  to  prevent  their  acting  as  trustees  pendent  Ute,  on  the 
ground  that  they  had  been  guilty  of  certain  fraudulent  and  collusive  acts 
whereby  the  security  of  the  bondholders  had  been  impaired. 

The  defendant  Opdyke,  who  resided  in  New  Jersey,  applied  for  the  removal  of 
the  action  to  the  United  States  Circuit  Court,  on  the  ground,  among  others, 
that  there  was  a  controversy  in  the  suit  wholly  between  the  plaintiff  and 
himself,  which  could  be  fully  determined  between  them.  Edd^  that  as 
the  defendants  were  jointly  responsible  for  their  acts  as  trustees,  the  plain- 
tiff was  entitled  to  prosecute  them  jointly,  and  that  there  was,  therefore,  no 
controversy  between  the  plaintiff  and  the  defendant  Opdyke  which  could 
be  wholly  determined  between  them,  and  that  the  application  was,  therefore, 
properly  denied. 

The  fact  that  the  suit  is  brought  to  enjoin  and  restrain  the  defendants,  is  not  a 
ground  of  removal  under  the  act  of  1875. 

Under  the  act  of  Congress  of  1875,  providing  that  where  there  is  a  controversy, 
which  is  wholly  between  citizens  of  different  States,  and  which  can  be  fully 
determined  as  between  them,  either  one  or  more  of  the  plaintiffs  or  defendants 
may  remove  the  suit  to  the  Circuit  Court,  the  averments  contained  in  a  peti- 
tion for  such  removal  are  not  conclusive  upon  the  court,  but  the  existence  of 
the  requisite  facts  must  be  ascertained  by  the  court,  and  for  that  purpose  the 
averments  of  the  petition  in  regard  to  them  may  be  controverted  by  the 
opposite  party. 

Appeal  from  an  order  of  the  Special  Term  held  in  Oneida  by 
Mr.  Jnstice  Noxon,  denying  the  prayer  of  the  appellant,  Opdyke, 
to  remove  this  cause,  as  to  him,  into  the  Circuit  Court  of  the  United 
States  for  the  northern  district  of  New  York.  The  plaintiff  is  a 
resident  of  the  State  of  New  York.  There  are  three  defendants, 
Stevens  and  Opdyke,  residents  of  New  Jersey,  and  Hewitt,  who 
at  the  time  of  the  commencement  of  the  action  resided  in  New 
York.  This  action  was  commenced  on  the  6th  of  May,  1876,  by 
the  service  of  a  summons  and  complaint ;  the  latter  prayed  for  a 
judgment  removing  said  defendants  as  trustees  and  appointing  others 
ID  their  place,  and  that  the  defendants  be  enjoined  from  acting 
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88  trustees  pendent  lite,  and  that  special  trustees  be  appointed 
meanwhile.  On  the  twenty-fifth  of  May  the  defendant  Opdyke 
entered  his  appearance,  and  at  the  same  time  presented  his 
petition  at  the  Oneida  Special  Term,  praying  for  the  removal 
of  the  cause.  The  petition  avers,  among  other  things,  that  the 
jurisdiction  of  the  Circuit  Court  of  the  United  States  is  involved 
in  the  suit ;  that  the  matter  in  dispute  arises  under  the  Constitution 
and  laws  of  the  United  States ;  that  the  action  is  brought,  among 
other  things,  for  the  purpose  of  restraining  and  enjoining  the 
defendant  Opdyke;  and  that  there  is  a  controversy  in  the  suit 
wholly  between  the  plaintiff  and  the  defendant  Opdyke,  which  can 
be  fully  determined  between  them.  A  sufficient  bond  was  presented 
with  the  petition,  and  approved  by  the  judge.  The  motion  for  an 
order  of  removal  was  heard  upon  the  petition,  on  the  return  of  an 
order  to  show  cause,  and  upon  an  opposing  affidavit  made  by  one  of 
the  attorneys  of  the  plaintiff.  The  affidavit  alleged  that  this  con- 
troversy is  not  wholly  between  citizens  of  different  States,  as  alleged 
in  the  petition,  nor  is  it  a  controversy  arising  under  the  Constitution 
and  laws  of  the  United  States,  but  as  set  out  in  the  complaint,  is  a 
suit  in  equity  to  remove  the  defendants,  as  trustees  of  an  express 
trust  created  under  an  instrument  executed  in  this  State,  on  prop- 
erty wholly  in  this  State,  and  for  reasons  provided  for  by  the 
statutes  and  laws  of  this  State.  A  copy  of  the  complaint  is  among 
the  papers  submitted  to  the  court. 

Alexcmder  <&  Oreen,  for  the  appellant. 

Bialey,  Stoddxird  cfe  MoMeson,  for  the  respondent. 

Smith,  J. : 

The  questions  arising  npon  this  appeal  are  controlled  by  the  pro- 
visions of  chapter  137  of  the  act  of  congress  passed  in  1875,  so  far 
as  those  provisions  are  applicable.  That  act  was  intended  to  deter- 
mine the  jurisdiction  of  the  Circuit  Courts  of  the  United  States,  and 
to  regulate  the  removal  of  causes  from  State  courts,  and  it  repealed 
all  acts  in  conflict  with  its  own  provisions.  We  may,  therefore,  lay 
out  of  view  the  provisions  of  all  prior  acts  of  congress,  whether 
incorporated  in  the  revision  of  1873,  or  not  (R.  S.  of  U.  S.,  p.  113, 
§  639),  so  far  as  they  are  in  conflict  with  the  act  of  1875.     The 
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second  section  of  the  act  of  1875  defines  the  cases  in  which  a  suit 
brought  in  a  State  court  may  be  removed  into  the  Circuit  Court  of 
the  United  States.  It  provides  that  any  suit  of  a  civil  nature,  at 
law  or  in  equity,  then  pending,  or  thereafter  brought  in  any  State 
court,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  $500,  and  arising  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties  made  under  their  authority,  or  in 
which  the  United  States  shall  be  plaintiff  or  petitioner,  or  in  which 
there  shall  be  a  controversy  between  citizens  of  different  States,  or 
a  controversy  between  citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States,  or  a  controversy  between  citizens 
of  a  State  and  foreign  States,  citizens  or  subjects,  either  party  may 
remove  said  suit  into  the  Circuit  Court  of  the  United  States  for  the 
proper  district  It  further  provides  that  when  in  any  suit  men- 
tioned in  that  section  there  shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  States,  and  which  can  be  fully  deter- 
mined as  between  them,  either  one  or  niore  of  the  plaintifib  or 
defendants  actually  interested  in  such  controversy  may  remove  said 
suit,  etc.  The  section  creates  two  distinct  classes  of  cases,  so  far  as 
the  matter  of  citizenship  is  concerned :  one,  in  which  the  differ- 
ence of  citizenship  exists  between  all  the  plaintifb,  on  the  one  hand, 
and  all  the  defendants,  on  the  other ;  and  a  second  class,  in  which 
less  than  the  whole  number  of  plaintiSs  or  defendants,  by  reason  of 
a  diversity  of  residence  between  themselves  and  the  party  opposed 
to  them  in  a  controversy  in  the  suit  which  can  be  fully  determined 
as  between  them,  may  apply  to  remove  the  entire  cause.  This  con- 
struction was  given  to  the  second  section,  soon  after  the  passage  of 
the  act,  by  the  United  States  Circuit  Court  for  the  northern  district 
of  Illinois  (Dbxdcmond  and  Blodqett,  J  J.,  in  the  case  of  Osgood  v. 
ChimgOj  Bammlle  cmd  Vmcermes  H.  JR.  Co.etal.^1^  Am.  Law  Beg. 
[N.  S.],  506),  and  the  decision  in  that  case  was  recently  reaffirmed  in 
the  Circuit  Court  for  the  northem  district  of  New  York  (Johnson, 
J.,  in  Patterson  v.  Ohapmcm  et  al.  and  Bronson  etal.  v.  The  Same^ 
MS.  opinion).  Obviously  the  present  case  is  not  within  the  first 
class.  Is  it  in  the  second  1  It  is  not,  unless  the  suit  involves  a  con- 
troversy between  the  plaintiff  and  the  petitioning  defendant, 
Opdyke,  which  can  be  fully  determined  between  them.  The  act  of 
1866  (chap.  178)  first  gave  to  one  of  several  defendants  the  right  of 
Hun  — Vol.  X.        49 
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removal  But  under  that  act  only  the  particular  controversy  which 
concerned  him  could  be  removed,  without  the  consent  of  the  plain- 
tiff. Under  the  act  of  1876  the  granting  of  the  application  of  one 
of  several  parties  wiU  remove  the  whole  suit.  What,  then,  is  the 
nature  of  the  controversy  in  the  present  action?  The  counsel  for 
the  appellant  insists  that  the  averment  in  the  petition  on  that  sub- 
ject is  conclusive,  and  that  the  State  court  cannot  inquire  into  its 
truth.  That,  it  is  said,  is  for  the  United  States  courts  alone.  The 
act  of  1833  (4  U.  S.  Stat,  at  L.,  638),  and  the  act  of  July  27,  1868, 
provided  that  certain  matters  should  be  stated  in  the  petition. 
Under  those  acts,  it  was  held  that  when  the  petition  complied  with 
the  statute  in  that  respect,  the  matters  so  stated  could  not  be  con- 
troverted on  the  hearing  of  the  application  to  remove  the  cause. 
{Demdatomh  v.  Draper^  5  Blatch.,  338 ;  Heath  v.  Avstm^  12  id.,  320 ; 
Fish  V.  Union  Pacific  JR,  R.  Co.,  10  Abb.  [K  S.],  467.)  The  act  of 
1876  does  not  prescribe  what  the  petition  shall  contain,  but  it  pro- 
vides that  when  certain  facts  specified  in  the  act  exist,  a  petition 
may  be  made  and  filed- for  the  removal  of  the  suit.  The  existence 
of  the  requisite  facts  must  be  ascertained  by  the  court,  and  to  that 
end  the  averments  of  the  petitioner  in  regard  to  them  may  be  con- 
troverted by  the  opposite  party.  Under  the  act  of  1789,  which  was 
like  that  of  1876,  in  this  particular,  affidavits  or  other  proofe  were 
frequently  received  to  controvert  the  petition.  {Anderson  v.  Mcmt^ 
factm/rei^a  Bcmk,  14  Abb.  R.,  436;  Fish  v.  TJie  Chicago,  JRock 
Isl/md  and  Pacific  E.  R.Co.,  3  Abb.  [N.  8.],  463;  Sndih  v. 
BuUer,  38  How.  Pr.,  192 ;  New  York  Piano  Co.  v.  Nevo  Hamefn, 
Steamboat  Co.,  3  Abb.  [N.  S.],  367.) 

We  are,  then,  to  determine,  from  the  papers  before  us,  whether 
there  is  in  the  suit  a  controversy  between  the  plaintiff  and  the 
defendant  Opdyke,  which  can  be  fully  determined  as  between 
them.  For  that  purpose  we  may  look  into  the  complaint,  which  is 
referred  to  in  the  affidavit  read  on  the  part  of  the  plaintiff  in  oppo- 
sition to  the  motion,  and  is  submitted  to  us  with  the  other  appeal 
papers.  The  case  made  by  the  complaint  is,  in  brief,  that  the 
defendants  are  the  trustees  in  and  under  a  certain  trust  deed  or  mort- 
gage executed  by  the  JN'ew  York  and  Oswego  Midland  Eailroad 
Company,  a  corporation  organized  under  the  laws  of  the  State  of  New 
York,  to  construct  and  operate  a  railroad  in  said  State,  by  which  mort- 
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gage  said  companj  created  a  first  lien  upon  its  railroad  to  secure  the 
payment  of  certain  coupon  bonds  payable  in  gold,  issued  by  said  com- 
pany, one  of  which,  for  the  payment  of  $1,000,  with  interest,  is 
owned  by  the  plaintiff ;  that  the  defendants,  as  such  trustees,  by 
means  of  certain  fraudulent  and  collusive  acts  set  out  in  the  com- 
plaint, in  violation  of  their  duty,  have  wasted  the  property  of  said 
company,  and  impaired  the  security  of  the  bondholders,  and  that 
the  plaintiff  brings  the  action  in  behalf  of  himself  and  all  the  other 
bondholders  under  said  mortgage  who  may  join  as  plaintiffs  in  the 
action.  The  complaint  prays  for  a  judgment  removing  said  defend- 
ants as  trustees,  and  appointing  others  in  their  place,  and  that  the 
defendants  be  enjoined  from  acting  as  trustees  pendente  Ute,  and 
that  special  trustees  be  appointed  meanwhile.  It  appears  that  the 
original  trustees  named  in  the  mortgage  resided  in  the  State  of  New 
York.  The  mortgage  provides  that  in  case  of  a  vacancy  in  the  trus- 
teeship, by  resignation  or  otherwise,  the  railroad  company  of  the  one 
part,  and  the  surviving  trustees  of  the  other,  shall  select  a  new 
trustee  to  fill  the  vacancy,  and  in  case  of  a  disagreement,  the  holder 
of  not  less  than  twenty  per  cent  of  the  bonds  secured  by  said  mort- 
gage may  apply  to  the  Supreme  Court  of  the  State  of  New  York 
to  appoint  a  new  trustee  to  fill  the  vacancy.  The  complaint  avers 
that  the  defendants  Opdyke  and  Stevens  were  residents  of  New 
Jersey  when  they  were  appointed  trustees  to  fill  vacancies,  and  that 
they  were  fraudulently  and  coUusively  appointed,  with  the  design 
of  placing  the  management  of  the  said  mortgage  beyond  the  reach 
and  control  of  the  bondholders  and  of  the  Supreme  Court  of  the 
State  of  New  York. 

It  seems  very  clear,  upon  the  case  presented  by  the  complaint, 
that  the  plaintiff  has  a  right  to  prosecute  the  defendants  jointly,  and 
that  there  is  no  controversy  between  him  and  the  defendant  Opdyke, 
that  can  be  wholly  determined  as  between  them.  The  trustees 
have  a  conmiunity  of  interest  and  of  responsibility.  It  is  the  duty 
of  each  one  to  protect  the  trust  property  from  the  acts  of  his  col- 
leagues. For  a  neglect  of  that  duty,  whereby  any  one  or  more  of 
several  co-trustees  have  been  enabled  to  misappropriate,  or  otherwise 
occasion  any  loss  to  the  trust  estate,  the  others,  as  a  general  rule, 
will  be  personally  answerable.  (Hill  on  Trustees,  309.)  The 
authorities  are  not  entirely  in  accord  as  to  whether,  in  a  case  where 
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there  are  eeveral  tniBtees  who  are  all  implicated  in  a  eominon 
breach  of  trust,  the  oeaPwi  qite  tfrusty  on  seeking  relief  in  eqnity, 
must  bring  his  suit,  against  all  of  them,  or  may  sue  one  of  them 
separately,  at  his  election.  In  WdUcer  v.  Symonds  (3  Swanst  R, 
75),  Lord  Eldon  said,  that  in  such  case,  he  may  proceed  against  one, 
or  all,  at  his  election.  But  in  Mwnch  v.  Cockerdl  (8  Sim.  B.,  219) 
Yice-Chancellor  Shadwell  held  that  the  suit  must  be  against  all  the 
trustees  then  living.  In  a  careful  opinion  he  reviewed  the  case  of 
WdOter  v.  Symonds^  and  remarked  that  it  was  doubtful  whether 
Lord  Eldon,  in  saying  that  the  ce«tm  que  ifrust  "  may  proceed " 
against  one  or  all,  meant  any  thing  more  than  that  he  may  proceed 
after  decree  against  all.  Perhaps,  however,  the  better  opinion  is 
that  in  such  a  case  the  tort  may,  by  analogy  to  the  law,  be  treated 
as  several,  as  well  as  joint,  at  the  election  of  the  plaintifP.  (StoiyB 
Eq.  PI.,  213,  and  cases  there  cited  in  note  4.)  But  either  rule  is 
fatal  to  the  claim  of  the  appellant.  Whether  the  plaintiff  is  com- 
pelled to  sue  all  jointly,  or  may  do  so,  at  his  option,  he  has  sued  all 
jointly  in  this  action.  He  has  elected  to  treat  the  liability  of  the 
defendants  as  joint,  and  against  them,  jointly,  he  seeks  relief.  There 
is  not,  therefore,  a  separate  controversy  between  him  and  the  defend- 
ant Opdyke,  and  the  case  is  not  within  either  of  the  dasses  of  cases 
provided  for  by  the  act  of  1876,  in  respect  to  diversity  of  citizenship. 
The  petitioner  also  claims  the  right  of  removal  on  the  ground  that 
the  matter  in  dispute  arises  tmder  the  Constitution  and  laws  of  the 
United  States.  The  averment  in  the  petition  in  that  r^ard  is  con- 
troverted, and  there  is  nothing  in  the  complaint  to  warrant  the 
claim.  The  only  circumstance  that  can  be  laid  hold  of  to  coun- 
tenance it  is,  that  the  trustees  are  charged,  among  other  allegations 
of  fraud,  with  having  caused  certain  suits  to  be  instituted  in  the 
Circuit  Court  of  the  United  States  for  the  southern  district  of  New 
York,  against  the  said  railroad  company  and  others,  and  with  having 
procured,  in  that  court,  one  or  more  of  said  trustees  to  be  appointed 
receivers  of  the  property  of  the  company,  in  coUusion  with  the 
officers  of  the  company,  in  derogation  of  their  duties  as  trustees,  and 
in  defiance  of  the  rights  and  interests  of  the  bondholders,  and  that 
the  same  proceedings  were  void  for  want  of  jurisdiction.  The  bare 
statement  of  the  allegations  show,  that  they  involve  no  matter  in 
dispute  arising  under  the  federal  Constitution  or  laws.     If  the 
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defendants  have  used  the  orders  or  decrees  of  the  Circuit  Court  as  a 
means  of  perpetrating  fraud,  at  the  expense  of  the  plaintiff,  the 
State  courts,  nevertheless,  have  jurisdiction  of  the  matter. 

The  only  other  ground  on  which  the  appellant  claims  the  right  of 
removal  is  that  the  action  is  brought  to  enjoin  and  restrain  the 
defendants.  That  was  a  ground  of  removal  under  the  act  of  1866 
and  the  Revised  Statutes  (p.  113,  §  639),  but  it  is  not  so  under  the 
act  of  1875. 

The  order  of  the  Special  Term  denying  the  application  is  affirmed, 
with  costs  and  disbursements. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Order  of  Special  Term  affirmed,  with  ten  doUars  costs  and  dis- 
bursements. 

KoTE.— We  are  informed  by  a  note  appended  to  the  points  of  the  respondent's 
counsel  that  since  this  appeal  was  taken  a  motion  was  made  by  the  plaintift  to 
the  United  States  Circuit  Court  to  remand  the  cause  to  the  State  court,  against 
the  defendant  Stevens,  who  had  obtained  an  ex  parte  order  removing  this  action 
from  the  State  court  to  the  Circuit  Court.  The  Circuit  Court  remanded  the 
action,  and  held  that  it  was  not  a  case  to  be  removed,  and  that  that  court  had 
no  jurisdiction  of  the  action  under  the  principle  laid  down  in  the  opinion  of 
JoHKBON,  J.,  above  referred  to. 


JOHN  AUGSBUET,  Respondent,  v.  CHARLES  GROSSMAN, 

Appellant. 

Bankruptcy  act  of  lSd7  ^  when  State  ineolo&nt  law  euepended  by  ^  FetUion  for  die- 
•    charge  under  State  law  —  reUnquiehment  by  peUtiomng  judgment  creditor,  of  the 
security  for  hie  debt  — form  of. 

The  bankruptcy  act  of  March  2, 1867,  did  not  take  effect  so  as  to  suspend  the 
oi>eration  of  the  insolvent  law  of  this  State  until  June  1,  1867. 

A.  petition,  for  the  discharge  of  a  debtor  under  the  State  insolvent  law,  was  signed 
by  a  Judgment  creditor,  who  indorsed  thereon:  "  For  value  received  I  hereby 
release  to  the  assignee  to  be  appc.nted,  all  claims  on  the  estate  of  Charles  Cross- 
man,  that  I  have  by  reason  of  the  judgment  against  him  assigned  to  me." 
BM,  that  this  was  a  sufficient  compliance  with  the  provision  of  2  Revised 
Statutes,  86,  section  11,  requiring  any  secured  creditor,  who  signs  the  applica- 
tion, to  add  to  his  signature  a  declaration  in  writing  relinquishing  his  security 
for  the  benefit  of  all  the  creditors  of  the  debtor. 
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Appeal  from  a  judgment  in  favor  of  defendant  entered  on  a  ver- 
dict rendered  by  direction  of  the  court,  and  also  from  an  order 
denying  a  motion  for  a  new  trial  on  the  minutes. 

The  action  was  brought  against  the  defendants,  as  copartners 
under  the  firm  name  of  Crossman,  Reynolds  &  Co.,  on  a  promissory 
note  made  in  the  firm  name.  The  defendant  Crossman,  alone,  was 
served  with  the  summons  and  complaint.  He  answered,  denying 
the  copartnership  and  the  making  of  the  note  by  the  firm,  and  set- 
ting up  a  discharge  from  his  debts,  under  the  insolvent  law  of  the 
State  of  New  York.  (2  R.  8.,  16,  et  9eq.)  The  plaintiff  replied, 
alleging,  among  other  things,  that  the  discharge  was  void,  because 
the  State  law,  by  virtue  of  which  it  was  granted,  was  not  in  force, 
but  had  been  suspended  by  the  act  of  congress  in  relation  to  bank- 
ruptcies, passed  in  1867.  The  bankrupt  act  was  approved  on  the 
second  day  of  March.  By  its  fiftieth  section  it  provided  as  follows : 
^'  This  act  -shall  commence  and  take  effect  as  to  the  appointment  of 
officers  created  hereby,  and  the  promulgation  of  rules  and  general 
orders,  from  and  after  the  date  of  its  approval,  provided  that  no 
petition  or  other  proceeding  under  this  act  shall  be  filed,  received 
or  commenced,  before  the  Ist  day  of  June,  a.  d.  1867."  The 
insolvent's  petition  was  presented  to  Mr.  Justice  Mttllin,  on  the 
27th  day  of  February,  1867 ;  on  the  same  day,  an  order'was  made 
by  him,  requiring  the  creditors  to  show  cause  against  a  discharge  on 
the  25th  of  May,  1867,  and  directing  the  mode  of  its  service  and 
publication,  and  on  the  day  specified  in  the  order,  the  petitioner 
executed  an  assignment  of  all  his  property,  pursuant  to  the  pro- 
visions of  the  act,  and  the  dischai^  was  granted.  At  the  trial,  the 
court  directed  a  verdict  for  the  plaintiff,  for  the  amount  of  the  note^^ 

L.  S.  Brovmy  for  the  appellant.  The  court  erred  in  holding 
that  the  fiftieth  section  of  the  bankrupt  law,  approved  March  2, 
1867^  superseded  the  State  insolvent  law  so  as  to  invalidate  the  dis- 
charge granted  under  it  May  25th,  1867,  as  it  declares  in  the 
opinion  it  did  hold.  So  long  as  both  statutes  can  stand  together  a 
repeal  or  suspension  by  implication  will  not  be  held  intended. 
(66  N.  Y.,  616,  617  and  case  cited;  JDcmea  v.  FcMywm,  3  How. 
[U.  S.],  636-644.)  As  a  general  rule,  a  statute  will  not  be  so  con- 
strued as  to  allow  it  to  have  a  retrospective  effect  beyond  or  before 


Digitized  by 


Google 


ATJQSBURT  v.  GROSSMAN.  391 

Fourth  Dbfabtment,  Afbil  Tbbm,  1877. 

the  time  of  its  commencement  or  becoming  operative.  (5  Hill, 
354,  355,  and  cases  cited ;  Mamea  y.  JDamSy  32  Barb.,  468 ;  Ja/rvia 
V-  JarviSy  3  Edw.  Oh.,  462.)  Congress  could  not,  by  direct  or 
indirect  declaration,  effect  a  repeal  or  suspension ;  nor  in  any  manner, 
except  by  an  exercise  of  its  power  in  establishing  an  operative  active 
system  of  bankruptcy.  This  was  not  accomplished  till  June  1st, 
1867.  (3  Bank.  Keg.,  110;  Beedy.  Taylor,  7  American  E.  [32 
Iowa,  209],  180;  Day  v.  Ba/rd/vodl,  97  Mass.,  246;  S.  C,  3  Bank. 
Beg.,  115 ;  Meehm  et  al,  v.  Their  OredJitoTBy  19  La.  An.,  497 ;  8 
Bank.  Beg.,  511 ;  Manim,  v.  Berry ^  37  Cal.,  208;  Matter  of  Bey- 
nddsy  5  Am.  K.  [8  E.  I.,  485],  615  ;  Griawold  v.  PraM,  9  Mete.  Pr., 
16;  Betts  v.  Bagley,  12  Pick.,  570,  579;  Maltbie  v.  HotchJdas, 
38  CJonn.,  80;  S.  C,  5  Bank.  Eeg.,  485,  487;  In  reBeynolda,  9  id., 
50 ;  Vaji  Nofsbramd  v.  Ca/rr,  30  Md.,  128 ;  S.  C,  2  Bank.  Eeg.,  485  ; 
Bump's  L.  &  P.  of  Bankruptcy  [8th  ed.],  293,  295,  and  cases  cited.) 
Under  the  bankrupt  law  of  1841  the  following  are  in  point :  9 
Khode  Island,  218  ;  2  Iredell  (N.  C),  463.  The  following  were  cases 
where  proceedings  under  the  State  laws  had  been  commenced  as 
above :  Jvdd  v.  Ive%  (4  Mete.,  401) ;  97  Massachusetts,  252 ;  51 
New  Hampshire,  336 ;  37  CaUf omia,  208.  See,  also,  GhamherloMi, 
V.  Perkms  (51  N.  H.,  336) ;  Baa^ler  v.  Bodgers  (71  Pa.  St.,  362) ; 
100  Massachusetts,  287;  In  re  Wmtemitz  (18  Pitts.  L.  J.,  61); 
'  C<mm(mjoeaWh  v.  (PHwra  (3  Pitts.,  70) ;  10  Bankrupt  Eegister,  236. 
Several  of  the  cases  hold  that  proceedings  commenced  before  the 
bankrupt  law  took  effect,  under  State  law  are  not  affected  by  that 
Uw.    (19  La.  An.,  497 ;  5  Eob.  [La.],  27 ;  8  id.,  123.) 

Lcmsmg  <&  Sherman^  for  the  respondent.  The  bankrupt  act 
approved  March  2, 1867,  suspended  the  operation  of  the  insolvent 
laws  of  the  State  from  the  time  the  act  went  into  force.  (Spurges 
V.  Orovmvnshidd,  4  Wheaton,  122;  Ogden  v.  ScmnderSy  12  id., 
213;  Oriswold  v.  PraU^  9  Mete.,  16.)  The  bankrupt  act  was 
passed  or  approved  by  the  president,  on  the  2d  day  of  March,  1867, 
and  became  operative  on  that  day  as  a  law  for  every  purpose, 
except  that  by  the  proviso  in  the  fiftieth  section,  no  petition  or  other 
proceeding  under  the  act  could  be  filed  or  commenced  until  the  1st 
day  of  June,  1867.  Unless  some  other  time  is  specified  in  the  act 
itself,  an  act  of  congress  takes  effect  from  the  time  it  is  approved 
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by  the  president.  (Potter's  Dwarris  on  Statutes,  100 ;  U.  S.  Const, 
art.  1,  sec.  7 ;  Matthew  v.  Zomes^  7  Wheaton,  164 ;  Walter  v.  Bichr 
ardeon^  2  Story  0.  0.,  571.)  The  language  used  by  congress  in 
the  different  sections  of  the  act  shows  conclusively  that  the  inten- 
tion of  congress  was  that  the  act  should  take  effect  immediately 
on  its  passage.  (Traders^  Bank  v.  OampbeUy  14  WalL,  87 ;  N.  Y. 
Superior  Court,  Shears  v.  Lolhmger^  10  Abb.  R.  [N.  S.],  287; 
U.  S.  District  Court,  Ohio,  Perry  v.  Lam^leyy  7  Am.  Law  Reg., 
[N.  S.],  429-486 ;  0(ymer  v.  MaUory,  31  Md.,  468 ;  1  U.  S.  Dig. 
[N.  S.],  Ill ;  1  National  Bank.  Keg.,  98 ;  7  Blatch.,  262-274  ;  Bump 
on  Bankruptcy  [5th  ed.],  520-522;  6  National  Bank.  Reg.,  43; 
id.,  169-260.) 

Smith,  J.  \ 

The  only  branch  of  this  case  which  need  be  considered  is  that 
pertaining  to  the  insolvent  discharge.  The  principal  question  is 
whether  the  bankrupt  act  of  2d  of  March,  1867,  took  effect  on  the 
day  it  was  approved,  so  far  as  to  suspend  the  insolvent  law  of  the 
State  and  invalidate  all  proceedings  under  it  had  after  that  date,  or 
whether  its  operation  in  that  respect  was  postponed  by  the  proviso 
in  the  fiftieth  section,  to  the  1st  day  of  June,  1867. 

The  argument  on  the  part  of  the  respondent  is,  that  it  being  the 
well-known  rule  that  a  statute  takes  effect  from  the  time  of  its 
passage,  unless  some  other  time  is  specified  in  the  act  itself,  the  pre- 
sumption of  law  is,  that  it  does  so  take  effect,  and  the  burden  is  on 
the  defendant  in  this  case  to  show,  by  the  provisions  of  the  act,  that 
such  was  not  the  intention  of  congress ;  that  the  only  intent  of  the 
proviso,  in  the  fiftieth  section,  was  to  delay  the  commencement  of 
proceedings  under  the  act  till  the  first  of  June,  in  order  to  give 
time  to  the  court  to  make  rules  and  appoint  officers,  and  thus  pro- 
vide the  machinery  without  which  no  proceedings  could  be  had ;  that 
the  act  contains  several  provisions  which  show  that  the  act  was 
intended  to  take  effect  from  the  time  of^its  passage,  as,  for  instance, 
the  language  in  the  twenty-ninth  section :  ^^  if,  since  the  pcusage  of 
this  acty  he  has  destroyed,  mutilated,"  etc. ;  and  again,  in  the  same 
section,  ^^  if,  being  a  merchant  or  tradesman,  he  has  not,  subsequently 
to  ^e  passage  of  this  ady  kept  proper  books  of  account ; "  and  in  the 
thirty-ninth  section,  ^Hhat  any  person  residing  and  owing  debts  as 
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aforesaid,  who,  after  ^b  passage  of  this  act^  shall  depart,"  etc.,  and 
in  flection  44,  ^^that  from  and  after  the passcbge  of  this  aoty  if  any 
debtor,"  etc ;  and  finallj,  that  the  constraction  contended  for  by 
the  respondent's  counsel,  has  been  given  to  the  proviso  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Traderi  Bamk 
▼.  CampbeU  (14  WalL,  87). 

The  answer  to  the  argument  of  the  respondent's  counsel  is,  that 
the  burden  resting  on  the  appellant  is  limited  to  showing  that  con- 
gress did  not  intend  to  invalidate  hona  fide  proceedings  had  under 
State  insolvent  laws,  prior  to  the  time  fixed  for  the  commencement 
of  proceedings  under  the  bankrupt  act ;  that  the  absence  of  such 
intention  is  not  disproved  by  the  prohibition  of  acts  on  the  part  of 
debtors  in  fraud  of  the  provisions  of  the  bankrupt  act,  intermediate 
the  date  of  its  passage  and  the  time  fixed  for  the  commencement  of 
proceedings  under  it ;  and  that  all  that  is  decided  in  Traderi  BcmJc 
V.  CampbdL  {sitpra\  is  that  the  provisions  of  the  act  designed  to 
prevent  frauds  upon  it  on  the  part  of  debtors  and  others,  took  effect 
at  the  time  of  its  passage,  notwithstanding  the  proviso  in  the  fiftieth 
section.  That  the  decision  went  no  farther,  appears  from  the  report 
of  the  case.  It  was  an  appeal  from  a  decree  of  the  Circuit  Court 
for  the  northern  district  of  Illinois,  in  which  that  court  held  that  a 
judgment  in  a  State  court  against  the  bankrupt  taken  by  confession 
wh^a  both  parties  knew  of  his  insolvency,  though  taken  before  the 
1st  day  of  June,  1867,  was  an  unlawful  preference  under  the  thirty- 
fifth  section  of  the  bankrupt  act,  it  being  taken  after  the  enactment 
of  that  law.  On  the  argument  before  the  Supreme  Court,  the 
counsel  for  the  appellants  took  the  position,  preliminarily,  that  under 
the  proviso  in  the  fiftieth  section,  the  bill  below  did  not  lie,  because 
all  the  acts  complained  of  took  place  before  the  first  of  June,  1867, 
prior  to  which  day  the  proviso  declares  that  no  petition  or  proceed- 
ing shall  be  begun.  Mr.  Justice  Millsb,  who  delivered  the  opinion 
of  the  court,  disposed  of  the  objection  in  a  few  words,  holding  that 
any  act  done  after  the^  approval  of  the  statute,  in  fraud  of  its  pro- 
visions, was  within  its  prohibitions. 

Let  us  see,  then,  what  is  the  true  construction  of  the  proviso,  upon 

the  point  in  question.    The  power  of  congress,  on  the  subject  of 

bankruptcies,  is  not  exclusive  of  the  States.    When  it  is  unexecuted 

by  congress,  the  States  are  at  liberty  to  exercise  the  power  in  its  full 

HuK— Vdi-.  X.        60 
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extent,  unless  so  far  as  they  are  controlled  by  other  constitutional 
provisions ;  yet,  when  congress  has  acted  upon  the  subject,  the  power 
of  the  States  is  limited  and  controlled  to  the  extent  of  the  national 
legislation.  {Sturges  v.  Orovminakidd^  4  Wheat.,  122 ;  Ogden  v. 
Scmndersy  12  id.,  278.)  But  the  bankrupt  act  does  not  aSect  cases 
under  the  insolvent  law  of  a  State,  pending  at  the  time  of  its  going 
into  force.  {Judd  v.  Ivea^  4  Mete.,  401 ;  Taylor  v.  Carryl^  20  How. 
[U.  S.],  583,  and  cases  there  cited ;  Appleton  v.  Bowles^  2  N.  Y.  S.  C. 
[T.  &  C],  569.)  In  view  of  these  general  principles,  it  seems  evident 
that  by  the  proviso  deferring  the  commencement  of  proceedings  under 
the  act  till  the  first  of  June,  congress  intended  that  up  to  that  time 
the  insolvent  laws  of  the  State  should  continue  in  full  operation,  the 
same  afi  if  the  act  had  not  been  passed.  The  only  alternative  is  to 
conclude  that  congress  intended  to  prevent  access  either  to  the  State 
or  federal  courts,  in  cases  of  insolvency  or  bankruptcy,  from  and 
after  the  date  of  the  passage  of  the  act,  till  the  time  fixed  for  the  com- 
mencement of  proceedings  under  it.  That  intention  should  not  be 
imputed  to  the  legislature,  except  upon  the  dearest  language.  Indeed 
it  may  well  be  questioned,  whether  an  act  intended  to  have  that 
effect  would  not  transcend  the  constitutional  power  of  congress.  A 
law  prohibiting  access  to  both  the  federal  and  the  State  courts,  for 
the  purpose  of  obtaining  an  equitable  disposition  of  the  estates 
of  .bankrupt  and  insolvent  persons,  would  be  a  clear  perversion 
and  abuse  of  the  power  to  pass  uniform  laws  on  the  subject  of 
bankruptcies. 

The  construction  of  the  proviso  in  question  has  been  the  subject 
of  adjudication  in  the  courts  of  some  of  the  other  States,  and  in 
some  of  the  district  courts  of  the  United  States.  A  few  months 
after  the  bankruptcy  act  went  into  operation,  the  Supreme  Court  of 
Massachusetts  held,  in  Day  v.  Ba/rd/meU  a/nd  oihsrs  (97  Mass.,  246), 
that  the  act  did  not  suspend  the  insolvent  laws  of  that  State,  until 
the  Ist  day  of  June,  1867.  Gray,  J.,  delivered  the  opinion  of  the 
court,  and  discussed  the  question  very  thoroughly.  In  March,  1868, 
Leavftt,  J.,  sitting  in  the  United  States  District  Court,  Ohio, 
decided  the  question  the  other  way,  in  Perry  v.  Ixmgley  (7  Am. 
Law  Beg.,  429).  There,  a  debtor  made  an  assignment  under  the 
insolvent  law  of  Ohio,  on  the  25th  of  May,  1867,  and  under  it  a 
State  court  took  cognizance  of  the  matter.    On  July  seventeenth,  a 
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petition  in  bankruptcy  was  filed  by  a  creditor.  The  court  held  that, 
as  to  that  matter,  the  bankrupt  act  was  in  force  on  May  twenty-fifth, 
and  the  United  States  court  could  rightfully  take  jurisdiction  of  the 
whole  matter  under  the  petition  filed  in  July.  The  views  of  the 
court  were  stated  in  a  carefully  prepared  opinion,  which  seems  to 
have  omitted  no  aigument  that  could  be  advanced  in  support  of  the 
decision,  and  in  which  the  judge  intimates  that  the  ruling  is  contrary 
to  his  first  impression.  He  does  not  refer  to  the  case  of  Day  v. 
Bardwellj  and  probably  his  attention  was  not  called  to  it.  In  April, 
1869,  the  same  question  came  before  the  Supreme  Oourt  of  Califor- 
nia,  in  the  case  of  Mar^  v.  Berry  (37  CaL,  208).  Sanderson,  J., 
in  delivering  the  opinion  of  the  court,  reviewed  at  length  the  opinion 
of  Lbavttt,  J.,  in  Perry  v.  Lomgley  {sitpra)y  and  dissented  from  its 
reasoning  and  conclusions.  His  examination  of  the  question  is 
exhaustive,  and  to  my  mind  is  convincing.  In  accordance  with  it, 
the  court  held  that  the  insolvent  law  of  Calif  omia  was  not  suspended 
by  the  bankrupt  act  till  the  first  day  of  June.  In  December,  1871, 
the  Supreme  Oourt  of  New  Hampshire  decided  the  question  the 
same  way,  in  Chamberlain  v.  Perkins  (51 N.  H.,  336).  The  opinion 
cites  and  follows  Day  v.  Bardwellj  and  disapproves  of  Perry  v. 
Za/ngley.  The  only  case  in  this  State  to  which  I  have  been  referred, 
is  Shears  v.  Sdhmger  (10  Abb.  [N.  S.],  287),  cited  by  the  respond- 
ent's counsel.  It  throws  no  light  upon  the  question.  For  aught 
that  appears  the  insolvent  proceedings,  referred  to  in  that  case,  were 
commenced  after  the  1st  of  June,  1867.  All  that  is  said  in  the 
report,  on  that  point,  is  that  they  were  commenced  ^' since  the  bank- 
rupt act  went  into  operation.'^  I  entertain  the  opinion,  very  confi- 
dently, that  the  insolvent  law  of  this  State  was  not  suspended  until 
the  1st  day  of  June,  1867,  and  that  the  discharge,  granted  on  the 
twenty-fifth  of  May,  was  not  invalidated  by  the  provisions  of  the 
bankrupt  act. 

The  respondent's  counsel  also  insists  that  the  discharge  was  void, 
under  the  State  law,  by  reason  of  certain  jurisdictional  defects. 

It  is  said  that  the  petition  was  not  signed  by  creditors  representing 
two-thirds  of  the  debts  of  the  insolvent.  The  statute  requires  that 
the  petition  shall  be  signed  by  the  insolvent  debtor  and  "  by  so  many 
of  his  creditors  residing  within  the  United  States,  as  have  debts  in 
good  faith  owing  to  them  by  such  debtor,  then  due  or  thereafter  to 
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become  due,  and  amounting  to  at  least  two-thirds  of  all  the  debts 
owing  by  him  to  creditors  residing  within  the  United  States."  (2 
R.  S.,  16,  §  2.)  It  also  provides  that  "whenever  a  petitioning 
creditor  shall  have  *  *  *  any  mortgage,  judgment,  or  other 
security,  for  securing  the  payment  of  any  sum  of  money,  upon  any 
real  or  personal  estate  of  the  debtor,  *  *  *  he  shall  not  become 
a  petitioner  in  respect  to  the  debt  so  secured,  unless  he  shall  add  to 
his  signature  to  the  petition  a  declaration  in  writing  that  he  relin- 
quishes to  the  assignees  *  *  *  every  such  *  *  *  security, 
for  the  benefit  of  all  the  creditors  of  such  debtor ;  which  declaration 
shall  operate  as  an  assignment  of  such  *  *  *  security  to  the 
assignees,  *  *  *  and  vest  in  them  all  the  rights  and  interest  of 
such  petitioning  creditor  therein."  (Id.,  36,  §  11.)  The  whole 
amount  of  debts  appearing  by  the  inventory  in  evidence  in  this  case 
is  $10,118.74;  two-thirds  of  which  is  $6,746.82.  The  debts  owing 
to  the  petitioning  creditors  amount  to  $8,726.43.  Of  those,  debts 
to  the  amount  of  $8,436.61  were  secured  by  judgment,  to  wit : 
Bagley,  $108.60 ;  Leepy,  $741.63 ;  Ross,  $860 ;  Clark,  $1,736.  Each 
of  those  judgment  creditors  added  to  his  signature  to  the  petition  a 
declaration  purporting  to  be  a  relinquishment  of  his  judgment,  but 
the  respondent's  counsel  claims  that  such  declaration  is  insufficient 
in  each  case.  That  claim  presents  the  only  question  involved  in  the 
point  now  under  consideration.  The  declarations  attached  to  the 
signatures  of  Bagley,  Leepy  and  Ross,  respectively,  are  substantially 
alike.  That  of  Bagley  is  in  these  words :  ^^  For  value  received,  I 
hereby  release  to  the  assignee,  to  be  appointed,  all  claims  on  the 
estate  of  Charles  Crossman,  that  I  have  by  reason  of  the  judgment 
against  him  assigned  to  me."  It  is  true,  this  does  not  follow  the 
words  of  the  statute,  but  the  statute  does  not  prescribe  the  form.  It 
is  a  substantial  compliance.  A  release  of  all  claims  on  the  estate  of 
the  judgment  debtor,  by  reason  of  the  judgment  against  him,  amounts 
to  a  relinquishment  of  the  judgment ;  and  a  release  to  the  assignee, 
is  necessarily  a  release  to  him  for  the  benefit  of  all  the  creditors  of 
the  debtor,  as  it  is  the  duty  of  the  assignee  to  appropriate  to  their 
benefit  all  the  rights  and  property  of  the  debtor  thus  released  to 
hinL  The  debts  owing  to  Bagley,  Leepy  and  Ross,  and  secured  by 
judgment,  therefore  go  to  make  up  the  two-thirds.  The  declaration, 
signed  by  Clark,  seems  to  be  imperfect.    There  was,  evidently,  an 
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omission  to  fill  a  blank  left  in  drawing  it,  so  that  it  makes  no  refer- 
ence to  the  judgment  held  by  him.  Bnt  there  are  two-thirds  with- 
out counting  his  judgment  debt. 

I  have  examined  all  the  other  objections  taken  to  the  sufficiency 
of  the  papers,  and  the  jurisdiction  of  the  judge,  and  think  them 
devoid  of  merit.  This  is  so  apparent  that  it  is  hardly  necessary  to 
state  them,  or  the  reasons  for  so  holding. 

As  the  discharge  is  regarded  as  valid,  it  follows  that  the  judgment 
should  be  reversed  and  a  new  trial  had,  costs  to  abide  event. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event. 


CORNELIA  VAN  ALLEN,  Respondent,  v.  FARMERS'  JOINT- 
STOCK  INSURANCE  COMPANY,  Appellant. 

Ageni  of  iruwranee  company — powers  of —  when  company  hound  by  ctcts  of — toaiver 

of  condition  of  policy. 

An  agent  of  an  insurance  company  was  authorized  by  his  certificate  of  appoint- 
ment to  make  Burreys  and  receiye  applications  for  insurance  and  premiums 
upon  the  same,  according  to  the  regulations  and  by-laws  of  the  company.  It 
appeared  that,  in  addition  to  the  acts  authorized  by  the  certificate  of  appoint- 
ment, he  also  receiyed  and  forwarded  notices  of  loss  to  the  company,  which  were 
acted  upon  by  it;  that  he  generally  informed  persons  taking  out  policies  to 
notify  him  in  case  of  loss;  that  several  persons  did  so,  and  the  company,  upon 
being  notified  by  him,  sent  on  their  general  agent  and  adjuster,  who  settled 
the  claims  without  any  proofs  of  loss.  Eeld,  that  the  company  held  the  agent 
out,  as  authorized  by  it,  to  receive  notices  of  loss,  and  that  he  therefore  had 
apparent  authority  to  extend  the  time  for  serving  them  or  to  waive  them 
altogether. 

Defendant's  agent,  having  been  notified  by  the  plaintiff  of  a  loss  sustained  by 
her,  informed  the  company  thereof,  and  received  from  it  a  letter  stating  that 
its  general  agent  would  be  on  in  a  few  days  and  attend  to  the  matter.  Subse- 
quently, and  before  the  expiration  of  twenty  days  from  the  loss,  plaintiff  made 

•  due  proofs  of  loss  and  presented  them  to  the  agent,  who  told  her  that  he  had 
notified  the  company;  that  its  general  agent  would  be  on  to  settle  the  loss  in  a 
few  days,  and  that  she  might  go  home  and  rest  easy  until  he  came.  After  the 
twenty  days  had  expired  the  general  ageni  came,  and  gave  plaintiff  to  under- 
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stand  that  if  he  ahould  find  the  fire  was  not  fraudulent  there  was  no  obstacle 
in  the  way  of  adjusting  her  loss;  thereafter  the  plaintiff  sent  due  proofs  of 
lofls,  which  were  returned  by  the  company  on  the  ground  that  they  were  not 
furnished  in  time. 

The  policy  contained  a  condition  requiring  proof  of  loss  to  be  furnished  within 
twenty  days  after  the  loss,  and  provided  that  no  condition  or  restriction  of  the 
policy  should  be  waived  except  by  an  express  agreement  in  writing  signed  by 
an  officer  of  the  company. 

In  an  action  to  recover  upon  the  policy,  the  company  set  up  a  failure  to  furnish 
proofs  of  loss  as  a  defense.  Eidd,  that  the  acts  of  the  agent  constituted  a  waiver 
of  the  conditions  of  the  policy,  and  that  the  company  could  not  avail  itself  of 
a  breach  thereof  as  a  defense  to  the  action. 

Motion  by  defendant  for  a  new  trial  on  exceptions  ordered  to  be 
heard  at  the  General  Term,  in  the  first  instance. 

The  action  was  brought  upon  a  policy  of  insurance  against  loss 
by  fire.  Certain  conditions  were  annexed  to  the  policy  and  made  a 
part  of  the  contract,  one  of  which  was  in  the  following  words : 
'^  All  persons  insured  by  this  company  and  sustaining  loss  or  damage 
by  fire,  shall  forthwith  give  the  company  notice  thereof  in  writing, 
and  within  twenty  days  after  the  loss,  shall  deliver  a  particular 
account  of  such  loss,  signed  and  sworn  to  by  them,"  etc.  The 
policy  contained  this  provision  :  "  The  use  of  general  terms,  or  any 
thing  less  than  a  distinct,  specific  agreement,  clearly  expressed  in 
writing,  and  signed  by  an  officer  of  the  company,  shall  not  be  con- 
strued as  a  waiver  of  any  written  or  printed  condition  or  restriction 
of  this  policy." 

A  part  of  the  insured  property  was  destroyed  by  fire  on  the  2d 
February,  1872.  The  next  day  the  plaintiff  notified  the  local  agent 
of  the  defendant,  through  whom  the  insurance  was  effected,  of  such 
loss,  and  the  agent  gave  notice  to  the  defendant  by  letter.  The 
defendant'^  secretary  wrote  the  agent  that  their  adjuster  was  away, 
but  would  attend  to  the  matter  as  soon  as  he  returned  and  that  he 
would  notify  the  agent.  Subsequently,  the  plaintiff  prepared  a 
particular  account  of  her  loss,  and  not  having  heard  from  the  agent, 
she  called  on  him  and  stated  that  the  policy  required  her  to  furnish 
a  statement  of  loss  within  twenty  days,  and  that  she  had  her  papers 
made  out.  The  twenty  days  had  not  then  elapsed.  The  agent 
replied  that  he  had  notified  the  company  and  they  had  written  him 
that  Peak,  their  general  agent  and  adjuster,  would  be  on  and  settle 
the  loss,  and  told  her  to  go  home  and  rest  easy  tiU  Peak  came. 
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Shortly  after  the  expiration  of  the  twenty  days,  Peak  visited  the 
place,  saw  the  plaintiff,  and  told  her  the  company  paid  very  promptly, 
but  there  had  been  so  much  said  about  the  fire  he  would  investigate 
the  matter,  and  let  her  know.  Plaintiff  waited,  but  Peak  did  not 
again  see  her  or  commuicate  with  her.  On  the  twenty-fifth  of 
April  she  mailed  an  account  of  loss  to  the  defendant.  It  was 
returned  immediately,  on  the  ground  that  it  was  not  furnished 
within  the  time  prescribed  by  the  policy.  The  plaintiff  then  com- 
menced this  action.  At  the  trial,  the  judge  ordered  a  verdict  for 
the  plaintiff,  holding  that  the  conditions  respecting  notice  and 
proofs  of  loss  were  waived. 

D.  Prattj  for  the  defendant. 

Jf.  Sophmsj  for  the  plaintiff. 

Smtth,  J. : 

The  policy  required  written  notice  of  the  loss  to  be  given  forth- 
with, but  it  is  (evident  from  the  testimony  of  WiUetts,  the  agent  of 
the  company,  and  of  Lawrence,  the  secretary,  that  the  verbal  notice 
of  loss  given  by  the  plaintiff  to  "WiUetts  the  day  after  the  fire,  and 
by  him  communicated  to  the  home  office,  was  treated  by  the  com- 
pany as  a  sufficient  compliance  with  that  requirement  of  the  policy. 
'  A  graver,  and  really  the  only,  question  in  the  case  is,  whether  the 
defendant  waived  the  condition  requiring  proofs  of  loss  to  be  fur- 
nished within  twenty  days.  But  I  am  inclined  to  think  that  ques- 
tion also  was  properly  disposed  of  at  the  Circuit. 

It  has  been  held,  repeatedly,  in  this  State  that  a  condition  may  be 
waived  by  parol,  notwithstanding  a  provision  in  the  policy  that 
nothing  but  a  written  agreement  signed  by  an  officer  of  the  com- 
pany shall  have  that  effect.  The  provision  requiring  a  waiver  to  be 
in  writing  may  itself  be  waived.  {Ames  v.  JV.  Y.  Union  Ins.  Co.j 
14  N.  Y.,  253 ;  Goit  v.  National  Protection  Ins.  Co.y  26  Barb., 
189 ;  CarroU  y.  Gha/rt&r  Oak  Ins.  Co.^  38  id.,  402 ;  Pit/ney  v.  Olm's 
FaJXs  Ins.  Co.^  61  id.,  335 ;  WJdtnjodl  v.  Putmcmi  Ins.  Co.^  6  Lans., 
166  ;  Pa/rker  v.  ArcHo  Fvre  Ins.  Co.,  1 N.  T.  8.  0.  [T.  &  C],  397 ; 
Van  Allen  v.  Farmer^  Jovrvt-Stock  Ins.  Co.,,  6  id.,  593.) 

It  is  also  well  settled  that,  while  a  party  bound  to  perform  has 
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Btill  time  and  opportimity  for  so  doing,  if  something  be  said  or  done 
by  the  other  party,  by  which  the  former  is  indnoed  to  beUeve  that 
the  condition  is  waived,  or  that  strict  compliance  will  not  be  insisted 
on,  the  latter  is  estopped  from  claiming  non-performance  of  the 
condition.  (JBumatead  v.  The  Dimdefnd  Mutual  In%.  Co.j  12  N. 
Y.,  81,  and  cases  there  cited  by  Allkn,  J.,  page  97;  Ames  v.  The 
]Sr.  Y.  Vmm  Ins.  Co.,  14  N.  Y.,  263,  263;  O'lfid  v.  Buffalo 
Mutual  Ine.  Co.,  8  Comst.,  122;  Post  v.  jEima  Ins.  Co.^  43 
Barb.,  861.) 

It  appeared  at  the  trial  that  proofs  of  loss  were  not  furnished 
until  some  ten  weeks  after  the  fire.  But  the  plaintiff  testified,  in 
substance,  that  her  omission  to  serve  them  within  the  time  limited 
by  the  policy  was  in  consequence  of  a  statement  made  to  her  by 
WiUetts,  the  local  agent  of  the  defendant,  that  she  need  not  do  any 
thing  beyond  giving  notice  of  the  loss  tiU  the  adjuster  of  the  com- 
pany had  called  on  her.  Her  testimony  on  that  point  is  corroborated, 
in  the  main,  by  "WiUetts.  He  does  not  deny  that  he  made  the  state- 
ment which  she  testified  to.  The  only  part  of  his  testimony  that 
can  be  regarded  as  not  entirely  in  accordance  with  hers,  is  his 
impreaaion  that  he  told  her  "  she  must  go  by  the  policy."  It  is 
insisted  by  the  defendant's  counsel  that  this  conflicts  with  the  plain- 
tiff's testimony,  and  that  the  question  should  have  been  submitted 
to  the  jury.  The  point  is  not  now  available  to  the  defendant,  in 
view  of  the  manner  in  which  the  case  was  disposed  of  at  the  Circuit. 
At  the  dose  of  the  testimony  the  defendant's  counsel  moved  for  a 
nonsuit,  and  the  motion  having  been  denied,  he  did  not  ask  to  have 
any  question  of  fact  submitted  to  the  jury,  but  contented  himself 
with  excepting  to  the  direction  of  a  verdict  for  the  plaintiff.  The 
case  was  treated  on  all  hands  as  one  in  which  there  was  no  conflict 
of  testimony,  and  which  presented  questions  of  law  only.  The 
defendant  is  to  be  regarded,  therefore,  as  having  waived  the  point 
that  the  testimony  was  conflicting  in  the  particular  referred  to,  or 
as  having  consented  that  the  question  of  fact,  if  one  existed,  should 
be  decided  by  the  court  instead  of  the  jury.  {Ba/mes  v.  Perine, 
12  N.  Y.,  18 ;  WmoheU  v.  JERoks,  18  id.,  668 ;  aJVeiU  v.  James, 
48  id.,  84;  Stone  v.  Flower,  47  id.,  666;  CoUins  v.  Burns,  63 
id,  1.) 

Passing  that  point,  it  is  apparent  that,  if  WiUetts  had  authority 
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to  waive  the  furnishing  of  proofs  within  the  time  specified  by  the 
policy,  his  statement  to  the  plaintif[,  testified  to  by  her,  was  enough 
to  constitute  such  waiver.  The  question  is  not  merely  what  his  real 
authority  was,  as  between  him  and  the  company,  but  how  was  he 
held  out  by  the  company ;  had  the  plaintiflE  reason  to  infer  from  the 
acts  of  the  company  that  he  possessed  authority  to  waive  compliance 
with  the  provision  in  question  ?  His  actual  authority,  as  expressed  in 
his  certificate  of  appointment,  was  merely  to  make  surveys  and  receive 
applications  for  insurance,  and  premiums  on  the  same,  according  to 
the  regulations  and  by-laws  of  the  company.  What  the  regulations 
and  by-laws  on  the  subject  were  does  not  appear.  But  the  evidence 
is,  that  he  not  only  received  applications  for  insurance  and  collected 
premiums,  but  he  also,  in  excess  of  the  power  conferred  by  his  cer- 
tificate of  appointment,  received  notices  of  loss,  and  sent  them  to 
the  secretary,  and  the  company  acted  upon  them  as  valid  notices. 
That  was  done  in  this  case.  Generally,  when  he  procured  policies 
he  told  the  applicants  to  notify  him  in  case  of  loss,  and  in  several 
instances  the  parties  did  so,  and  the  company,  on  being  informed  by 
hiTTi  of  such  notice,  sent  on  their  general  agent  and  adjusted  the 
claim  without  any  proofs  of  loss  being  furnished.  And  in  all  the 
dealing  between  the  plaintifE  and  the  company,  the  latter  was  repre- 
sented by  Willetts,  except  that  the  policy  was  mailed  to  the  plain- 
tiff directly  from  the  home  office,  indorsed  with  the  name  of  "Wil- 
letts afi  agent. 

It  is  very  clear,  therefore,  that  the  company  held  Willetts  out  as 
authorized  by  them  to  receive  notices  of  loss,  upon  policies  issued  on 
applications  made  to  him.  The  requirement  respecting  proofs  of 
loss,  and  notice  of  loss,  is  in  one  and  the  same  clause  of  the  policy. 
It  does  not  specify  to  whom,  or  at  what  place,  proofs  shall  be  fur- 
nished. Merely,  that  they  shall  be  furnished  within  twenty  days. 
Within  that  time,  the  plaintiff  went  to  Willetts  for  the  purpose  of 
complying  with  that  condition,  ready  and  offering  to  do  so.  He 
told  her  she  need  do  nothing  then ;  to  rest  easy  till  Peak  came,  and 
he  would  adjust  the  loss.  He  told  her,  also,  that  the  secretary  of 
the  company  had  written  in  answer  to  the  notice  of  loss,  that  Peak 
would  come  and  attend  to  the  matter  as  soon  as  he  returned  home, 
and  would  notify  Willetts  of  lus  coming ;  and  in  fact  the  secretary 
had  so  written. 

Hun— Vol,  X,        51 
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If  the  opinion  already  expressed  is  correct,  that  Willetts  had 
apparent  authority  to  receive  proofs  of  loss,  it  follows  that  he  had 
apparent  authority,  also,  to  extend  the  time  for  serving  them,  or  to 
waive  them  altogether.  And  the  conclusion  is  fully  warranted 
that  the  company  held  him  out  as  competent  to  give  the  direction 
which  he  did  give  to  the  plaintiff,  and  she  having  relied  and  acted 
upon  it,  the  company  is  estopped  from  disputing  the  agent's 
authority. 

It  is  said,  however,  that  this  very  question  was  decided  otherwise 
by  the  Court  of  Appeals,  on  the  review  of  a  former  trial  of  this 
case,  in  which  that  court  reversed  a  verdict  in  favor  of  the  plain- 
tiff. It  appears  from  the  manuscript  opinion  of  the  court  with 
which  we  ai-e  favored,  that  the  reversal  was  upon  the  ground  that 
the  judge  erred  in  charging  the  jury  that  Willetts  had  a  right  to 
waive  the  provision  in  the  policy  requiring  the  plaintiff  to  furnish 
the  proofs  of  loss.  In  so  charging,  the  judge  took  the  question  of 
waiver  from  the  jury.  But  upon  the  trial  now  under  review,  the 
counsel  for  the  respective  parties,  as  we  have  seen,  treated  the  case 
as  involving  questions  of  law  only,  or  consented  that  the  questions 
of  fact,  if  any,  should  be  decided  by  the  court  instead  of  the  jury, 
and  as  the  evidence  warranted  the  conclusion  of  the  judge,  the  error 
pointed  out  by  the  Court  of  Appeals  is  eliminated  from  the  case. 

There  is  another  view  of  the  case,  in  which  the  defendant  must 
be  deemed  to  have  waived  the  condition  respecting  proofs  of  loss, 
or  to  have  consented  to  the  delay.  Peak,  the  general  agent  and 
adjuster,  undoubtedly  had  authority  to  waive  a  compliance  with  the 
condition,  since  it  distinctly  appears  that  he  had  power  to  settle  and 
pay  losses,  at  his  discretion,  with  or  without  proofs  of  loss.  He 
called  on  the  plaintiff  after  the  expimtion  of  the  twenty  days, 
talked  with  her  about  the  fire,  told  her  he  had  learned  some  circum- 
stances indicating  fraud,  and  he  would  investigate  the  matter  and 
would  take  further  time  for  that  pui-pose.  The  plaintiff  testified 
that  he  said  he  would  come  again  at  the  end  of  thirty  days,  and 
let  her  know.  That  he  denies,  but  it  is  not  very  material  Whether 
he  used  those  words  or  not,  she  had  the  right  to  infer  from  what  he 
did  say,  that  she  needed  to  do  nothing  further  till  she  learned  the 
result  of  his  investigation.  He  did  not  call  on  her  again,  and  she, 
after  waiting  till  she  was  convinced  that  he  did  not  intend  to  come, 


Digitized  by 


Google 


VAN  ALLEN  v,  FARMERS'  JOINT-STOCK  INS.  CO.    403 

Fourth  DsPARTMBirr,  April  Tsrm,  1877. 

sent  her  proofs  of  loss  to  the  office  of  the  company.  Why  were 
not  the  words  and  acts  of  Peak  a  waiver  ?  The  defendant's  counsel 
say  they  were  not,  for  two  reasons,  first,  becanse  the  time  to  furnish 
proofs  of  loss  had  expired  before  Peak  saw  the  plaintifE;  and 
secondly,  because  Peak  did  not  know  at  the  time  that  they  had  not  been 
furnished.  The  answer  to  the  first  position  is  that  the  letter  of  the  sec- 
retary, in  view  of  the  circumstances,  is  to  be  regarded  as  an.extension  of 
the  time  to  furnish  proofs  of  loss,  tiU  Peak  should  call  on  the  plain- 
tiff. The  circumstances  referred  to  are  those  above  detailed  attend- 
rug  the  writing  of  the  letter,  and  the  communicating  of  its  contents 
to  the  plaintiff ;  the  practice  pursued  by  the  company  of  dispensing 
with  proofs  of  loss  in  other  instances,  and  the  fact  that  Peak  had 
general  authority  to  pay  or  reject  claims,  with  or  without  proofs  of 
loss  being  furnished.  As  to  the  second  position,  it  is  not  material 
whether  Peak  knew  or  did  not  know  that  proofs  had  not  been 
served  at  the  time  of  his  interview  with  the  plaintiff.  The  com- 
pany knew  that  none  had  been  received  at  the  home  office,  and  the 
knowledge  of  the  principal  was  enough.  It  was  the  fault  of  the 
principal  if  the  knowledge  which  the  home  office  had  on  the  subject 
was  not  communicated  to  the  agent.  But  let  us  look  at  the  extent 
of  Peak's  knowledge  on  the  subject.  He  testified  that  his  practice 
was,  when  informed  of  a  loss,  to  inquire  for  the  proofs  of  loss  at 
the  home  office,  unless  they  were  handed  to  him  by  the  secretary. 
He  did  not  say  that  the  usual  practice  was  departed  from  in  this 
instance.  The  inference  is  well  warranted  that  when  he  left  the 
office  of  the  company  to  adjust  the  plaintiff's  loss,  he  knew  that  the 
proofs  of  loss  had  not  then  been  received.  And  when  he  testified 
that,  at  the  time  of  his  interview  with  the  plaintiff,,  he  did  not  know 
whether  proofs  of  loss  had  been  served  or  not,  his  statement 
amounted  to  nothing  more  than  saying  that  he  did  not  know 
whether  proofs  of  loss  had  been  served  at  the  office  of  the  company 
subsequently  to  the  time  when  he  left  it.  It  is  apparent  that,  in  his 
interview  with  the  plaintiff,  he  did  not  think  it  material  to  know 
whether  she  had  served  proofs  of  loss  since  he  was  at  the  office. 
If  he  had  thought  it  of  any  importance,  he  could  have  learned  how 
the  fact  was  by  inquiring  of  the  plaintiff  or  of  "WiUetts,  but  he  did 
not  inquire. 
The  time  to  serve  proofs  of  loss  having  been  extended  by  the 
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secretary  of  the  compaaj  till  the  arrival  of  Peak,  and  Peak  having 
given  the  plaintiff  to  nnderstand  that  there  was  no  obstacle  in  the 
way  of  adjusting  her  claim,  if  he  should  find  on  investigation  that 
the  fire  was  not  frandolent,  the  waiver  was  complete,  and  the 
defendant  is  estopped  from  setting  np  the  delay  in  the  service  of 
the  proofs  of  loss  to  defeat  the  daim. 

In  the  recent  case  of  The  Home  Insteranoe  Gompamy  of  Hew 
York  V.  Tfie  BdUimore  WareJumse  Compcmy  (16  Am.  Law.  Reg., 
162, 168)  the  Supreme  Court  of  the  United  States  held  that  when 
it  was  testified,  on  the  trial,  that  the  agent  of  the  insurance  com- 
pany, who  was  authorized  to  settle  losses  without  interference  from 
the  parent  office,  after  the  time  for  presenting  preliminary  proofs 
had  gone  by,  acted  and  spoke  as  if  they  had  been  presented  in 
season,  and  while  resisting  the  daim,  placed  his  objections  on  other 
grounds,  and  never  alluded  to  any  failure  to  present  preliminary 
proo&  until  those  objections  had  been  swept  away ;  and  after  pay- 
ing for  a  loss  of  twenty-four  bales  of  cotton,  and  receiving  notice 
that  the  policy  would  be  retained  to  assert  other  claims  under  it, 
expressly  waived  another  condition  for  the  purpose  of  giving  the 
insured  a  continuing  right  to  bring  a  suit,  the  jury  may  well  infer 
that  the  condition  of  giving  notice  of  loss  and  making  preliminary 
proof  wafi  waived.  It  seems,  from  the  note  of  the  case,  that  the 
conduct  and  language  of  the  agent  respecting  the  proofs  of  loss 
were  treated  as  a  clear  act  of  waiver,  proper  to  be  considered  by  the 
jury,  and,  of  course,  sufficient  of  themselves,  if  the  jury  should  so 
regard  them,  to  warrant  a  finding  of  waiver,  and  that,  too,  although 
the  time  for  presenting  the  proofs  had  elapsed.  The  present  case  is 
stronger  for  the  plaintiff,  as  the  extended  time  for  serving  proofs 
had  not  expired  when  the  acts  of  waiver  occurred. 

The  motion  for  a  new  trial  should  be  denied,  and  judgment 
ordered  for  the  plaintiff  on  the  verdict. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Ordered  accordingly. 
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JOHN  H.  PHILLIPS  and  othbss,  ab  Commisbionebs  of  High- 
ways OF  THB  Town  of  Tonawanda,  Appellants,  v.  CONRAD 
SCHUMACHER. 

Oommisriimen  of  JUffhwaffS-— order  direeting  removal  of  efMroaehmeiU—form  of, 
v>hen  ngned  by  orUy  two  eommmioners--'ehaipter  482  of  1876 — not  a  local  biU — 
eomtihUionaiiiy  of—  Povoer  of  board  of  supervisors  to  reduce  width  of  highway — 
notice  to  parties  interested. 

Where  an  order,  directing  the  removal  of  an  encroachment  upon  a  public  high- 
way. Is  signed  by  only  two  of  the  commissioners,  it  must  clearly  appear  upon 
the  face  thereof  that  all  of  the  commissioners  were  notified  to  attend  a  meeting 
to  deliberate  thereon. 

The  order  should  contain  the  words,  "all  the  commissioners,"  or  their  equiva- 
lent; words  that  may  or  may  not  mean  "  all "  are  not  enough. 

Qtuere,  as  to  what  is  a  sufficient  notice  of  the  purpose  of  the  meeting. 

Chapter  483  of  1875,  entitled  "An  act  to  confer  on  boards  of  supervisors  further 
powers  of  local  legislation  and  administration,  and  to  regulate  the  compensa- 
tion of  supervisors,"  is  not  a  local  bill  within  the  meaning  of  the  constitutional 
provision  (art.  8,  sec.  16),  providing  that  no  private  or  local  bill  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title;  and  even  if  it 
were  so,  it  embraces  but  one  subject,  which  is  distinctly  expressed  in  its  title. 

Subdivision  10  of  section  1  of  said  act,  conferring  upon  boards  of  supervisors 
authority  "  to  authorize  the  laying  out  of  highways  of  a  less  width  than  is  now 
required  by  law,  and  reducing  the  width  of  highways  now  in  existence,"  con- 
fers no  power  upon  such  boards  to  adopt  a  resolution  or  ordinance  which  shall 
have  the  effect,  proprio  vigore,  of  establishing  such  a  road  or  reducing  the 
width  of  one  already  in  existence,  but  merely  authorizes  them  to  provide,  by 
suitable  legislation,  for  the  doing  of  those  acts  by  commissioners  of  highways, 
or  such  other  suitable  agencies  as  the  boards  may,  in  their  discretion,  appoint. 

Under  said  act  the  boards  have  no  power  to  authorize  proceedings  in  such  cases 
without  an  application  from,  or  notice  to  parties  interested  therein,  and  with- 
out giving  such  parties  an  opportunity  to  be  heard. 

The  proper  way  to  exercise  the  power  conferred  by  the  act  would  be  to  pass  an 
act  authorizing  the  commissioners  of  highways  of  the  town,  or  the  other 
officers  or  persons  designated  by  the  board,  to  entertain  proceedings  to  reduce 
the  width  of  the  road  in  question  on  application  and  notice  as  specified  in 
the  act 

Appeal  from  order  of  the  Erie  County  Court  refusing  a  new  trial 

The  action  was  brought  to  recover  the  statute  penalty  for  an 

alleged  encroachment,  by  defendant's  fences,  on  what  is  known  as 
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the  Two  Mile  Creek  road,  in  Tonawanda.  The  County  Conrt 
directed  a  verdict  for  the  defendant.  The  principal  controversy 
was,  whether  the  road  was  three  rods  or  four  rods  wide,  on  the 
defendant's  premises,  it  being  conceded  that  if  it  was  only  three 
rods  wide  the  defendant  had  not  encroached  on  it.  The  road  was 
surveyed  in  1820,  but  that  survey  was  not  recorded,  and  no  order 
was  then  made  laying  out  the  road,  but  the  work  of  clearing  through 
the  woods  for  a  road  was  conmienced  that  year,  and  a  road  was 
opened,  worked  and  used,  more  or  less,  until  1861,  but  it  did  not 
follow  the  line  of  the  survey  at  all  points,  nor  was  it  of  the  width 
of  four  rods.  On  the  4th  of  April,  1851,  the  commissioners  made 
a  new  survey,  and  fixed  the  width  of  the  road  at  four  rods,  by  an 
order  which  they  caused  to  be  recorded.  The  new  survey  was 
intended  to  follow  the  old  one  as  far  as  practicable,  but  as  the  blazed 
trees,  the  only  monuments  of  the  old  survey,  were  not  then  standing, 
the  location  of  the  old  line  could  not  be  definitely  ascertained.  In 
surveying  the  road  four  rods  wide  its  lines  were  frequently  extended 
beyond  the  fences  that  adjoined  the  road  as  theretofore  used,  and  they 
ran  through  several  buildings,  orchards,  gardens  and  door  yards. 
There  is  no  evidence  that  the  consent  of  the  owners  was  given,  that  a 
jury  was  called,  or  that  there  was  an  appraisal  or  payment  of  damages. 
It  appeared,  however,  that  the  defendant  subsequently  to  the  making 
of  the  order  of  1851,  and  in  that  year,  moved  his  fences  out,  by 
direction  of  the  commissioners,  and  made  the  road  wider ;  and  in 
1866,  by  their  direction,  he  moved  his  fences  still  further  out,  and 
they  so  remained  until  1873,  when  he  moved  them  in,  making  the 
road  less  than  four  rods,  but  leaving  it  at  least  three  rods  wide  on 
his  land. 

On  the  10th  of  August,  1874,  two  of  the  commissioners  made  an 
order  which  recited  that  the  road  in  question  had  been  laid  out  of 
the  width  of  four  rods,  but  had  never  been  suflSciently  described 
and  recorded,  and  ordered  that  it  be  according  to  a  survey  therein 
incorporated,  and  that  it  be  four  rods  wide.  On  the  same  day  they 
made  another  order,  declaring  the  defendant's  fences  an  encroach- 
ment, and  directing  their  removal.  The  latter  order  was  in  these 
words :  "  "We,  the  commissioners  of  highways  of  the  town  of  Tona- 
wandti,  in  the  county  of  Erie,  having  ascertained  that  the  outer  line 
of  a  public  highway  in  said  town  is  described  as  follows,  to  wit" 
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(describing  it  by  courses  and  distances,  and  also  describing  the  alleged 
encroachment) :  "  It  is,  therefore,  ordered  by  the  commissioners  of 
highways  of  said  town  that  the  said  fences  be  removed,  so  that  the 
said  highway  be  open  and  unobstructed,  and  of  the  breadth  which 
was  originally  intended,  which  was  four  rods." 

^^  Done  at  a  meeting  of  the  commissioners  of  highways  of  the  said 
town  of  Tonawanda  on  the  10th  day  of  August,  1874,  said  com- 
missioners haying  been  notified  to  attend  said  meeting  for  the  pur- 
pose of  deliberating  on  the  subject  of  this  order."  (Signed)  "  J.  H. 
Phillips,  Philip  Pirson,  commissioners."  The  town  had  three  com- 
missioners at  the  time. 

It  appeared  in  evidence,  that  after  the  conmiencement  of  the  suit, 
and  shortly  before  the  trial,  the  board  of  supervisors  of  Erie  county 
passed  an  act  reducing  the  width  of  the  road  to  three  rods,  its  whole 
length. 

S.  Lockwood^  for  the  appellants." 

Lewis  <&  Ourney^  for  the  respondent. 

Smtth,  J. : 

It  is  not  material  to  inquire  whether  there  was  a  valid  survey  and 
record  of  the  highway  in  question  as  a  four-rod  road,  prior  to  1851. 
Nor  is  it  material  to  determine  whether  the  order  made  in  April  of 
that  year,  was  a  nullity,  so  far  as  it  attempted  to  lay  the  road  on  a 
new  line,  and  to  increase  its  width  by  taking  in  buildings  and 
grounds  which  could  not  be  acquired  without  the  consent  of  the 
owners.  That  the  defendant  gave  his  consent  thereto  is  to  be  implied 
from  the  fact,  that  he  complied  with  the  order  of  the  commissioners, 
without  objection,  and  removed  his  fences  to  the  lines  designated  by 
them.  And  as  his  fences  remained  where  he  so  placed  them  for 
more  than  six  years  uninterruptedly,  and  the  soil  between  them  was 
worked  and  used  as  a  public  highway,  during  the  whole  time,  the 
jury  would  have  been  warranted  in  finding  a  highway  across  his 
premises -by  dedication  and  acceptance.  The  evidence  also  war- 
ranted the  conclusion  that  the  defendant,  when  he  moved  his  fences 
in  1873,  encroached  upon  the  limits  of  the  highway  as  theretofore 
used. 
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But  it  was  essential  to  the  plaintiffs'  cause  of  action  that  they 
should  show  a  valid  order  of  the  commissioners,  specifying  the 
alleged  encroachment,  and  directing  the  defendant  to  remove  it. 
(1  R.  S.,  621,  §  103.)  The  order  which  was  put  in  evidence  for 
that  purpose  was  made  by  only  two  of  the  three  commissioners. 
To  be  of  any  validity,  it  must  be  shown  upon  its  face,  that  it  con- 
formed to  the  following  provision  of  the  statute :  "  Any  two  com- 
missioners of  highways  of  any  town  may  make  an  order  in  execution 
of  the  powers  conferred  in  this  title,  provided  it  shall  appear  in  the 
order  filed  by  them  that  all  the  commissioners  of  highways  of  the 
town  met  and  deliberated  on  the  subject  embraced  in  such  order,  or 
were  notified  to  attend  a  meeting  of  the  commissioners  for  the  pur- 
pose of  deliberating  thereon."     (1  R.  S.,  526,  §  126.) 

It  does  not  appear  from  the  order  that  all  the  commissioners  met. 
Therefore,  to  satisfy  the  requirement  of  the  proviso,  the  order  must 
show  that  tlie  third  commissioner  was  notified  to  attend  the 
meeting,  and,  also,  that  he  was  notified  that  the  meeting  was  to  be 
held  for  the  purpose  of  deliberating  on  the  subject  embraced  in 
the  order.  In  the  first  of  these  respects,  the  order  seems  clearly 
defective.  It  does  not  show  that  the  absent  commissioner  was  noti- 
fied of  the  meeting.  All  that  appears  is,  that  the  two  who  signed 
the  order  were  notified.  The  expressions,  "  We,  the  commissioners  • 
of  highways,  having  ascertained,"  "it  is  therefore  ordered  by  the 
commissioners,"  and  "  done  at  a  meeting  of  the  commissioners," 
obviously  refer  to  the  two  commissioners  alone,  who  "  met,"  "  ascer- 
tained "  and  "  ordered,"  and  who,  by  affixing  their  signatures  to  the 
order,  designated  themselves  as  the  persons  referred  to.  And  when 
the  order  says,  at  the  close,  "  said  conmiissioners  having  been  noti- 
fied," it  necessarily  refers  to  the  same  commissioners  pi-eviously  men- 
tioned therein,  and  no  others ;  in  short,  the  statements  in  the  order 
may  be  strictly  true,  and  yet  the  absent  commissioner  have  had  no 
notice  of  the  meeting. 

That  this  defect  in  the  order,  declaring  the  encroachment  and 
directing  its  removal,  was  not  the  result  of  inadvertence  or  ignor- 
ance of  the  statute  is  apparent  from  the  form  of  the  other  order 
made  at  the  same  time,  by  the  same  two  commissioners,  declaring 
the  road  to  be  four  rods  in  width,  which  closed  by  saying,  "  done 
at  a  meeting  of  the  commissioners  of  said  town,  etc.,  all  of  said 
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commiBBioners  having  been  notified  to  attend  said  meeting  for  the 
pnrpoee  of  deliberating  on  the  Bubjeet  of  this  order."  In  The 
People  V.  Synds  (30  N.  T.,  470)  the  order  recited  that  notice  was 
given  "  that  the  nndersigned  commiflsioners  of  highways  of  said 
town  would  attend,"  etc.,  and  the  order  was  signed  by  but  two  of 
the  three  commissioners  of  the  town,  and  did  not  show  that  they 
all  met ;  held  void  as  made  by  two  commissioners  without  the  inter- 
vention of  the  third,  or  notice  to  him  recited  in  the  order. 
HoGEBOOM,  J.,  delivering  the  opinion  of  the  court,  said  "  the  stat- 
ute was  intended  to  make  an  absolute  and  universal  rule  for  cases 
of  this  kind,  and  to  prevent  any  presumptions  whatever."  (P.  478.) 
The  statute  says  ''  all "  the  commissioners,  and  the  order,  should 
have  used  the  same  words,  or  their  equivalent ;  words  that  may  or 
may  not  mean  '^  all "  are  not  enough.  It  is  uimecessary  to  cite 
authorities  to  show  that  this  defect  is  fatal  to  the  order,  and  to  all 
proceedings  based  upon  it. 

It  is  ^Iso  insisted,  by  the  respondent's  counsel,  that  the  recital 
does  not  show  that  the  notice  of  the  purpose  of  the  meeting  was 
sufficient.  It  is  contended  that  there  is  a  material  difference 
between  the  "  purpose  of  deliberating  on  the  subject  embraced  in 
an  order  "  and  that  of  "  deliberating  on  the  subject  of  such  order ; " 
or,  in  other  words,  that  the  order  itseU  is  one  subject,  and  the  mat- 
ter embraced  in  it  is  another,  and  a  very  different  one.  Whatever 
force  there  maybe  in  this  argument,  it  is  not  necessary  to  pass  upon 
it,  if  the  opinion  abeady  expressed  as  to  the  validity  of  the  order 
is  correct. 

Another  position  taken  by  the  counsel  for  the  respondent  is,  that 
the  act  of  the  board  of  supervisors  reducing  the  width  of  the  road 
in  question  to  three  rods  took  away  the  plaintiff's  cause  of  action. 
It  is  ui^ed,  in  reply,  that  the  statute  under  which  the  board  of 
supervisors  acted  (Laws  1876,  chap.  482)  is  unconstitutional.  The 
reason  assigned  is  that  it  is  a  local  law,  and  the  title  does  not  express 
its  local  nature.  The  Constitution  provides  that  no  private  or  local 
bill  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title.  (Art.  3,  §  16.)  The  title  of  the  act  is,  "An  act  to 
confer  on  boards  of  supervisors  further  powers  of  local  legislation 
and  administration,  and  to  regulate  the  compensation  of  super- 
visors." The  act  was  passed  in  pursuance  of  the  constitutional 
Hun— Vol.  X.         52 
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provision  authorizing  the  legislature,  by  general  laws,  to  confer 
additional  powers  of  local  legislation  and  administration  on  boards 
of  supervisors  (art.  8,  §  23),  and  in  consequence  of  the  amendment 
to  the  Constitution,  which  took  effect  on  the  1st  of  January,  1875, 
prohibiting  the  legislature  from  passing  a  private  or  local  bill  in  any 
of  the  cases  therein  specified.  (Art.  8,  §  18.)  The  act,  by  its  terms, 
extends  to  every  county  in  the  State,  "except  in  cities  whose 
boundaries  are  the  same  as  those  of  the  county."  Judicial  cogni- 
zance may  be  taken  of  the  fact  that  the  only  city  in  the  State  whose 
boundaries  are  the  same  as  those  of  the  county  is  New  York.  If 
its  boundaries  should  cease  to  be  coterminous  with  those  of  the 
county,  that  city  would  fall  within  the  act  without  further  legisla- 
tion. The  provisions  of  the  act  are,  in  their  nature,  applicable  to 
every  county  in  the  State,  and  none  is  excepted  by  name.  The  act, 
therefore,  is  not  local  within  the  meaning  of  the  Constitution. 
Furthermore,  whether  local  or  not,  it  embraces  but  one  subject  and 
that  is  distinctly  expressed  in  its  title.  The  conferring  of  further 
powers  on  boards  of  supervisors,  and  the  regulating  of  the  compen- 
sation of  supervisors  in  view  of  the  additional  time  and  labor  which 
the  discharge  of  their  duties  will  necessarily  require,  is  but  one  sub- 
ject of  legislation.  The  latter  is  incidental  to  the  former.  {Harris 
V.  The  People,  59  N.  Y.,  599 ;  D&olm  v.  Ths  May(yr,  63  id.,  8 ; 
The  People  v.  BcmJcs,  decided  by  the  Court  of  Appeals  in  Decem- 
ber, 1876,  and  not  reported,  4  N.  Y.  "W.  Dig.,  124.) 

A  more  serious  question  is,  whether  the  act  passed  by  the  board 
of  supervisors  of  Erie,  was  within  the  scope  of  their  authority.  The 
act  of  the  legislature,  above  referred  to,  confers  powers  of  legislation 
in  relation  to  divers  subjects  specified  in  the  first  section  of  the  act 
In  respect  to  some  of  the  subjects  the  boards  are  vested  with  the 
power  of  Qpmplete  and  final  action  ;  in  respect  to  others  they  have 
no  power  except  to  authorize  action  by  other  local  officers  or  muni- 
cipal corporations.  Their  power  in  respect  to  laying  out  and  reducing 
the  width  of  highways  is  of  the  latter  description.  It  is  given  by 
the  tenth  subdivision  of  section  one,  which  is  in  these  words :  "  To 
authorize  the  laying  out  of  highways  of  a  less  width  than  is  now 
required  by  law,  and  of  reducing  the  width  of  highways  now  in 
existence."  The  provision  gives  no  power  to  boards  of  supervisors 
to  adopt  a  resolution  or  ordinance  which  shall  have  the  effect,  ^wv- 
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jprio  vigorey  to  establish  a  road  or  reduce  the  width  of  one  pre- 
yionslj  existing.  The  power  conferred  is  to  (mthorize  the  acts 
epedfied  to  be  done ;  that  is,  to  provide  by  suitable  legislation  for 
the  doing  of  those  acts  by  commissioners  of  highways,  or  such 
other  suitable  agencies  as  the  boards,  in  their  discretion,  may  appoint. 
When  the  act  of  1875  was  adopted  all  public  roads  to  be  laid  out  by 
the  commissioners  of  highways  of  any  town  were  required  to  be  not 
less  than  three  rods  wide.  (1  R.  S.,  517,  §  80.)  The  object  of  the 
provision  in  question  was  to  empower  boards  of  supervisors  to 
authorize  the  laying  out  of  highways  of  a  less  width  than  the  statute 
then  required.  The  board  of  supervisors  of  Erie,  in  undertaking,  by  a 
direct  enactment,  to  reduce  the  width  of  the  road  in  question,  exceeded 
their  authority.  But  if  the  resolution  of  the  board  had  been  within  the 
scope  of  their  power  it  was  fatally  defective,  I  conceive,  inasmuch 
as  for  aught  that  appears,  it  was  passed  without  notice  to  any  one. 
It  is  not  to  be  presumed  that  the  legislature  intended  to  authorize 
proceedings  in  such  cases  without  an  application  from  or  notice  to 
parties  interested,  and  without  giving  such  parties  an  opportunity  to 
be  heard.  In  this  case  the  commissioners  of  highways  of  the  town, 
as  the  representatives  of  the  public,  had  a  direct  interest  in  the  mat- 
ter. The  statute  which  authorizes  a  proceeding  to  alter  or  discon- 
tinue a  highway  gives  the  right  of  appeal  to  any  person  aggrieved, 
whether  the  order  directs  or  refuses  the  altering  or  discontinuing  of 
the  highway.  (1  R  S.,  513,  §§  55,  56;  id.,  518,  §§  83,  84;  Amd. 
L.,  1847,  chap.  455,  §  8.)  In  analogy  to  those  provisions  notice  of 
some  kind  should  be  given  at  some  stage  of  the  proceedings  to 
reduce  the  width  of  an  established  highway,  or  to  lay  out  a  new  one 
less  than  four  rods  wide.  A  proper  exercise  of  the  power  of  the 
board  would  be  to  pass  an  act  authorizing  the  commissioners  of 
highways  of  the  town,  or  other  officers  or  persons  designated,  to 
entertain  proceedings  to  reduce  the  width  of  the  road  in  question, 
on  application  and  notice  as  specified  in  the  act.  Probably  the 
boards  have  power  to  pa^  a  special  or  a  general  act,  in  their  discre- 
tion, but  in  either  case,  the  act  should  prescribe  a  mode  of  procedure 
which  will  require  the  giving  of  notice  to  persons  directly  interested, 
or  will  secure  to  any  aggrieved  party  a  right  of  review  similar  to 
the  provisions  of  the  Revised  Statutes  in  analogous  cases. 
The  act  of  1875  provides  that  the  powers  thereby  conferred  shall 
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be  exercised  by  boards  of  supervisors,  at  stated,  special  or  adjourned 
sessions  as  therein  prescribed  (§  2),  and  that  every  resolution 
adopted  in  pursuance  of  the  provisions  of  the  first  section  of  the 
act,  shall  be  prefixed  by  a  title  concisely  expressing  its  contents, 
following  which  shall  be  a  reference  to  the  law  or  laws  from  which 
the  authority  to  pass  the  resolution  shall  be  derived,  and  a  statement 
of  the  vote,  whether  by  two-thirds  or  a  majority  of  all,  by  which  it 
was  passed,  and  in  the  cases  where  it  is  required  that  the  resolution 
should  receive  the  assent  of  the  supervisor  of  the  town  to  which  it 
applies,  the  fact  whether  or  not  it  received  such  assent  shall  be  also 
stated.  (Id.)  Whether  these  provisions,  so  far  as  they  are  applicable 
to  the  resolution  in  question,  were  complied  with  in  its  passage,  does 
not  appear.  The  printed  case  purports  to  give  the  resolution  verbatimy 
but  it  contains  no  title  or  statement  of  the  vote.  The  resolution, 
when  offered  in  evidence,  was  objected  to  on  several  grounds,  but 
not  on  the  ground  that  it  did  not  comply  with  the  provisions  of  the 
act  above  stated.  We  are  to  assume,  therefore,  that  it  was  sufficient 
in  those  respects,  or  if  not,  that  the  defect  was  waived. 

But  for  the  reasons  already  expressed,  we  are  of  the  opinion  that 
the  resolution  exceeded  the  powers  of  the  board  and  was  void.  This 
conclusion  disposes  of  the  point  made  by  the  defendant's  counsel 
that  the  resolution  of  the  board  had  the  eflfect  to  supersede  the 
penalties  theretofore  incurred  by  encroachments,  upon  that  portion 
of  the  highway  lying  between  the  three-rod  and  the  four-rod  limits. 

By  reason  of  the  invalidity  of  the  order  declaring  the  encroach- 
ment, we  think  the  decision  of  the  court  below  was  right  and  should 
be  affirmed. 

Order  denying  a  new  trial  affirmed. 

MuLLiN,  P.  J.,  and  Talcott,  J.,  concurred. 
Ordered  accordingly. 
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10    413 

JOHN  SCHROEDER,  Appellant,  v.  WILLIAM  H.  GURNEY    ^!^ 

AND  0THES8,  RESPONDENTS.  "^  ^^ 

Bdoording  act — Bona  fide  purchaser  —  Proceedings  to  determine  oorkfiiding  eladms  to 
real  property — token  maintainable. 

July  11,  1886,  N.  Case  convejed  certain  real  estate  to  one  Catharine  M.  Brierly  in 
trust  to  receive  the  rents,  and  apply  the  same  to  the  use  of  herself  and  B.  W. 
Case,  the  premises  to  revert,  after  the  death  of  Brierly  and  B.  W.  Case,  to  the 
issue  or  heirs  at  law  of  the  latter,  if  he  left  any,  otherwise  to  the  heirs  of  the 
grantor. 

The  deed  was  lost  soon  after  execution,  but  was  afterwards  found  and  was  recorded 
March  1, 1875.  N.  Case  continued  in  possession  of  the  land.  Brierly  died  in 
1870,  and  devised  her  interest  in  the  premises  to  B.  W.  Case.  In  1872  N. 
Case,  as  special  guardian  of  B.  W.  Case,  in  pursuance  of  an  order  of  the  County 
Court,  conveyed  the  premises  to  the  plaintiff  for  $2,000,  he  giving  back  a 
mortgage  (without  any  i>er8onal  covenant  on  his  part)  to  secure  the  same,  pay- 
able on  B.  W.  Case's  arriving  at  age.  Plaintiff,  at  the  time  of  his  purchase, 
knew  that  a  former  deed  had  been  given  and  lost,  but  did  not  know  its  con- 
tents. About  the  same  time,  to  perfect  the  record,  he  took  a  deed  from  K. 
Case  individually,  upon  the  same  consideration  as  the  deed  from  the  special 
guai^dian — the  deed  being  dated  January  1, 1868,  and  recorded  February  12, 
1875.  Eidd,  (1)  that  the  deed  from  the  special  guardian  was  a  nullity,  as  the 
infant  had  no  interest  in  the  premises;  (2)  that  the  deed  from  Case  was  not 
entitled  to  priority  over  the  trust  deed,  for  the  reason  that  the  plaintiff  was 
not  a  bona  fide  purchaser  thereunder,  the  only  consideration  therefor  being  a 
mortgage  not  yet  due. 

One  who  is  in  possession  of  real  property,  claiming  title  thereto,  is  possessed 
of  a  sufficient  estate  therein  to  maintain  proceedings  imder  the  Revised 
Statutes  to  determine  conflicting  claims  thereto. 

Courts  of  equity  will  generally  give  relief  under  a  bill  quia  timet,  only  where  it 
is  necessary  to  resort  to  extrinsic  evidence  not  of  record,  to  show  the  invalidity 
of  the  instrument  constituting  the  apparent  cloud  upon  the  title. 

Afpsal  from  a  judgment  entered  on  the  decision  of  the  coxxrt  at 
Special  Tenn  in  Erie  connty,  dismissing  the  complaint  on  the 
merits,  with  costs. 

This  action  was  brought  to  determine  conflicting  claims  to  real 
properly  and  to  remove  a  dond  from  the  plaintiff's  title. 

On  the  lOih  da^  of  July,  1866,  Wehemiah  Case,  being  seized  in 
fee  and  in  the  possession  of  fifty  acres  of  land  in  the  town  of  Brant 
(the  real  estate  in  question),  conveyed  the  same  by  deed,  expressing 
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the  consideration  of  one  dollar,  to  Catharine  M.  Brierly,  in  trust  to 
receive  the  issues,  rents  and  profits  of  said  premises,  and  apply  the 
same  to  the  use  of  herself  and  Benjamin  Welch  Case,  during  their 
natural  lives.  The  deed  provided  "  that  after  the  death  of  Catha- 
rine M.  Brierly  and  Benjamin  Welch  Case,  the  premises  should 
revert  to  the  heirs  of  the  grantor,  in  case  the  said  Benjamin  Welch 
Case  should  leave  no  lawful  issue,  but  should  he  leave  such  issue,  the 
premises  should  belong  to  them."  The  deed  was  lost  soon  after  its 
delivery,  but  was  found  some  years  afterwards,  and  was  recorded 
March  1, 1876.  Catharine  M.  Brierly  died  on  the  25th  of  September, 
1870,  leaving  a  will  by  which  she  devised  her  interest  in  the  premises 
to  Benjamin  Welch  Case.  On  the  25th  of  March,  1872,  Nehemiah 
Case,  as  special  guardian  of  Benjamin  Welch  Case,  who  was  an 
infant,  pursuant  to  an  order  of  the  Erie  County  Court,  granted  on 
his  application,  in  proceedings  instituted  for  that  purpose,  sold  the 
interest  of  the  infant  in  said  premises  and  executed  a  deed  thereof 
to  the  plaintiff,  for  the  consideration  expressed  of  $2,000,  which 
deed  was  recorded  on  the  9th  of  January,  1873.  To  secure  the 
payment  of  such  consideration,  the  plaintiff  executed  a  mortgage  on 
the  premises,  with  no  personal  covenant,  however,  on  his  part,  to 
the  treasurer  of  Erie  county,  in  trust  for  said  infant,  with  interest 
payable  semi-annually,  the  principal  payable  when  the  infant  should 
reach  the  age  of  twenty-one  years.  The  mortgage  was  executed 
pursuant  to  the  contract  of  sale  made  in  the  Coxmty  Court  proceed- 
ings, and  it  contained  a  condition  for  the  protection  of  the  plaintiff 
against  defect  of  title.  The  mortgage  was  recorded  March  25th,  1872. 
The  plaintiff  entered  on  the  premises  soon  after,  and  has  been  in 
possession  ever  since.  On  15th  March,  1872,  Nehemiah  Case  and 
his  wife  executed  a  deed  of  the  premises  to  the  plaLutiff,  which  was 
dated  January  1,  1868,  and  recorded  February  12,  1875.  The 
deed  last  mentioned  was  executed  to  supply  the  lack  in  the  title 
caused  by  the  loss  of  the  deed  of  July  10, 1866,  and  was  executed 
for  the  same  consideration  as  the  deed  of  the  special  guardian. 
The  court  found  that  the  plaintiff  purchased  without  actual  notice 
of  any  trust  affecting  the  title,  and  supposing  that  Mrs.  Brierly  and 
Benjamin  Welch  Case  owned  the  property  absolutely,  in  fee. 

The  defendant  G-umey  claims  the  premises,  as  the  purchaser,  at 
a  sheriff's  sale,  by  virtue  of  an  execution  on  a  judgment  against 
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Kehemiah  Case,  docketed  on  the  29th  September,  1868.  The  sale 
was  made  Jtdy  2, 1874,  and  the  sheriff  gave  Gumey  a  certificate  of 
the  sale,  which  was  duly  filed  and  recorded. 

The  court  held  that  the  plaintiff  had  no  interest  in  the  real  estate 
soffident  to  enable  him  to  maintain  the  action. 

O.  O,  CotUey  for  the  appellant. 

Z.  L.  Lewis  J  for  the  respondents. 

Smith,  J. : 

A  question  much  discussed  in  the  briefs  submitted  in  this  case, 
and  the  one  upon  which  the  court,  at  Special  Term,  is  understood 
to  haye  ordered  a  dismissal  of  the  complaint,  is,  whether  the  plain- 
tiff had  such  an  estate  in  the  land  as  would  enable  hinn  to  maintain 
an  action  to  remove  a  doud  upon  the  title. 

The  position  of  the  plaintiff's  counsel,  that  his  client  has  an  estate 
in  fee,  is  not  tenable.  He  rests  the  claim  upon  the  deed  from 
Nehemiah  Case,  as  the  special  guardian  of  Benjamin  Welch  Case, 
and  also  the  deed  executed  by  Kehemiah  Case  and  wife  in  their 
own  right. 

The  plaintiff  acquired  no  title  whateter  by  the  deed  from  the 
special  guardian.  The  infant,  Benjamin  Welch  Case,  had  no  inter- 
est in  the  land  that  could  be  conveyed.  The  deed  from  Kehemiah 
Case  and  wife  to  Mrs.  Brierly  created  a  valid  trust  in  the  grantee 
for  the  benefit  of  herself  and  Benjamin  Welch  Case.  (1  R.  S., 
728,  §  55,  subd.  1.)  The  whole  estate  was  vested  in  the  trustee, 
subject  only  to  the  execution  of  the  trust.  (Id.,  §  60.)  The  bene- 
ficiaries, as  such,  took  no  estate  or  interest  in  the  lands,  but  merely 
an  equity  to  enforce  the  trust.  (Id.)  The  beneficial  interest  of 
Benjamin  Welch  Case  in  the  rents  and  profits  of  the  lands  was  not 
assignable.  (Id.,  §  63.)  Mrs.  Brierly,  the  trustee,  had  no  devisable 
interest  in  the  lands,  and  on  her  death,  the  trust  estate  did  not  pass 
by  her  will  nor  descend  to  her  heirs,  but  the  trust  vested  in  the 
court,  to  be  executed  by  some  person  to  be  appointed  for  that  pur- 
pose. (Id.,  §  68.)  It  follows  that  Benjamin  Welch  Case  took  no 
estate  in  the  land,  either  by  the  deed  from  Nehemiah  Case  to  Mrs. 
Brierly  or  by  the  will  of  Mrs  Brierly ;  ihaX  he  had  no  assignable 
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interest ;  that  the  proceeding  in  the  County  Court  was  a  nullity, 
and  that  the  conveyance  from  the  special  guardian  to  the  plaintiff 
transferred  nothing. 

The  plaintiffs  claim  in  respect  to  the  deed  executed  to  himself 
by  Nehemiah  Case  and  wife,  in  their  own  right,  is,  that  although 
such  deed  was  subsequent  in  date  to  the  trust  deed,  it  has  priority, 
as  it  was  first  recorded,  and  he  purchased  without  notice  of  the 
trust.  The  court,  at  Special  Term,  found,  upon  sufficient  evidence, 
that  he  purchased  without  actual  notice,  and  we  are  of  the  opinion 
that  he  is  not  chargeable  with  constructive  notice  of  the  trust.  It 
appears  that  although  he  was  informed  that  Case  had  executed  a 
deed,  he  was  not  told  that  it  created  a  trust ;  that  information  was 
sufficient,  however,  to  put  him  on  inquiry.  But  the  deed  was  lost, 
and  there  was  no  record  of  it,  and  he  could  only  inquire  of  those 
who  were  cognizant  of  the  transaction.  The  information  acquired 
by  him  led  him  to  suppose  that  Mrs.  Brierly  and  Benjamin  Welch 
Case  took  the  property  absolutely,  and  in  fee.  And  as  Mrs.  Brierly 
had  devised  her  interest  to  Benjamin  Welch  Case,  the  plaintiff 
had  reason  to  suppose  that  in  taking  a  conveyance  of  the  interest 
of  the  latter  he  was  getting  a  good  title.  And  as  an  additional 
precaution,  he  took  a  conveyance  from  Case,  in  his  own  right,  to 
supply,  if  possible,  the  missing  link  in  the  chain.  These  facts,  which 
are  found  by  the  court  below,  show  him  to  have  used  due  diligence 
on  his  part,  and  to  have  failed  to  discover  that  the  deed  created  a 
trust,  and  therefore  he  is  not  chargeable  with  constructive  notice. 
(  WHUcmiaon  v.  Brown^  15  N.  T.,  364.)  But  although  he  had  no 
notice  of  the  trust,  he  is  not  entitled  to  priority  under  the  record- 
ing act,  for  the  reason  that  he  was  not  a  hona  fide  purchaser  within 
the  meaning  of  the  act.  He  parted  with  nothing  of  value.  He 
paid  nothing  at  the  time,  and  incurred  no  personal  obligation. 
He  gave  a  mortgage,  without  a  personal  covenant,  on  the  property 
conveyed,  for  the  entire  purchase-price,  which  is  not  yet  due,  and 
on  which  he  has  not  paid  any  thing  except  the  annual  interest,  and 
for  that  he  has  received  an  equivalent  in  the  possession  and  use  of 
the  property.  It  does  not  appear  that  he  has  expended  any  thing 
for  improvements,  or  but  that  he  would  be  in  as  good  a  position  as 
he  was  in  before  he  purchased,  if  the  trust  deed  should  be  declared 
paramount  to  his  own.    Besides,  the  mortgage  executed  by  him 
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oontains  a  danse  expressly  protecting  him  against  a  defect  of  title. 
He  ifl  not,  therefore,  a  purchaser  for  a  valnable  consideration  within 
the  meaning  of  the  recording  act,  and  his  deed  is  not  entitled  to 
priority  over  the  trust  deed.  {Dickereon  v.  TiUinghast^  4  Paige, 
215  ;  M)&rt8(m  v.  EoerUon^  6  id.,  644;  Wood  v.  Chapm^  3  Kem., 
509 ;  Pickett  Y,  Baarmy  29  Barb.,  506.)  He  will  not  be  defrauded 
if  the  trust  deed  is  to  stand  in  opposition  to  his  title.  (Per  Plait,  J., 
in  Ihmhmrh  v.  Dey^  15  Johns.,  655.) 

But  it  is  difScnlt  to  see  how  the  plaintiff's  lack  of  an  estate  in  fee 
18  available  to  the  defendants  in  this  action.  The  plaintiff  is  not  in 
the  position  of  a  party  suing  to  recover  possession,  who  can  only 
succeed  upon  the  strength  of  his  own  title.  The  plaintiff  is  in  pos- 
session, under  a  daim  of  title,  and  no  one  can  dispossess  him  except 
the  holder  of  the  legal  estate  created  by  the  tmst  deed.  There  is  a 
class  of  American  cases,  of  highly  respectable  authority,  which  hold 
that  the  actual  possession  of  land  under  a  claim  of  title,  whether 
well  or  ill  founded,  proves  or  constitutes  seizin  in  the  sense  of  the 
common  law.  Although  the  point  of  contention  in  those  cases  was 
what  amount  of  interest  in  the  land  must  pass  with  a  grant,  to 
carry  with  it  a  covenant  in  the  deed,  yet  the  ruling  that  possession 
under  a  claim  of  right  is  an  estate,  is  applicable  to  the  present  case. 
The  doctrine  above  stated  has  long  been  held  in  Massachusetts.  It 
has  been  adopted  in  this  State.  {Beddo^a  Exr.  v.  Wadsworthj  21 
Wend.,  120;  Fowler  v.  Polmg^  2  Barb.,  800;  S.  0.,  on  appeal,  6 
id.,  166.)  The  Massachusetts  cases,  and  some  from  other  States, 
are  cited  by  H^re  &  Wallace  in  their  notes  to  Smith's  Leading 
Cases  (vol.  1,  p.  157  [5th  ed.]).  "  This  course  of  decision,"  says  the 
annotator,  ^^  gives  to  a  wrongful  possession  under  a  claim  of  right 
the  character  of  an  estate,  which,  although  voidable  by  the  entry  or 
action  of  the  rightful  owner,  is,  notwithstanding,  actual,  and  will, 
unless  avoided,  ripen  under  the  statute  of  limitations  into  an  inde- 
feasible fee."    (See,  also,  Graft  v.  MerriU,  14  N.  Y.,  456.) 

We  are  of  the  opinion,  therefore,  that  the  plaintiff's  possession, 
under  a  daim  of  title,  is  a  sufficient  estate  to  enable  him  to  main- 
tain the  present  action  against  the  defendants,  who  are  strangers  to 
the  trust  title,  and  who  daim  in  hostility  to  it,  provided  the  action 
can  be  maintained  in  other  respects. 

But  we  are  unable  to  assent  to  the  position  that  the  acts  of  the 
HuN— Vol.  X.        53 
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defendants,  of  which  the  plaintiff  complains,  constitute  a  dond  npon 
the  plaintifPs  title.  The  defendants'  judgment  against  Case  was  not 
a  lien  upon  the  land  in  question,  it  having  been  docketed  after  the 
execution  and  delivery  of  the  trust  deed.  {Chxjmtomqua  Co.  JSamJc 
V.  White,  2  Sold.,  236.)  The  appellant's  counsel  is  correct  in  his 
position  that  the  trust  deed  divested  Case  of  his  entire  estate  and 
vested  it  in  the  trustee,  and  that  a  contingent  renwdnder  or  rever- 
sion, if  there  had  been  any,  could  not  be  sold  during  the  continuance 
of  the  trust.  {Briggs  v.  DamSy  20  N.  Y.,  16 ;  S.  C,  partly  revd., 
21  id.,  574 ;  Marvm  v.  JSmtthy  56  Barb.,  600.)  The  facts  that  the 
deed  was  not  recorded,  and  that  Case  was  in  possession  when  the 
judgment  was  obtained,  make  no  difference.  An  unrecorded  deed 
has  preference  over  a  subsequent  judgment,  and  the  court  found  at 
Special  Term  that  the  trust  deed  was  executed  and  delivered  at  its 
date  for  a  sufficient  consideration  and  without  intent  to  defraud 
creditors. 

Neither  is  the  judgment  now  an  apparent  Uen,  the  trust  deed 
being  recorded.  It  was  otherwise,  perhaps,  before  the  deed  was 
recorded  and  while  Case  was  in  possession.  And  if  the  purchaser 
at  the  sheriff's  sale  had  received  a  deed  from  the  sheriff  and  put  it 
on  record,  without  notice  of  the  trust  deed,  he  would  have  been 
entitled  to  priority  imder  the  recording  act.  {Jackson  v.  Cham- 
herlamj  8  Wend.,  620;  HetzeU  v.  Ba/rber,  decided  in  Court  of 
Appeals,  March  20,  1877,  opinion  by  Earl,  J.)  But  the  plain- 
tiff was  in  possession  at  the  time  of  the  sale,  and  the  trust 
deed  was  recorded  before  the  expiration  of  fifteen  months  there- 
after, and  consequently  the  judgment  and  the  sheriff's  sale  and 
certificate  (no  deed  having  been  executed),  are  of  no  avail  as  against 
the  plaintiff.  The  defendant,  Gumey,  was  the  purchaser  at  the 
sheriff's  sale,  and  even  if  he  bid  without  notice  of  the  trust,  a 
deed  from  the  sheriff  to  him,  executed  after  the  trust  deed  was 
recorded,  would  cast  no  cloud  upon  the  plaintiff's  right.  But 
whether  he  had  notice  or  not,  a  deed  from  the  sheriff  to  him 
would  cast  no  cloud  upon  the  plaintifiPs  rights.  In  an  action  at 
law  by  one  claiming  under  such  deed  to  dispossess  the  plaintiff 
the  trust  deed  would  be  a  perfect  defense.  Or  the  plaintiff 
need  not  wait  to  be  sued,  but  might  institute  proceedings  under 
the  statute  to  compel  the  determination  of  the  claim  made  under 
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the  fiherifPs  deed,  in  wliich  he  would  have  an  expeditious  and  appro- 
priate remedy.  (2  R.  S.,  321 ;  Cox  v.  CUft^  2  Comst.,-  118.)  As 
the  trust  deed  is  matter  of  record  the  case  should  be  regarded  as 
an  exception  to  the  rule  that  courts  of  equity  will  give  relief  in 
cases  in  which  it  is  necessary  to  resort  to  extrinsic  evidence,  to  show 
the  invalidity  of  an  instrument  constituting  an  apparent  cloud  on 
title  to  real  estate.  That  rule  is  more  especially  applicable  to  cases 
where  the  extrinsic  evidence  rests  in  parol,  and  should  not  be 
extended  to  a  case  like  this,  where  the  only  extrinsic,  evidence  con- 
sists of  a  single  deed,  which  is  recorded  in  the  same  office  in  which 
the  judgment  is  docketed  which  constitutes  the  alleged  doud  upon 
the  title.  In  V(m  Dorm  v.  The  Mayor  (9  Paige,  888),  Oh.  Wal- 
woBTH,  in  illustrating  the  rule  that  a  court  of  equity  may  set  aside 
a  cloud  upon  title  to  land,  supposed  the  case  of  a  deed  procured  and 
put  upon  record  by  fraud,  or  upon  a  usurious  consideration,  which 
requires  the  establishment  of  extrinsic  facts  to  show  the  supposed 
conveyance  to  be  void.  Pratt,  J.,  in  Wwtd  v.  Dewey  (16  N.  Y., 
522),  said  the  rule  applies  to  cases  where  the  claim  appears  to  be 
valid  upon  the  face  of  the  record,  and  the  defect  can  only  be  made 
to  appear  by  extrinsic  evidence,  particularly  if  that  evidence  depends 
upon  oral  testimony  to  establish  it.  In  Overmg  v.  Foote  (48  N.  T., 
293)  Peokham,  J.,  said :  ^^  The  sole  point  of  a  bill  quia  timet  is  to 
protect  the  owner  against  an  illegal  claim  which  may,  in  time,  ripen 
into  a  right  and  where  the  evidence  of  its  illegality  is  easily  lost." 
See,  also,  Famham  v.  Campbell  (34  N.  Y.,  480). 

For  these  reasons  we  think  the  judgment  appealed  from  should 
be  afiSimed,  with  costs. 

MuLLiN,  P.  J.,  and  TAiiOorr,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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WILLIAM  SISSON,  Appellant,  v.  ERASTUS  HIBBARD  aot 

OTHERS,   RbSPONDSZTTB. 

En0n6  cmd  hoUer — ioA«n  £A€|^  tismo^n  jp0r«0na{|7ro!p0r^  c^/Ur  annexaHan  to  reaity— 
Ohattd  mortgage  on — efect  qf. 

The  defendant  H.  purchaBed  of  M.  &  L.,  at  Rochester,  an  engine  and  boiler,  to  be 
used  in  a  business  carried  on  by  him  at  Barre,  his  purpose  so  to  use  them  being 
known  to  the  sellers  at  the  time.  To  secure  payment  of  the  price,  he  gave  to 
M.  &  L.  a  chattel  mortgage  upon  the  engine  and  boiler,  and  certain  other  personal 
property,  by  which  they  were  authorized,  in  case  of  default,  to  enter  upon  the 
premises  of  the  mortgagee,  or  any  other  place  where  the  mortgaged  property 
might  be,  and  take  possession  of  the  property.  The  engine  and  boiler  were  placed 
in  a  cheaply-constructed  building  in  such  a  manner  as  that,  but  for  the  mort- 
gage, they  would  become  a  part  of  the  realty.  HM,  that  the  engine  and  boiler 
continued  to  be  personal  property,  in  favor  of  the  holders  of  the  chattel  mort- 
gage, as  against  a  purchaser  of  the  land  and  building  upon  a  sale  under  an 
execution,  issued  on  a  Judgment  subsequently  recovered  against  the  mortgagor. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on 
the  report  of  a  referee. 

This  action  was  brought  to  recover  for  the  allied  conversion  of 
a  steam  engine  and  boiler.  On  the  24:th  of  November,  1869,  the 
defendant  Hibbard  purchased  of  Lamberton  &  Macks,  at  Sochester, 
the  engine  and  boiler  in  question,  on  credit.  The  purchase  was 
made  for  the  purpose  of  furnishing  power  in  the  business  of  manu- 
facturing staves  and  heading,  which  Hibbard  was  then  carrying  on, 
in  the  town  of  Barre.  The  fact  that  he  purchased  for  that  purpose 
was  known  to  the  vendors  at  the  time  of  the  sale.  As  a  part  of  the 
transaction  SQbbard  executed  to  Lamberton  &  Macks  a  chattel  mort- 
gage on  the  engine  and  boiler,  and  other  property,  to  secure  the 
purchase-price.  The  printed  case  handed  up  to  the  court  does  not 
contain  a  copy  of  the  mortgage,  but  the  referee  found  that  it  con- 
veyed the  engine,  etc.,  bought  of  L.  &  M.,  as  aforesaid,  "  together 
with  the  fire  kiln  on  which  said  engine  and  boiler  might  be  placed 
when  removed  to  the  town  of  Barre  aforesaid."  He  also  found  that 
the  mortgage  was  conditioned  to  be  void  if  Hibbard  should  pay  the 
debt  at  maturity,  otherwise  to  be  an  absolute  transfer  to  L.  &  M., 
and  that  it  authorized  the  mortgagees,  in  case  of  a  breach  of  its  con- 
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ditionB,  to  enter  on  the  premises  of  the  mortgagor,  or  any  other 
place  where  the  mortgaged  property  might  be,  to  take  possession  of 
it  and  sell  it,  and  apply  the  avails  in  payment  of  the  debt ;  and  it 
bonnd  Hibbard  to  pay  the  deficiency,  if  any.  Hibbard  removed 
the  engine  and  boiler  to  Barre  and  placed  them  in  a  cheaply-con- 
Btmcted  bnilding  in  which  he  carried  on  said  business.  They  were 
placed  in  the  bnilding  in  such  a  manor  as  that,  bnt  for  the  chattel 
mortgage,  they  became  part  of  the  realty.  The  mortgage  was  duly 
recorded,  and  renewed  from  year  to  year. 

In  the  spring  of  1873,  Hibbard  being  in  default,  informed  L.  & 
M.  that  he  could  not  pay  for  the  engine  and  boiler,  and  it  was 
agreed  that  he  should  give  them  up,  but  that  they  might  remain  on 
the  premises  till  L.  &  M.  should  wish  to  remove  them.  On  the 
18th  of  November,  1873,  Hibbard,  by  an  instrument  of  sale,  under 
seal,  conveyed  the  engine  and  boiler  to  L.  <fe  M.  In  March,  1874, 
the  defendants  Clark  and  Crary  having  purchased  the  engine  and 
boiler  of  L.  and  M.,  they  and  the  defendant  Hibbard  removed  them 
from  the  building.  In  doing  so,  they  necessarily  removed  some 
boards  from  one  side  of  the  building,  and  partly  tore  down  the  arch 
surrounding  the  boiler.  The  building  was  inclosed  with  boards,  and 
the  engine  and  boiler  could  be,  and  were,  removed  without  serious 
damage  to  the  freehold,  and  without  injuring  or  impairing  their 
own  qualities  or  value. 

The  plaintiff  claims  title  under  a  judgment  recovered  against 
Hibbard,  docketed  28th  January,  1870.  Execution  was  issued,  and 
the  land  on  which  the  building  stood  was  sold  by  the  sheriff,  15th 
November,  1873.  The  purchaser  received  the  sheriff's  deed  8th 
June,  1875.  The  engine  and  boiler  were  in  the  building  at  the 
time  of  the  sale,  and  the  purchaser  forbade  Hibbard  to  remove  them. 
After  the  removal  and  the  delivery  of  the  sheriff's  deed,  the  pur- 
chaser demanded  possession  of  the  engine  and  boiler  from  each  of 
the  defendants,  which  was  refused.  The  plaintiff  is  the  assignee 
of  the  purchaser  at  the  sheriff's  sale.  Neither  the  plaintiff  nor 
any  one  through  whom  he  claims  title  had  knowledge  or  notioe 
of  the  agreement  made  between  Hjbb&rd  and  Lamberton  &  Mack 
in  the  spring  of  1873,  or  of  the  subsequent  instrument  of  sale; 
and  the  removal  of  the  property  by  the  defendants  was  without 
his  knowledge  or  consent. 
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The  referee  held  that  the  title  to  the  property  in  dispute,  under 
the  chattel  mortgage,  is  paramount  to  the  title  under  the  sherifPs 
deed,  and  he  found  for  the  defendants. 

W,  L  Tovmsendy  for  the  appellant. 

Angus  McDonald^  for  the  respondents. 

Smtth,  J. : 

The  referee  was  of  the  opinion  that  this  case  is  controlled  by  the 
decision  of  the  Court  of  Appeals  in  Ford  v.  Cdbb  (20  N.  T.,  344). 
The  appellant's  counsel  insists  that  the  referee  erred,  and  that  the 
case  of  Ford  differs  from  this  in  several  essential  particulars.  A 
careful  examination  of  the  case  referred  to  will  show,  I  think,  that 
the  referee  was  clearly  right.  In  Ford  v.  Oobbj  salt  kettles  were 
bought  and  mortgaged  to  the  seller  as  personalty.  They  were  taken 
by  the  purchaser  to  his  salt  works  and  imbedded  in  brick  arches, 
but  could  be  removed  without  injury  to  them,  by  displacing  a  poi^ 
tion  of  the  brick  at  inconsiderable  expense,  and  the  course  of  the 
manufacture  required  them  to  be  thus  removed  and  re-set  annually. 
There  was  no  evidence  of  an  agreement  that  their  character  of  per- 
sonalty should  be  preserved  notwithstanding  the  annexation,  except 
such  as  was  furnished  by  the  mortgage  itself  and  the  circumstances 
attending  its  execution.  The  mortgage  was  executed  at  the  time  of 
the  purchase.  It  recited  the  sale,  and  that  the  kettles  were  about 
to  be  taken  to  the  purchaser's  salt  block  and  set  up  therein.  The 
mortgagor  was  to  remain  in  possession  until  default,  unless  the 
mortgagees  should  deem  themselves  insecure,  in  which  case 
they  had  a  right  to  take  possession  of  the  property  and  apply 
it  to  the  payment  of  the  debt.  There  was  no  express  agreement  in 
the  mortgage  that  the  salt  kettles  should  remain  personal  property, 
as  there  was  in  the  subsequent  case  of  Tifft  v.  Horion  (58  IS.  T., 
377),  which  will  be  referred  to  presently.  It  was  held  by  the  court 
that  the  salt  kettles  continued  personalty  as  against  a  subsequent 
purchaser  of  the  salt  works,  who  had  no  notice  of  the  facts,  other 
than  constructively  from  the  filing  of  the  chattel  mortgage.  And 
the  court  reached  their  conclusion  by  adopting  and  applying  the 
general  rale,  which  is  recognized  and  asserted  in  numerous  other 
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reported  cajses,  that  the  question  whether  an  agreement,  or  the  relar 
tion  between  the  parties,  shall  preserve  the  character  of  personalty 
in  things  so  affixed  to  the  freehold,  as  that  but  for  such  agreement 
or  relation  they  would  become  a  part  of  the  realty,  depends  upon 
their  essential  character,  and  the  mode  in  which  they  are  annexed, 
e.  ^.,  whether  they  can  be  removed  without  serious  damage  to  the 
freehold,  or  substantially  destroying  their. own  qualities  or  value. 
Two  propositions,  then,  are  plainly  deducible  from  the  judgment  of 
the  court  in  Ford  v.  Cdbb^  which  are  applicable  to  the  facts  of  the 
present  case :  1.  Chattels  annexed  to  the  realty  may,  by  the  inten- 
tion and  agreement  of  the  parties,  retain  their  character  as  personal 
property  where  they  can  be  removed  without  substantial  destruction 
to  themselves  or  serious  injury  to  the  freehold ;  and,  2.  A  chattel 
mortgage,  in  the  usual  form,  executed  in  view  of  the  fact  that  the 
chattels  are,  or  are  about  to  be,  so  annexed,  is  sufficient  evidence  of 
such  intention  and  agreement. 

The  appellant's  counsel  suggests  that  the  case  of  Voorhsea  v. 
McCrirmis  (48  N.  T.,  278,  subsequently  decided  by  the  Commission 
of  Appeals),  is  in  conflict  -m^Ford  v.  Cdtlbj  and  that  as  it  is  the 
later  decision  of  a  court  of  co-ordinate  jurisdiction,  it  should  con- 
trol In  that  case  the  property  in  dispute  consisted  of  a  steam 
engine,  boilers,  gearing,  shafting,  planing  machines,  saw  benches, 
turning  lathes,  etc.,  connected  with,  and  used  in  a  grist-mill  and 
saw-mill.  The  annexation  to  the  freehold  was  of  a  much  more  sub- 
stantial and  permanent  character  than  in  the  case  of  Ford,  and  the 
decision  was  put  upon  the  ground  that,  although  the  owner  had  no 
special  interest,  the  facts  disclosed  that  the  boilers,  etc.,  were 
intended  to  be  a  permanent  accession  to  the  freehold,  and  that  the 
execution  of  a  chattel  mortgage  was  not  sufficient  to  overthrow  this 
presumption  and  raise  the  contrary  one  of  an  intent  to  preserve  their 
personal  character.  The  manner  of  the  annexation  may  be  briefly 
stated :  The  boilers  and  engine  were  placed  on  solid  brick  f  oimdar 
tions ;  the  brick  work  of  the  foundations  was  carried  up  and  laid 
over  the  body  of  the  boilers ;  the  bricks  which  covered  the  top  of 
the  boilers  needed  the  boUers  for  a  support,  and  would  necessarily 
have  been  displaced  by  the  removal  of  the  boilers.  The  shafting 
and  gearing  was  not  of  value,  except  as  old  material,  in  any  other 
place,  unless  such  other  place,  in  its  local  arrangements,  was  nearly 
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the  same  aa  said  millfi.  It  was  evidentlj  considered  by  a  majority 
of  the  court  that  the  boilers,  etc.,  could  not  have  been  removed 
without  substantially  destroying  their  own  qualities  and  value  or 
seriously  damaging  the  freehold.  In  that  view  the  decision  is  in 
harmony  with  I^ord  v.  CM,  But  whether  or  not  the  two  cases 
differ  materially  in  their  facts,  the  weight  of  Yoorhies'  case,  as  an 
authority,  is  lessened  by  the  fact  that  it  was  decided  by  a  divided 
court,  a  bare  majority  concurring,  and  the  views  of  the  minority 
being  expressed  in  a  carefully  written  and  forcible  dissenting 
opinion. 

The  later  decisions  of  the  Court  of  Appeals,  to  which  counsel 
have  referred,  are  in  harmony  with  JPbrd  v.  Cobb.  They  are  Shdden 
V.  EdwwdB  (35  N.  Y.,  279),  PoUer  v.  OrorrmeU  (40  id.,  287)  and 
Tifft  V.  Horton  (68  id.,  877).  The  latter  case  was  like  the  present 
one,  and  like  Ford's  case,  except  that  in  Tifits'  case  alone^  the  chattel 
mortgage  expressly  provided  that  the  chattels  should  remain  personal 
property  till  the  debt  was  paid,  notwithstanding  the  annexation  to 
the  realty.  That  circumstance  was  adverted  to  as  a  dear  showing 
of  the  intention  of  the  parties  in  that  regard,  but  there  is  no  inti- 
mation, in  the  opinion  of  the  learned  judge,  who  spoke  for  aU  the 
members  of  the  court,  that  the  lack  of  that  provision  Would  have 
a&cted  the  result. 

In  the  case  oi  Kmsey  amd  others  v.  Bailey^  decided  by  this  court 
at  the  term  held  in  October,  1876,  and  reported  9  Hun,  452,  it  was 
held  that  the  execution  of  a  chattel  mortgage,  under  circumstances 
substantially  like  those  existing  in  this  case,  which  mortgage  con- 
tained no  express  provision  that  the  mortgaged  chattels  should  remain 
personal  property,  was  of  itself  a  dear  manifestation  of  an  intention 
that  the  character  of  personalty  should  continue,  after  the  annexation 
to  the  realty,  till  the  debt  should  be  paid.  In  that  case,  there  was 
some  other  evidence  tending  to  show  the  intention,  consisting  of 
parol  testimony  to  the  effect  that  before  the  mortgage  was  executed, 
the  mortgagee  declined  to  advance  money  on  the  proposed  mortgage, 
till  he  could  take  legal  advice  on  the  question  whether  the  machinery, 
etc.,  would  remain  personal  property,  and  that  the  mortgagors  claimed 
to  know  that  it  would.  But  for  that  circumstance  the  case  would 
have  been  on  all  fours  with  this,  and  decisive  of  it. 

Taking,  then,  the  law  as  laid  down  in  Ford  v.  C<Xby  and  applying 
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it  to  the  facts  of  the  case  now  before  us,  what  is  the  result }  The 
annexation,  in  this  case,  was  of  a  very  unsubstantial  character.  The 
building  in  which  the  engine  and  boiler  were  placed  was  hardly 
more  than  a  shelter  to  protect  them  from  the  weather.  They  were 
removed  without  any  destruction  to  themselves,  or  serious  injury  to 
the  bmlding.  The  few  bricks  that  were  displaced,  and  outer  boards 
that  were  removed,  could  readily  be  replaced  at  slight  expense.  The 
case  was  one,  therefore,  in  which,  according  to  the  rule  in  Ford^s 
CoM^  an  agreement  that  the  chattels  should  remain  personal  property 
would  have  the  effect  to  prevent  the  annexation  from  making  them 
a  part  of  the  realty. 

Was  there  such  an  agreement }  That  depends  on  the  effect  to  be 
given  to  the  mortgage  in  view  of  the  circmnstances  attending  its 
execution.  When  the  mortgage  was  given  the  mortgagor  intended, 
as  the  mortgagees  knew,  to  remove  the  boiler  and  engine  to  his 
premises  in  Barre,  and  place  and  use  them  there,  as  was  afterwards 
done.  The  fact  that  the  parties  contemplated  such  removal  and  use 
of  the  property  was  referred  to  in  the  mortgage.  The  mortgage 
also  authorized  the  mortgagees  to  enter  on  Hibbard's  premises  and 
take  the  property  in  case  of  default.  In  these  respects  it  was  almost 
a  transcript  of  the  mortgage  in  Ford?s  Case.  In  these  circumstances 
the  mortgage  plainly  manifested  the  intention  of  the  parties  that 
the  property  should  retain  its  character  of  personalty,  notwithstand- 
ing its  contemplated  annexation  to  the  building  and  use  as  an  appa- 
rent part  of  the  realty.  Unless  the  mortgage  is  to  receive  that 
construction  it  was  wholly  nugatory,  except  as  a  promise  by  the 
mortgagor  to  pay  his  own  debt.  For  these  reasons  we  think  the 
title  under  the  chattel  mortgage  should  prevaiL 

It  is  said  by  the  appellant's  counsel  that  the  defendants  derive 
title  from  the  bill  of  sale  and  not  from  the  mortgage.  Not  so. 
The  only  effect  of  the  biU  of  sale  was  to  release  the  equity  of 
redemption  making  the  mortgage  title  absolute. 

The  judgment  should  be  affirmed. 

MuLLm,  P.  J.,  and  Taloott,  J.,  concurred. 

Judgment  affirmed. 

Hun— Vol.  X.        54  ' 
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MART  COOK,  Administratrix,  etc.,  Rbbpondent,  v.  TEE 
NEW  YORK  CENTRAL  AND  HUDSON  RIVER  RAII^ 
ROAD  COMPANY,  Appbillant. 

Action  to  recowr  damageB  for  negligent  kSUng —  rigJU  of  jwry  to  aJdUnxi  tntereit—- 
Ohapter  460  qflUt—eha^pter  256  of  1849--«^tor  78  of  1870. 

Although,  in  actions  brought  under  the  act  of  1847,  as  amended  by  the  act  of 
1849,  authorizing  the  maintenance  of  .actions  to  recover  damages  occurring  by 
the  death  of  any  person  by  means  of  the  negligence  of  the  defendant,  the  jury, 
in  rendering  the  verdict,  may  take  into  account  the  time  that  has  elapsed  since 
the  death  as  affecting  the  amount  of  the  damages,  yet  they  cannot  agree  upon 
a  certain  sum  as  damages  and  add  to  it  the  interest  thereon  from  the  time  of 
the  death  to  the  time  of  the  rendition  of  the  verdict. 

Chapter  78  of  1870  does  not  affect  actions  brought  before,  though  pending  at  the 
time  of,  its  enactment. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  on  a  verdict 
rendered  at  the  Erie  Circuit.  • 

Action  under  the  statute  (Laws  of  184Y,  chap.  450)  to  recover 
damages  caused  by  the  alleged  negligence  of  defendant,  resulting  in 
the  death  of  the  plaintiflPs  intestate.  The  injury  occurred  on  the 
defendant's  railroad,  at  a  street  crossing  in  the  city  of  Buffalo,  on 
the  17th  of  September,  1864.  The  intestate  died  the  same  day. 
The  action  was  brought  in  June,  1865,  and  has  been  tried  fom* 
times.  On  the  last  trial  the  jury  rendered  a  verdict  for  the  sum  of 
$3,000,  and  interest  thereon  from  17th  September,  1864,  amounting 
in  the  aggregate  to  $5,854.86,  and  judgment  was  entered  for  that 
sum,  besides  costs. 

A.  P.  ZcMvmg,  for  the  appellant. 

J,  O.  Strangj  for  the  respondent. 

Smtth,  J. : 

The  principal  question  in  this  case  is,  whether  that  portion  of  the 
verdict  which  was  given  by  the  jury  as  interest  can  be  sustained* 
The  act  of  1847,  which  gave  a  right  of  action  in  cases  of  this  nature, 
provided  that  the  jury  may  give  such  damages  as  they  shall  deem 
fair  and  just,  with  reference  to  the  pecuniary  injury  resulting  from 
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the  death,  to  the  wife  and  next  of  kin.  The  amount  was  not 
limited.  In  1849  th«  act  was  amended  by  providing  that  the 
amount  of  damages  should  not  exceed  $5,000.  (Laws  1849,  chap. 
256.)  In  1870  it  was  further  amended  by  enacting  that  the  amount 
of  damages  recovered  in  any  such  action  shall  draw  interest  from 
the  time  of  the  death  of  such  deceased  person,  which  interest  shall 
be  added  to  the  verdict  and  inserted  in  the  entry  of  judgment. 

The  present  action  was  commenced  prior  to  the  passage  of  the  ai^t 
of  1870,  and  was  pending  at  that  time,  and  consequently  is  not  within 
its  provisions.  That  act,  by  its  express  terms,  did  not  afiect  any 
suit  "  theretofore  "  commenced.  The  word  "  theretofore,"  as  used  in 
it,  related  to  the  date  of  the  amendment  and  not  of  the  original  act 
of  which  the  amendment  was  made  a  part  {Ely  v.  Holton^  15  K. 
Y.,  695.) 

But  at  the  trial  now  imder  review  the  case  seems  to  have  been 
disposed  of,  as  if  it  were  governed  by  the  amendment  of  1870.  The 
judge  instructed  the  jury  that  their  verdict,  if  for  the  plaintiff, 
should  b^  in  such  sum  as  in  their  judgment  would  compensate  the 
widow  and  next  of  kin  for  their  pecuniary  loss  and  damage,  without 
adding  any  interest  to  it,  and  he  remarked,  as  a  reason  for  the 
instruction,  that  the  law  requires  the  court  to  add  the  interest  from 
the  date  of  the  death  of  the  deceased.  Keither  party  excepted  to 
that  part  of  the  charge.  It  is  apparent  that  the  judge  had  reference 
to  the  provisions  of  the  act  of  1870,  and  was  under  the  impression 
that  they  were  applicable  to  the  case,  and  it  is  to  be  inferred  that 
his  intention  was  not  called  to  the  fact  that  the  suit  was  commenced 
before  that  act  was  passed. 

If  the  jury  had  followed  the  instruction  I  should  be  inclined  to 
hold  that  the  parties  were  bound  by  it,  they  having  acquiesced  in 
it  and  thus  made  it  the  rule  of  damages  for  this  case.  But  the  jury 
did  not  follow  it.  They  found  first  a  specific  sum,  and  to  that  they 
added  interest  from  the  day  of  the  death  and  rendered  a  verdict  for 
the  aggregate.  Their  finding,  so  far  as  the  interest  is  concerned,  is 
contrary  to  the  instruction,  and  is  not  authorized  by  the  act  of  1870 
or  that  of  1847.  Doubtless,  under  the  act  of  1847,  the  jury  might 
have  considered  the  time  that  had  elapsed  subsequently  to  the  death 
of  the  plaintifiPs  intestate,  so  far  as  it  affected  the  amount  of  dam- 
ages, but  they  could  not  properly  give  interest  as  such  upon  the 
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sum  fixed  as  damages.  Interest  may  be  allowed  by  a  jniy  in  cer- 
tain actions  sounding  in  tort,  where  the  d^onnt  of  damages  is 
determinable  by  some  definite  standard,  as  in  trover  {Hyde  v.  SUme^ 
7  Wend.,  354),  trespass  de  boms  asportoHs  {BeaU  v.  Ov^emsey,  8 
Johns.,  446)  or  replevin  {Rowley  v.  Oibbe^  14  Johns.,  885).  In 
those  cases  the  value  of  the  property  in  controversy  is  the  measure 
o^  damages.  But  in  actions  where  the  damages  rest  in  the  discre- 
tion of  the  jury,  interest  as  such  upon  the  damages  cannot  be 
recovered. 

I  think,  therefore,  that  the  allowance  of  interest  by  the  jury  can- 
not be  sustained,  and  that  we  can  only  affirm  the  verdict  to  the 
extent  of  the  $3,000  damages.  It  is  possible  the  jury  would  have 
fixed  the  damages  at  a  larger  sum  if  they  had  not  supposed  they 
could  add  interest.  We  cannot  speculate  on  what  they  would  have 
done  but  for  such  supposition  on  their  part,  and  all  the  relief  we 
can  grant  is  to  affirm  the  judgment  for  damages  at  $3,000,  if  the 
plaintiff  elects  to  reduce  it  to  that  sum,  or  if  he  does  not  so  elect  to 
grant  a  new  trial  Some  other  points  were  argued  by  the  appel* 
lant's  counsel,  but  they  seem  to  be  devoid  of  merit. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event, 
unless  plaintiff  will  stipulate  to  reduce  the  damages  to  $3,000,  in 
which  case  judgment  so  reduced  affirmed,  with  costs. 

MuLUK,  P.  J.,  and  TaiiCott,  J.,  concurred. 

Ordered  accordingly. 


JANE  E.  MERRILL,  Rbspondbsnt,  v.  THE  AQRIOULTURAL 
INSTJRANOE  COMPANY,  Appkllaot. 

BaUoy  cf  ifnmuramce  on  r&U  andp&rsonalprcpertiy'-'Wmditionaitoineumbraneei'- 
pcUoyawridedonJyas  to  the  portion  eneumbared. 

Defendant  issued  a  policy  of  insurance  to  plainUil,  which  insured  separately  and 
in  separate  soms  a  house  and  bam  and  certain  personal  property  belonging 
to  her.  The  policy  contained  a  condition  avoiding  it  in  case  the  property 
became  incumbered  by  mortgage  or  Judgment,  without  the  written  consent 
of  the  company.  After  the  issuing  of  the  policy  plaintiff  executed  two  mort- 
gages upon  the  real  estate  of  which  no  notice  was  given  to  the  company.    In 
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an  action  upon  the  policy,  held,  that  though  the  giving  of  the  mortgagea 
annulled  the  policy  as  to  the  real  estate,  it  did  not  avoid  it  as  to  the  personal 
property. 
IhrMch  V.  Ohananffo  Mut,  Im,  Co,  (7  Hill,  122)  followed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on 
the  verdict  of  a  jury. 

The  action  was  on  a  poUcj  of  fire  insurance,  which  influred  sepa- 
rately, and  in  separate  sums,  the  dwelling-house  and  bams  of  the 
plaintiff,  and  certain  personal  property  in  each  of  said  buildings, 
for  three  years  from  the  12th  of  April,  1873. 

The  answer  set  up,  among  other  defenses,  that,  after  the  poUcy 
was  issued,  and  during  its  continuance,  mortgages  on  the  real  estate 
were  given  by  the  plaintiff  without  the  consent  of  the  defendant 
The  policy  provided  that  if  "  the  property  becomes  incimibered  by 
mortgage,  judgment  or  otherwise,  *  *  *  then,  and  in  every  such 
case,  ^  *  *  this  policyshaU  be  null  and  void  until  the  written 
consent  of  the  company  at  the  home  office  is  obtained."  It 
appeared,  at  the  trial,  that  after  the  poUcy  was  issued  the  plaintiff 
executed  two  mortgages  upon  the  real  estate,  one  for  $4,000,  and 
the  other,  as  security  to  the  mortgagee,  for  his  indorsement  of  the 
plaintiff's  ]>aper,  and  there  was  no  evidence  that  notice  of  either  of 
said  incumbrances  was  given  to  the  company,  or  that  its  consent  was 
obtained,  in  writing  or  otherwise.  On  this  ground,  among  others, 
the  defendant's  counsel  moved  for  a  nonsuit.  The  judge  held  that 
the  facts  stated  constituted  a  defense  as  to  the  buildings,  but  that 
they  did  not  avoid  the  policy  as  to  the  personal  property,  to  which 
ruling  the  defendant  excepted.  The  jury  found  in  favor  of  the 
plaintiff  for  the  value  of  the  personal  property. 

Wvnalow  dk  Smithy  for  the  appellant.  The  refusal  of  the  court 
to  nonsuit  the  plaintiff  upon  the  ground,  as  requested,  that  the 
creating  of  the  mortgages  to  Bowland  and  Head  vitiated  the  policy, 
and  the  holding  by  the  court  that  the  plaintiff  was  entitled  to 
recover  for  the  personal  property,  was  error.  {Le  Roy  v.  The  Mwrhet 
F.  Ins.  Co.,  89  K  T.,  90 ;  RipUy  v.  ^tna  Ins.  Oo.j  30  id.,  136 ; 
Price  V.  The  Empire  Ins.  Co.,  62  Barb.,  636 ;  Shoemaker  v.  Olen^s 
Falls  Ins.  Co.,  60  id.,  84 ;  Samfidd  v.  The  Met/ropolitam,  Ins.  Co., 
43  How.,  97;  Phillips  on  Ins.,  762;   WUson  v.  Rerhim^  Co. 
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Muimd  Ins.  Co.,  6  N.  T.  [2  Seld.],  23 ;  Briyum  v.  Peoples  Mutual 
Ins.  Go.,  11  Gush.,  280 ;  Smith  v.  ETrvpi/re  Ins.  Co.,  25  Barb.,  497 ; 
Fire  Association  v.  Willicmison,  26  Penn.  St.,  196 ;  Oottsmom  v. 
Ins.  Co.,  56  id.,  210 ;  Lov^oy  v.  Atigusta  Mutual  Fire  Ins.  Co., 
45  Me.,  472 ;  0<yuld  v.  York  Co.  Mutual  Fire  Ins.  Co.,  47  id.,  403 ; 
Day  V.  ChaHer  Oak  Fire  Ins.  Co.,  51  id.,  91 ;  Barnes  v.  Union 
Mutual  Fire  Ins.  Co.,  id.,  110;  Associale  Fvremam!s  Ins.  Co.  v. 
Assfwm,  5  Md.,  165 ;  Bowmam,  v.  Fra/nMin  Ins.  Co.,  40  id.,  620 ; 
Sa/rrrum  v.  Hartford  Fire  Ins.  Co.,  36  Wis.,  150 ;  Whitwell,  as 
Reoemer,  etc.,  v.  The  Putrumi  Fire  Ins.  Co.,  6  Lans.,  166.) 

Nicholas  E.  Kemam,,  for  the  respondent. 

Smtth,  J. : 

The  only  question  in  this  case  that  need  be  considered  is,  whether 
the  breach  of  the  condition  respecting  subsequent  incumbrances 
avoided  the  policy  as  to  the  personal  property  as  well  as  the  realty. 
The  case  of  Trench  v.  Chefumffo  Mutfiial  Insv^a/noe  Company  (7 
HiU,  122),  if  foUowed,  sustains  the  ruling  at  the  Circuit.  The  cor- 
rectness of  the  decision  in  that  case  was  questioned  by  Foot,  J., 
delivering  the  opinion  of  the  Court  of  Appeals,  in  Wilson  v.  7%e 
Serkimer  County  Insurance  Compamy  (2  Seld.,  53),  and  in  Sndth 
V.  Empire  Insv/rance  Company  (25  Barb.,  497),  Baloom,  J.,  speak- 
ing for  the  court,  at  General  Term  in  the  sixth  judicial  district, 
said  that  the  case  of  Trench  had  been  shaken  too  much  by  the 
Court  of  Appeals,  in  WilsonSs  Case,  to  be  followed.  It  is  by  no 
means  clear,  however,  that  the  Court  of  Appeals  intended  to  over- 
rale  the  case  of  Trench.  The  case  of  Wilson  was  decided  in  1851. 
Six  years  later,  the  case  of  Heaoock  v.  The  8a/ratoga  Cou/n4y 
Mutual  Insurance  Company,  not  reported,  came  before  the  Court 
of  Appeals.  It  was  an  action  on  a  policy  of  insurance  against  fire, 
by  which  the  plaintiflPs  woolen  factory,  in  the  city  of  Buffalo,  and 
the  machinery  therein,  were  insured  for  separate  amounts.  The 
building  and  machinery  were  entirely  burned.  On  the  trial  of  an 
action  to  recover  the  loss,  before  Justice  Sill  and  a  jury,  the  defend- 
ant proved  that  the  title  to  the  premises  was  not  in  the  plaintiff  at 
the  time  of  the  issuing  of  the  pohcy,  or  at  any  time  thereafter ;  also, 
that  the  plaintiff  had  enlarged  the  building  and  erected  a  new  build- 
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ing  near  it.  The  court  charged  the  jury  that,  imder  the  proof,  the 
plaintiff  conld  not  recover  for  the  loss  of  the  bnilding,  but  that  the 
fact  that  it  appeared  that  the  plaintiff  had  not  the  legal  title  to 
the  real  estate  did  not  necessarily  deprive  him  of  the  right  to  recover 
for  the  loss  of  the  machinery  in  the  bnilding,  unless  the  plaintiff 
had  increased  the  risk  by  the  addition  to  the  bnilding  and  the  erec- 
tion of  the  new  bnilding.  The  defendant  excepted.  The  defend- 
ant asked  the  conrt  to  charge  that  if  the  policy  was  void  as  to  the 
bnilding,  no  recovery  for  any  canse  could  be  had  upon  it.  Refused, 
and  defendant  excepted.  The  jury  found  a  verdict  for  tHe  plain- 
tiff  for  the  value  of  the  personal  property;  and  the  judgment 
entered  thereon  was  affirmed  at  General  Term  and  in  the  Court  of 
Ap})ea]8.  (Ct.  App.  Cases,  March  Term,  1856.)  That  case  seems 
to  be  in  accordance  with  the  decision  in  TrencKa  Cme^  and, 
on  the  whole,  although  there  are  respectable  authorities  on  both 
sides  of  the  question,  in  this  and  other  States,  we  think  the  rule 
thus  laid  down  must  be  followed  by  us  till  it  is  expressly  reversed 
or  overruled  by  the  Court  of  Appeals.    Judgment  affirmed. 

MuixiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Judgment  affirmed. 


JACOB  J.  WELLER,  CHARLES  E.  BROWN  and  MICHAEL 
HERSEE,  Respondents,  u  THOMPSON  HERSEE,  Appellant. 

CownamiA  t»  rubraitd  of  trade — when  fxML. 

In  an  action  by  the  plaintiffs  to  recover  damages  for  the  breach  of  a  covenant 
made  by  the  defendant  whereby  he  bound  himself  not  to  engage  in  the  business 
of  manufacturing  or  vending  cabinetware  in  the  city  of  Buffalo  or  county  of 
Erie,  hdd,  that  it  was  incumbent  upon  the  plaintiffs  to  allege  facts  in  their  com- 
plaint, showing  that  the  covenant  was  founded  upon  a  valuable  consideration. 

8emNe,  that  the  contract  is  invalid  when  it  imposes  restrictions  upon  one  party 
which  are  not  beneficial  to  the  other. 

Appeal  from  an  order  of  the  Erie  Special  Term  overroling  a 
demmrer  to  the  complaint,  with  leave  to  answer. 

The  complaint  claims  damages  for  an  alleged  violation  by  defend- 
ant of  a  covenant  not  to  carry  on  the  business  of  cabinet-making  in 
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the  county  of  Erie,  and  also  demands  an  injunction.  The  demurrer 
is  on  the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  alleged  covenant  is  contained  in  an  instrument  in  writing, 
signed  and  sealed  by  the  defendant,  dated  the  24th  of  I^ovember, 
1871,  whereby,  for  value  received  from  the  plaintiffs,  the  defendant 
covenanted  and  bound  himself  to  them,  that  he  would  not  at  any 
time  thereafter  (while  the  said  plaintiffs,  their  survivors  or  assigns, 
should  carry  on  the  cabinet-making  business  in  Buffalo)  engage  in 
the  business  of  manufacturing  or  vending  cabinetware  in  the  city  of 
Buffalo,  or  county  of  Erie.  The  complaint  alleges  that  on  or  about 
the  24th  of  November,  1871,  the  defendant,  who  had  been  engaged 
in  the  business  of  manufacturing  and  vending  cabinetware  in  the 
city  of  Buffalo,  for  many  years  theretofore,  applied  to  the  plaintiffs 
to  purchase  his  stock  in  trade,  factory  and  fixtures,  and  negotiations 
were  entered  into  which  resulted  in  an  agreement,  under  the  hands 
and  seals  of  the  parties,  whereby  the  defendant  agreed  to  sell  and 
convey  to  the  plaintiffs  all  his  stock  and  materials,  on  their  first  pay- 
ing him  therefor  the  sum  of  $100,000,  and  to  sell  and  convey  to 
them  the  stores  which  he  had  used  in  said  business,  for  the  further 
sxmi  of  $60,000,  on  their  paying  $10,000  by  the  Ist  of  May,  1872, 
and  executing  their  bond  and  a  mortgage  on  the  premises  to 
secure  the  payment  of  the  remainder,  as  specified  in  the  agree- 
ment. By  the  terms  of  the  agreement  the  simi  of  $100,000  was 
to  be  paid,  and  the  other  conditions  (except  with  reference  to  the 
sale  of  the  stores)  were  to  be  performed  on  or  before  the  24th  of 
November,  1871.  The  last-mentioned  agreement  was  dated  the 
eighteenth  of  November.  Its  stipulations  and  conditions  were  fully 
performed  as  therein  provided.  The  complaint  alleges  that  the 
defendant  entered  into  the  covenant  first  above  set  forth,  as  a  part 
of  the  consideration  of  the  plainti£b'  said  purchase. 

C.  Beohwithy  tor  the  appellant. 

J.  0.  St/rongy  for  the  respondents. 

Smith,  J. : 

The  argument  of  the  defendant's  counsel  is  that  no  sufficient 
consideration  appears  on  the  face  of  the  defendant's  covenant, 
and  none  is  alleged  in  the  complaint.    In  MUchd  v.  Reynclds 
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(1  P.  Wme,,  181),  Parker,  Ch.  J.,  said :  "  In  all  restraints  of  trade, 
vfhare  notkmg  more  appearSy  the  law  presumes  them  bad ;  but  if  the 
ciroumgtances  are  set  forth,  that  presumption  is  excluded,  and  the 
court  is  to  judge  of  those  circumstanoes  and  determine  accordingly ; 
and  if  upon  them  it  appears  to  be  a  just  and  honest  contract,  it 
ought  to  be  maintained."  In  JSoss  v.  Sadgieer  (21  Wend.,  166), 
Bbonbon,  J.,  cited  the  language  of  Parker,  Ch.  J.,  and  said :  ^^  In 
this  I  fully  concur.  The  law  starts  with  the  presumption  that  the 
contract  is  void,  and  it  is  only  by  showing  that  there  was  an  ade- 
quate consideration  or  good  reason  for  entering  into  it,  that  the 
presumption  can  be  destroyed.  The  rule  is,  not  that  a  limited 
restraint  is  good,  but  that  it  may  be  good.  It  is  yaUd  when  the 
restraint  is  reasonable,  and  the  restraint  is  reasonable  when  it 
imposes  no  shackles  upon  one  party  which  are  not  beneficial  to  the 
other." 

To  the  same  effect  are  numerous  other  authorities,  and  the  rule 
deducible  from  them  is,  that  the  party  setting  up  the  contract  must 
show  that  it  is  founded  on  an  adequate  consideration,  or  is  reasonable. 
It  has  also  been  held  that  the  ordinaiy  implication  of  a  consideration 
from  the  sealj  where  the  parties  contract  by  deed,  is  not  enough  in 
cases  of  this  kind.    (Boss  v.  Sadgbeer^  &upra.) 

It  is  necessary,  therefore,  in  order  to  sustain  the  complaint  in  the 
present  case,  that  it  should  allege  or  show  that  the  covenant  was 
made  on  adequate  consideration,  or  that  there  was  some  good  reason 
for  entering  into  it    The  complaint  alleges  that  the  defendant  i 
entered  into  the  covenant  as  a  part  of  the  consideration  of  the  pur- 1 
chase  of  the  defendant's  stores,  factory  and  stock  in  trade.    If  so,  | 
there  was  a  good  reason,  as  well  as  an  adequate  consideration. 

The  appellant's  counsel  objects  that  the  fact  alleged  cannot  be 
proved  by  paroL  The  character  of  the  evidence  by  which  the 
plaintiflfB  propose  to  establish  the  averment  does  not  appear.  There 
is  nothing  in  the  complaint  to  warrant  the  assumption  that  he  is  not 
prepared  to  prove  it  by  evidence  in  writing.  The  question  now 
before  the  court  is  one  of  pleading,  and  not  of  evidence.  The  fact 
allied,  if  proved  satisfactorily  at  the  trial,  will  be  enough  to  show 
the  (x^ntrsct  prima /(icie  valid. 

It  is  also  objected  that  the  alleged  consideration  is  a  past  and  exe- 
cuted one,  and  hence  will  not  support  the  covenant.    This  objection 
Hxm  — VOL.X.        66 
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reBts  upon  the  afisnmptioii  that  the  agreement  of  purchase  was 
entered  into  on  the  eighteenth  of  November,  six  days  before  the 
covenant.  The  presumption  would  be,  in  the  absence  of  evidence 
to  the  contrary,  that  the  agreement  was  made  on  the  day  of  its  date. 
But  the  complaint  alleges  that  the  application  of  the  defendant  to 
the  plaintiff  to  make  the  purchase,  which  appears  to  have  been  the 
initiatory  step  in  the  negotiations  which  resulted  in  the  sale,  was 
made  on  or  about  the  24th  of  November,  1871.  The  plamtife  may 
resort  to  parol  proof  to  show  the  a;ctual  date  of  the  agreement.  In 
Draper  v.  Snow  (20  N.  T.,  831),  SELDBaf,  J.,  delivering  the  pre- 
vailing opinion,  said :  "  Whenever  the  time  of  the  execution  of  any 
writing,  even  of  the  most  solemn  kind,  becomes  material,  it  may  be 
proved  by  parol ;  not  merely  to  supply  an  omission,  where  the  paper 
itself  is  without  date,  but  in  opposition  to  the  date  where  it  con- 
tains one."  The  time  when  a  contract  is  executed  is  no  more  a  part 
of  the  contract  than  the  place  where  it  is  executed.  Both  belong 
to  that  class  of  attending  and  surrounding  circumstances  which 
may  always  be  resorted  to  for  assistance  in  explaining  and  apply- 
ing the  terms  of  the  contract."  (P.  833.)  If,  therefore,  the  plain- 
tiff should  prove  at  the  trial,  under  the  allegation  in  the  complaint, 
that  the  agreement  was  entered  into  at  the  date  of  the  covenant, 
the  objection  now  under  consideration  would  have  no  force. 

But  upon  the  assumption  that  the  agreement  of  purchase  was 
signed  on  the  day  of  its  date,  how  stands  the  case  ?  The  agreement 
was  wholly  executory.  By  its  terms  part  of  it  was  not  to  be  per- 
formed till  the  twenty-fourth  of  November.  On  that  day  the  sum 
of  $100,000  was  to  be  paid,  and  the  personal  property  was  to  be 
transferred.  But  the  plaintiffs  were  under  no  obligation  to  purchase 
the  real  estate.  The  agreement  gave  them  the  refusal  till  the  first 
of  May  following.  In  these  circumstances  it  is  easy  to  see  that  the 
covenant  of  the  defendant  may  have  formed  a  part  of  the  conadera- 
tion  of  the  purchase  of  the  real  estate.  Order  affirmed,  with  costs 
of  appeal 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Order  affirmed,  with  costs. 
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ANDREW  BLAZIER  and  HENRY  BURDEN,  Appbllantb, 
V.  JACOB  MILLER,  Rbspootknt. 

Board  qf  heaW^  of  8yraMMe--p<mmrqf,  to  appoitU  ifupeOor  <f  milk -- dei^ruotion 

of  impure  miik 

The  board  of  health  of  the  city  of  Syraciise  appointed  an  inspector  of  milk,  and 
aathorized  him  to  seize  and  examine  all  offered  for  sale  in  that  city,  upon 
having  reasonable  cause  to  believe  that  the  same  was  below  the  standard 
quality  of  pure  and  wholesome  milk,  and  to  destroy  the  same  if  proved  by  him 
to  be  below  such  standard. 

In  an  action  to  recover  the  value  of  milk  so  seized  and  destroyed,  hM,  that  the 
board  of  health  had  power  to  pass  such  ordinance,  and  that  the  inspector  of 
milk  was  protected  thereby  while  acting  thereunder. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on  a 
verdict  in  the  Onondaga  County  Court,  and  also  from  an  order, 
denying  a  motion  for  a  new  trial  on  the  minutes. 

The  action  was  brought  originally  in  a  Justice's  Court  to  recover 
damages  for  unlawfully  taking  and  detaining  plaintiffs'  milk  wagon 
horse  and  milk  cans  and  destroying  their  milk  in  the  city  of  Syracuse. 
The  defendant  set  up,  by  way  of  justification,  an  ordinance  of  the 
board  of  health  of  said  city  appointing  him  inspector  of  milk  "  with 
authority  to  seize,  take  into  his  possession  and  examine  all  milk  offered 
for  sale,  or  brought  for  sale  into  said  city,  upon  having  reasonable 
cause  to  believe  that  said  milk  is  below  the  standard  quality  of  pure 
and  wholesome  milk,  and  to  destroy  the  same  if  found  by  him  to 
be  below  such  standard."  The  justice  rendered  a  judgment  in 
favor  of  the  plaintiffs.  The  defendant  appealed  to  the  County 
Court  where  the  case  was  tried  before  a  jury,  and  the  defendant  had 
a  verdict. 

H.  H.  Gardner^  for  the  appellants. 

W.  E.  Lcmsmg^  for  the  respondent. 

SioTH,  J. : 

The  question  whether  the  milk  seized  and  destroyed  by  the  defend- 
ant was  pure  and  wholesome  was  litigated  in  the  County  Court,  and 
the  juzy  found  that  it  was  not  pure  and  wholesome.    The  testimony 
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ako  warranted  the  conclusion  that  the  plaintifb  brought  the  milk 
into  the  city  for  sale,  and  had  it  there  for  that  purpose,  at  the  time 
of  its  seizure.  The  defendant,  therefore,  was  justified  in  taking  the 
milk  and  destroying  it,  provided  the  ordinance  under  which  he 
acted  was  valid.  The  plaintife'  counsel  challenges  the  validity  of 
the  ordinance  on  several  grounds,  the  principal  of  which  is  that  the 
ordinance  violates  the  provision  of  the  State  Constitution,  which 
declares  that  no  person  shall  be  deprived  of  his  life,  liberty  or  prop- 
erty without  due  process  of  law.    (Art.  1,  §  6.) 

The  power  of  the  legislature  to  prohibit  the  sale  of  impure  and 
unwholesome  articles  of  f^d,  and  to  provide  for  the  confiscation 
and  destruction  of  such  articles  on  their  being  offered  for  sale  in 
open  market,  cannot  be  questioned.  Legislation  of  that  character 
(of  which  quarantine  laws,  by  which  not  only  is  property  destroyed, 
but  personal  liberty  restrained,  are  frequent  instances)  is  the  execu- 
tion and  regulation,  by  the  body  politic,  of  the  same  power  of  self- 
preservation  which  is  possessed  by  individuals  at  common  law.  Its 
justification  rests  upon  the  inmaediate  and  imminent  danger  to  life 
and  health,  which  it  is  designed  to  avert.  The  statute  which  was 
condemned  by  the  Court  of  Appeals,  in  the  case  of  Wynehamer  v. 
The  People  (3  Kern.,  378),  relied  upon  by  the  appellants'  counsel 
in  the  case  at  bar,  was  of  a  very  different  character.  The  provisions 
of  that  act  substantially  destroyed,  as  the  court  held,  the  property 
in  intoxicating  liquors  owned  and  possessed  by  persons  within  the 
State  when  the  act  took  effect,  without  reference  to  the  question 
whether  such  liquors  were  offered,  or  intended  to  be  offered,  for  sale 
as  a  beverage.  The  opinions  of  the  judges  in  that  case  present 
clearly  the  distinction  between  that  act  and  statutes  enacted  to  pre- 
serve the  public  health. 

It  has  been  held  repeatedly,  that  the  legislature  may  confer  upon 
any  department  of  a  municipal  government  the  authority  to  enact 
and  enforce  ordinances.  The  power  results  from  and  is  incidental 
to  its  power  to  create  and  maintain  municipal  organizations  {The 
People  ex  rel.  Cox  v.  The  Justices  of  the  Cov/rt  of  Special  Sessions^ 
14  S.  C.  N.  Y.  [7  Hun],  214,  and  cases  there  cited  by  Daniels,  J.), 
and  the  instances  are  numerous,  in  which  the  power  has  been  given 
to  boards  of  health,  to  enact  and  enforce  such  ordinances  and  regu- 
lations as  the  exigencies  of  the  public  health  should  appear  to  require. 
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The  citj  of  Syracuse,  under  its  charter,  has  a  board  of  health  po&- 
sefisuQg  all  the  powers  and  authority  of  boards  of  health  in  any  of  the 
cities  or  villages  in  the  State.  (Laws  1857,  voL  1,  p.  120,  chap.  63, 
tit  5,  §  14.)  By  the  terms  of  the  act  for  "  the  preservation  of  the 
public  health,"  passed  in  1850,  the  several  boards  of  health  in  any 
city  or  village  in  this  State  have  power,  among  other  things,  to  make 
regulations,  in  their  discretion,  concerning  the  suppression  and 
removal  of  nuisances,  ^^  and  all  such  other  regulations  as  they  shall 
think  necessary  and  proper  for  the  preservation  of  the  public 
health."    (Laws  of  1850,  chap.  324,  p.  691,  §  3,  sub.  3.) 

It  is  apparent,  therefore,  that  the  subject  of  prohibiting  the  sale 
of  impure  and  unwholesome  milk  within  the  limits  of  the  city  is 
one,  concerning  which  the  board  of  health  of  Syracuse  has  power 
to  act ;  and  that  the  ordinance  made  by  them,  under  which  the 
defendant  seeks  to  justify,  is  valid,  unless  the  mode  of  procedure 
which  it  prescribes  is  unauthorized  and  illegal  No  question  was 
made  on  the  argument,  but  that  the  board  had  power  to  appoint  an 
agent  to  execute  specific  duties  assigned  to  him,  provided  the  duties 
were  such  as  the  board  had  authority  to  impose.  The  appointment 
of  the  defendant  as  milk  inspector  is  a  proper  exercise  of  the  power. 
The  ordinance  authorizes  the  milk  inspector  to  seize  milk  offered 
for  sale,  and  to  destroy  it  on  finding  it  to  be  below  the  proper 
standard,  without  providing  for  notice  to  the  owner.  If  the  func- 
tions of  the  inspector  were  judicial  in  their  nature,  the  validity  of  the 
ordinance  would  be  questionable.  It  is  a  plain  principle  of  justice, 
applicable  to  all  judicial  proceedings,  that  no  person  shall  suffer  judg- 
ment against  him  without  an  opportunity  to  be  heard.  {GommUdanr 
ers  of  Kmderhook  v.  Clom.^  16  Johns.,  637 ;  Owners  of  Oroymd  v. 
Mayor  of  AThamy^  16  Wend.,  374 ;  EJmendoff  v.  Harris^  23  id., 
628 ;  Jordom  v.  HyaU^  3  Barb.,  282 ;  IreUmd  v.  City  of  Rochsster^  51 
id.,  430.)  But  the  functions  of  the  milk  inspector,  under  the  ordinance 
in  question,  are  simply  ministerial.  He  is  to  destroy  the  milk  if  it 
is  found  to  be  below  the  prescribed  standard ;  otherwise,  not.  In 
order  to  ascertain  whether  it  is  below  the  standard,  he  has  only  to 
measure  its  specific  gravity  by  an  instrument  made  for  the  purpose. 
He  has  no  discretion  in  the  matter.  It  is  immaterial,  therefore, 
whether  the  owner  is  present  or  not.  If  present,  he  could  do 
nothing  to  change  the  result.     Notice,  consequently,  would  not 
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avail  him,  and  bo  need  not  be  given.  (Botitan  v.  JVeUson^  3  Johns., 
474*;  Beach  v.  SamiderSy  9  id.,  229.)  Beeides,  in  this  case,  one  of 
the  plaintiffs  had  notice,  and  was  present  when  the  milk  was  tested. 
The  ordinance,  therefore,  was  valid,  and  was  a  complete  justification 
to  the  defendant. 

The  exceptions  taken  at  the  trial  to  the  charge  of  the  judge,  and 
to  his  rulings  upon  the  admission  or  rejection  of  testimony,  have 
been  examined,  and  they  present  no  other  questions  which  require 
to  be  discussed. 

The  judgment  and  order  of  the  County  Court  should  be  affirmed. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 
Judgment  and  order  of  County  Court  affirmed. 


LEAISTDER  W.  KAUFMAN  and  JOHN  A.  FELSINGEE, 
Ebspondento,  v.  JOHN  THRASHER,  Appellaot. 

SupplemetUary  prooeeding$--poto&r  qfrtferee  to  at^^ 

A  judge  or  reteree  in  supplementary  proceedings  is  vested  with  the  same  power 
of  adjournment  that  a  master  in  chancery  had  when  acting  under  an  order  for 
the  examination  of  a  debtor  in  a  creditor's  suit,  and  he  may  adjourn  the  pro- 
ceedings from  time  to  time,  even  though  the  debtor  to  be  examined  refuses  to 
consent  thereto. 

The  Fidople  eco  reL  William  v.  EwrQna  (6  How.,  446)  criticised. 

Appeal  from  two  orders  in  proceedings  supplementary  to  execu- 
tion in  this  action,  granted  by  the  special  connty  judge  of  Monroe, 
county  directing  the  defendant  and  a  witness  to  appear  before  a 
referee  for  re-examination. 

On  the  17th  of  June,  1876,  upon  an  affidavit  showing  the  return 
of  an  execution,  unsatisfied,  issued  upon  a  judgment  in  the  Monroe 
County  Court,  in  favor  of  the  plaintiffs  against  the  defendant 
herein,  the  special  county  judge  granted  an  order  in  the  usual  form 
for  the  examination  of  the  defendant  before  a  referee,  Mr.  Sulliyan, 
under  section  292  of  the  Code.  On  the  return  day  of  the  order  the 
defendant  appeared  before  the  referee  with  his  attorney,  Mr.  Noyes, 
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and  refosed  to  be  examined  on  the  ground  that  other  supplementary 
proceedings  were  pending  against  him,  requiring  him  to  appear  at 
the  same  hour  before  the  referee  therein,  who  was  his  said  attorney, 
Mr.  Koyes ;  and  thereupon  the  defendant  and  his  attorney  left  the 
room,  contrary  to  the  direction  of  the  referee.  On  the  report  of  the 
referee  showing  these  facts,  and  affidavits  alleging  that  the  pro- 
ceedings pending  before  Mr.  Noyes,  as  referee,  were  fraudulent  and 
collusive  on  the  part  of  the  defendant,  an  order  to  show  cause,  etc., 
for  contempt  was  granted  by  the  special  county  judge,  and  on  the 
return  day  thereof  the  judge  made  a  verbal  order  requiring  the 
defendant  to  -appear  before  another  referee,-  Mr.  Baker,  and  be 
examined,  together  with  any  witness  that  might  be  called,  concern- 
ing his  property,  etc.,  and  also  concerning  the  fraud  alleged  in  the 
affidavits.  The  defendant  appeared  and  was  examined  before  the 
referee  named  in  the  last-mentioned  order  on  the  twenty-seventh 
and  twenty-ninth  of  June,  and  in  the  course  of  the  examination 
refused  to  answer  certain  questions,  although  directed  to  answer 
them  by  the  referee. 

The  questions  were  these :  The  witness  having  testified  that  his 
wife  had  a  deed  of  the  place  on  which  he  lived,  and  that  she  advanced 
to  him  money  she  got  from  her  mother,  he  was  asked :  "  State,  if 
you  know,  how  much  money  your  wife  received  from  her  mother  ? " 
and  "  State,  if  you  know,  whether  your  wife  has  owned  the  place 
since  you  deeded  it  to  her  ? "  The  witness  declined  to  answer,  on 
the  ground  that  his  wife's  property  was  not  under  examination  in 
these  proceedings."  It  appeared  that  his  wife  had  control  of  the 
judgment  against  him,  on  which  the  supplementary  proceedings  were 
instituted  in  which  Mr.  ISToyes  was  referee ;  that  Chase  &  Wilcox 
were  her  attorneys  therein,  and  that  they  had  once  been  his  attorneys. 
The  witness  was  then  asked : "  How  long  since  Chase  &  Wilcox  ceased 
to  act  for  you  as  attorneys,  or  aid  you  in  any  professional  way?" 
"  How  long  has  Mr.  Noyes  acted  as  your  attorney  ? "  "  How  long 
have  you  known  Mr.  Noyes  ? "  "  Have  you  ever  paid  Mr.  Noyes  any 
money,  as  your  attorney  % "  It  appeared  that  shortly  before  the 
examination  the  witness  confessed  judgment  to  his  wife  for  $1,300, 
on  which  nearly  all  his  eflfects  were  sold  June  twenty-sixth.  The 
witness  was  asked  ^^  At  whose  suggestion  did  you  confess  judgment 
in  ThrasJier  v.  Thratihefr  t "    The  witness  declined  to  answer  these 
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several  questions,  on  the  ground  that  they  were  "  foreign  to  this 
examination  into  defendant's  property."  The  proceedings  were 
then  adjourned  to  the  thirteenth  of  July,  on  the  application  of  plain- 
iiS&y  the  defendant  objecting  to  any  adjournment.  In  the  mean- 
time, Hannah  Thrasher,  the  wife  of  the  defendant,  was  subpoenaed 
by  the  plaintiff  to  attend  as  a  witness  on  said  adjourned  day.  The 
parties,  their  attorneys  and  the  witnesses  appeared  on  that  day, 
before  the  referee.  The  witness  was  sworn,  but  she  refused  to 
answer  any  questions,  whatever,  on  the  ground  that  the  referee  and 
the  judge  had  lost  jurisdiction  of  the  proceeding,  by  the  adjourn- 
ment to  July  thirteenth.  The  parties,  the  witness  and  their  respect- 
ive attorneys  then  appeared  by  consent  before  the  special  county 
judge  and  submitted  the  matter  in  controversy  to  him,  upon  affida- 
vits and  upon  the  report  of  the  referee  showing  the  proceedings 
before  him  as  above  stated.  Thereupon  the  judge  made  the  orders 
now  appealed  from.  One  of  them  recited  all  the  proceedings, 
including  the  reports  of  both  referees,  and  required  the  defendant 
to  appear  befoi^  the  original  referee,  Mr.  Sullivan,  for  further 
examination  concerning  his  property.  The  other  recited  the  proof 
of  service  of  the  subpoena  on  Mrs.  Thrasher,  and  the  report  of  Mr. 
Baker,  and  directed  her  to  appear  before  the  referee,  Mr.  Sullivan, 
and  testify  in  said  proceedings.  The  defendant,  alone,  appeals  from 
each  order.    The  appeal  is  submitted  on  printed  briefs. 

M,  Noyes^  for  the  appellant 

Fcurmmg  cfe  WittiamSy  for  the  respondents. 

SioTH,  J. : 

On  behalf  of  the  appellant,  it  is  insisted  that  the  adjournment 
from  June  twenty-ninth  to  July  thirteenth  was  fatal  to  the  juris- 
diction of  the  referee,  and  also  of  the  judge.  That  position  seems 
to  be  advanced  upon  the  theory,  so  far  as  can  be  gathered  from  the 
brief  submitted  to  us,  that  a  ref  erbe  in  supplementary  proceedings 
has  no  power  to  adjourn  without  the  consent  of  parties,  except 
from  one  day  to  the  next.  The  case  of  The  People  ex  rd.  Williams 
V.  HulhuH  (5  How.  Pr.,  446  ;  &.  0.,  1  Code  R  [N.  S.],  76)  is  cited. 
In  that  case  it  was  said,  by  Johnson,  J.,  that  where  no  consent  is 
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given  by  the  party  agamst  whom  the  proceeding  is  had,  the  judge 
has  no  more  power  to  adjourn  than  a  justice  of  the  peace  would 
have  to  adjourn  a  cause  before  him  without  the  authority  of  the 
statute.  The  remark  was  a  mere  dictum^  as  consent  was  given  in 
that  case.  If  it  is  a  correct  exposition  of  the  statute,  neither  a 
judge  nor  a  referee  has  power,  in  supplementary  proceedings,  to 
adjourn  even  from  one  day  to  the  next.  That  construction  would 
produce  great  inconvenience  in  most  cases,  and  in  many  would 
defeat  the  remedy  intended  to  be  given  by  the  statute.  Is  not  the 
authority  to  adjourn  fairly  to  be  implied  from  the  statute  ?  The 
power  of  a  justice  of  the  peace  is  hardly  analogous  to  that  of  a 
judge  or  referee  in  supplementary  proceedings.  A  Justice's  Court 
is  of  limited  jurisdiction,  having  no  power  except  such  as  is  given 
by  statute.  The  proceeding  supplementary  to  execution,  though 
created  by  statute,  is  a  proceeding  in  the  action  in  which  the  judg- 
ment was  recovered,  and  is  a  substitute  for  the  creditor's  bill  for- 
merly used  in  chancery.  The  statute  creating  the  proceeding  is  not 
to  be  strictly  construed.  (Code,  §  467.)  Is  it  not  reasonable,  there- 
fore, to  hold  that  the  judge  or  referee  in  supplementary  proceed- 
ings is  intended  to  be  vested  with  the  same  power  of  adjournment 
that  a  master  in  chancery  had  when  acting  under  an  order  for  the 
examination  of  a  debtor  in  a  creditor's  suit,  as  a  necessary  incident 
to  the  power  of  examination?  The  power  of  a  referee,  in  this 
respect,  is,  undoubtedly,  the  same  as  that  of  a  judge  when  the 
examination  is  before  him.  (§  296.)  Section  292,  as  apiended  in 
1849,  provides  that  upon  proof,  to  the  satisfaction  of  the  judge,  that 
there  is  danger  of  the  debtor's  leaving  the  State,  etc.,  the  judge  may 
issue  a  warrant,  and  the  debtor,  on  being  brought  before  the  judge, 
may  be  examined  on  oath,  and  if  it  then  appears  there  is  danger  of 
his  leaving  the  State,  etc.,  he  maybe  ordered  to  enter  into  an  under- 
taking *  *  *  that  he  will,  from  time  to  time,  attend  before 
the  judge  as  he  shall  direct,  and  that  he  will  not,  during  the  pen- 
dency of  the  proceedings,  dispose  of  his  property.  This  seems  to 
imply  that  the  judge  may  adjourn  the  examination  from  time  to 
time,  notwithstanding  the  debtor  is  restrained  during  the  interval 
from  disposing  of  his  property.  In  Ammidon  v.  WolooU  (15  Abb. 
Pr.,  814)  a  debtor  was  ordered  to  appear  before  a  judge  and  be 
examined.  He  appeared,  but  the  examiuation  was  suspended  by 
Hun— Vou  X.        66 
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reason  of  Iub  moving  to  vacate  the  proceedings  for  irregularity. 
He  was  also  present  on  the  hearing  of  that  motion,  and  on  its  being 
denied,  the  examination  was  adjourned  by  the  judge  to  a  subsequent 
day,  of  which  notice  was  given  only  to  the  debtor's  attorney.  It 
was  held  that  on  denial  of  the  motion  the  judge  had  power  to 
adjourn.  In  AUen  v.  Starring  (26  How.,  57)  Campbell,  J.,  was  of 
the  opinion  that  where  the  parties  appeared  at  the  appointed  time 
and  place,  bnt  the  referee  was  absent,  the  referee  could  have 
appointed  another  time  for  the  hearing.  Of  course,  the  authority 
to  adjourn  should  not  be  abused,  nor  exercised  except  for  good 
cause  shown  by  affidavit  or  other  proof,  unless  proof  is  waived. 

But  it  is  entirely  clear  that  if  the  adjournment  was  irr^pdar,  and 
the  referee  and  the  judge  thereby  lost  jurisdiction,  it  was  competent 
for  the  judge,  upon  a  proper  application,  to  grant  a  new  order 
requiring  the  debtor  to  appear,  to  the  end  that  his  examination 
might  be  completed  and  that  other  witnesses  might  be  examined. 
That  was  the  precise  nature  and  eflfect  of  the  orders  appealed  from. 
The  judge  had  jurisdiction  to  make  them,  all  parties  having  appeared 
before  him  voluntarily  and  submitted  the  whole  matter  to  his  deci- 
sion. It  appeared  by  the  papers  submitted  that  the  examination  of 
the  debtor  had  not  been  completed.  That  the  questions  which  he 
had  refused  to  answer  were  pertinent  to  the  examination  respecting 
his  property  is  too  plain  to  require  discussion.  And  in  view  of  the 
transactions  between  the  debtor  and  his  wife,  as  testified  to  by  him, 
it  was  apparent  that  the  wife  was  a  material  witness,  and  that  to 
refuse  to  the  creditor  an  opportunity  of  examining  her  would  have 
been  a  denial  of  justice.  The  judge  evidently  thought  it  was  better 
to  again  send  the  matter  to  a  referee  for  further  examination,  than 
to  punish  the  debtor  and  his  wife  for  contempt.  Of  this  decision, 
the  latter,  certainly,  l^ave  no  right  to  complain. 

The  debtor  has  not  the  right  to  appeal  from  the  second  order, 
which  directs  the  witness  to  appear  and  be  examined.  It  does  not 
affect  the  debtor. 

*  Each  order  affirmed,  with  costs. 

MuLLiN,  P.  J.,  and  Talooit,  J.,  concurred. 

Each  order  affirmed,  with  ten  dollars  costs  and  disbursements  in 
each. 
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ANSONIA  BRASS  AND  COPPER  COMPANY,  Respondent, 
V.  S.  R  PRATT,  AS  Assignee  m  Bankruptcy  of  HEMAN 
H.  FRINK,  Appellant. 

Ajuignee  m  bankntptoif  —  action  by  judgment  creditor  against,  to  recover  vahic  of 
proper^  l&ified  on  by  ihoriff  and  dcUv&red  to  assignee. 

On  the  28d  of  June,  1878,  plaintiff  obtained  a  judgment  against  one  Frink,  and 
on  the  twenty-sixth  issued  an  execution  thereon  to  the  sheriff,  by  whom  a  levy 
was  made  on  personal  property  sufficient  to  satisfy  the  same.  Frink  having 
been  adjudged  a  bankrupt  in  the  following  August,  a  marshal,  under  an  order 
of  the  bankrupt  court,  demanded  of,  and  receiyed  from  the  sheriff  possession  of 
the  said  property,  and  subsequently  delivered  the  same  to  the  defendant,  Frink*s 
assignee  in  bankruptcy.  In  an  action  by  the  plaintiff  to  recover  the  value  of  the 
property,  held,  (1)  that  the  action  could  not  be  maintained  as  for  a  wrongful 
taking  and  conversion  of  the  property,  as  the  plaintiff  acquired  by  the  levy  no 
sufficient  title  to  or  interest  in  the  same  to  sustain  such  an  action;  (2)  that  it 
could  not  be  maintained  as  an  enforcement  of  an  equitable  lien,  acquired  by 
the  plaintiff  by  virtue  of  his  judgment,  on  the  fund  in  the  hands  of  the  assignee, 
for  the  reason  that  the  bankruptcy  court  alone  had  jurisdiction  over  an  action 
of  such  a  character. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
trial  of  this  action  by  the  court  without  a  jury. 

This  action  was  brought  to  recover  from  the  defendant,  as  the 
assignee  in  bankruptcy  of  Heman  H.  Frink,  the  amount  of  a  judg- 
ment recovered  by  the  plaintiff  against  said  Frink  on  the  23d  day  of 
June,  1873,  for  the  sum  of  $346.04. 

An  execution  on  said  judgment  was  issued  to  the  sheriff  of  Jeffer- 
son county,  and  was  by  him  levied  on  the  26th  day  of  June,  1873, 
upon  personal  property  of  Frink  sufficient  to  satisfy  the  execution. 
On  the  4th  of  August,  1873,  proceedings  in  bankraptcy  were  com- 
menced against  said  Frink,  resulting  in  his  being  declared  a  bank- 
rapt  on  the  fifteenth  of  August.  On  the  fourth  of  August  an  ex  parte 
order  was  issued  out  of  the  bankruptcy  court,  in  said  proceedings, 
restraining  the  sheriff  from  disposing  of  said  property  levied  upon 
by  him,  until  the  further  order  of  that  court.  Thereafter  a  war- 
rant was  issued  to  the  marshal  to  take  possession  of  the  bankrupt's 
property,  and  the  marshal,  by  virtue  thereof,  demanded  possession 
of  the  property  held  by  the  sheriff  under  said  levy,  and  the  sheriff 
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therenpon  delivered  to  the  marshal  the  keys  of  the  store  in  which 
the  property  was  contained,  and  the  marshal  took  possession  of  the 
property.  The  marshal  subsequently  turned  over  the  property  to 
the  defendant  herein  as  assignee  in  bankruptcy,  who  sold  the  same, 
and  took  the  proceeds  as  assignee. 

The  cause  was  tried  at  the  Jefferson  Circuit,  without  a  jury. 

The  judge  found  that  the  plaintiff  is  entitled  to  recover  against 
the  defendant  the  amount  dtie  upon  the  judgment,  besides  costs. 

S.  JR.  Pratt^  appellant,  in  person. 

M.  P.  Stafford,  for  the  respondent 

Smtth,  J. : 

If  this  action  is  regarded  as  sounding  in  tort,  for  an  alleged 
wrongful  taking  and  conversion  of  the  personal  property  in  ques- 
tion, it  is  difficult  to  see  how  it  can  be  maintained.  The  plaintiff 
had  no  title  to,  or  interest  in  the  property  of  Frink,  by  virtue  of  the 
levy,  which  would  sustain  the  action.  The  property,  when  levied 
on,  was  in  the  custody  of  the  law,  and  the  sheriff  was  the  only  party 
who  could  recover  for  a  wrongful  taking  while  the  levy  was  in 
force.  {Barker  v.  Mathews,  1  Pen.,  335 ;  Shmner  v.  Stuart,  39 
Barb.,  206.)  The  sheriff  is  responsible  to  the  plaintiff  for  the  value 
of  the  property  levied  on  under  its  execution.  It  is  no  defense  to 
the  sheriff  that  the  property  was  wrongfully  taken  from  his  custody 
by  a  third  person.  For  such  taking  the  sheriff  may  have  his  action 
against  the  wrong-doer,  and  thus  indemnify  himself.  This  court 
held  recently  in  an  action  by  the  plaintiff  herein  against  the  sheriff 
growing  out  of  this  very  transaction,  and  on  the  same  facts,  that  the 
sheriff  was  liable  to  the  plaintiff  for  releasing  the  property  in  ques- 
tion and  turning  the  same  over  to  the  marshal.    (8  Hun,  157.) 

The  counsel  for  the  respondent  insists  that  the  want  of  title  in 
the  plaintiff  is  not  now  available  to  the  appellant,  as  the  point,  he 
says,  was  not  taken  at  the  trial.  If  it  had  been,  he  su^ests  it 
might  have  been  obviated  by  showing  that  the  plaintiff  sued  at  the 
request  of  the  sheriff. 

It  is,  undoubtedly,  a  well-settled  rule,  that  when  a  motion  for  a 
nonsuit  is  made,  without  stating  the  grounds  of  it,  mere  formal 


Digitized  by 


Google 


ANSONIA  BRASS  AND  COPPER  CO.  v.  PRATT.       445 

Fourth  Dbpabtment,  Afbil  Tkbm,  1877. 

objections,  which  were  not  brought  to  the  notice  of  the  court,  and 
which  might  have  been  obviated  if  attention  had  been  called  to 
them  at  the  trial,  will  not  avail  on  appeal  from  the  decision  refusing 
a  nonsuit.  {fiasUe  v.  Dv/ryea^  32  Barb.,  480 ;  Binase  v.  Woody  3Y 
N.  Y.,  526 ;  MaUory  v.  Trwoder^  Insurcmce  Co.^  4Y  id.,  52.)  Here, 
however,  the  objection  goes  to  the  very  foundation  of  the  action. 
Proof  that  the  plaintiff  sued  at  the  request  of  the  sheriff  would  not 
have  helped  the  case.  Such  request  would  not  have  transferred  the 
right  of  action.  Where  the  objection  is  of  such  a  nature  that  it 
cannot  be  obviated,  the  rule  adverted  to  does  not  apply.  {Ddor 
Jldd  r.State  of  lUmoiSy  2  mUy  159;  CiwA  v.  TFAi^p^,  55  N.  Y., 
157.)  But  in  the  present  case,  the  grounds  of  the  motion  for  a  non- 
suit were  specified.  The  record  states  that  the  defendant's  counsel 
moved  for  a  nonsuit  ^^  on  the  ground  that  the  plaintiff  had  failed 
to  establish  a  cause  of  action  against  this  defendant ;  that  there  is 
no  proof  that  the  notice  of  twenty  days  to  the  assignee  in  bank- 
ruptcy before  bringing  suit  has  been  served  on  the  assignee,  as 
required  by  the  provisions  of  the  bankrupt  act;  and,  also,  that 
this  court  has  no  jurisdiction  to  entertain  this  action."  The  first 
ground  was  broad  enough  to  include  the  objection  now  under  con- 
sideration. It  may  admit  of  question  whether  it  was  su£Sciently 
specific,  although  the  statement  of  the  other  two  grounds  neces- 
sarily confined  it  to  limits  not  occupied  by  them.  But  it  appears, 
by  the  statement  of  the  reasons  given  by  the  judge  for  his  decision, 
that  his  attention  was  called  to  the  point,  and  that  he  was  of  the 
opinion  that  the  sheriff  held  the  goods  as  the  agent  of  the  plaintiff 
in  the  execution,  and  that  his  special  interest  in  them  inured  to  the 
benefit  of  the  plaintiff.  It  is  manifest,  however,  that,  in  the  hurry 
of  the  Circuit,  the  learned  judge  fell  into  an  error  in  that  particu- 
lar, and  that  if  the  plaintiff's  action  rests  upon  no  other  ground  than 
a  wrongful  taking  and  conversion,  it  must  f aiL 

Another  objection  to  the  addon,  as  one  sounding  in  tort,  is,  that 
the  taking  was  not  wrongful.  The  sheriff  voluntarily  delivered  the 
property  to  the  marshal,  and  the  marshal  turned  it  over  to  the 
assignee.  The  sheriff  was  under  no  obligation  to  part  with  the 
property.  On  the  contrary,  it  was  his  duty  to  resort  to  aD  reason- 
able means  to  protect  his  levy.  This  point  was  adjudged  in  the 
case  of  this  plaintiff  against  the  sheriff,  above  referred  to.    The 
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defendant,  therefore,  was  not  chargeable  with  a  conyersion  unless 
he  'refused  to  give  up  the  property,  or  its  proceeds,  after  demand, 
and  of  that  there  is  no  evidence.  This  point,  however,  was  prob- 
ably waived  by  the  omission  to  take  it  at  the  triaL 

The  only  other  view  that  can  be  taken  of  the  nature  of  the  action 
is,  that  it  has  for  its  object  the  enforcement  of  the  lien  which  the 
plaintiff  has,  by  virtue  of  its  judgment,  on  the  fund  in  the  hands 
of  the  assignee.  In  that  aspect  of  the  case,  the  difficulty  is,  that  a 
State  court  has  not  jurisdiction  of  an  action  to  enforce  and  liquidate 
a  lien  upon  a  fund  in  the  hands  of  the  bankruptcy  court.  In  this 
case,  the  fund  is  the  proceeds  of  property  which  was  voluntarily 
surrendered  to  the  marshal  by  the  sheriff.  As  we  have  seen,  the 
plaintiff  has  its  right  of  action  against  the  sheriff.  If  it  has  also  a 
lien  on  the  fund  in  the  hands  of  the  assignee  (a  question  which,  in 
our  view  of  the  case,  it  is  not  necessary  to  decide),  such  lien  can 
only  be  enforced  in  the  court  in  which  the  bankruptcy  proceeding 
is  pending.  (Bankrupt  Act  of  1867,  §  5Y.)  In  Sia/vens  v.  National 
City  BamJc  of  Brooklyn  (13  N.  B.  R.,  96)  it  was  held,  by  the  Gen- 
eral Term  of  this  court  in  the  second  department,  that  no  State 
court  can  require  a  bank,  in  which  the  funds  belonging  to  a  bank- 
rupt's estate  are  deposited  to  the  credit  of  the  assignee  in  bank- 
ruptcy, to  pay  a  judgment  against  the  assignee  of  such  bankrupt 
out  of  such  funds.  The  fund  is  in  the  bankrupt  court  to  be  dis- 
posed of  by  order  of  that  court.  K  these  cases  were  correctly 
decided,  this  court  would  have  no  power  to  execute  the  judgment 
appealed  from,  if  it  should  be  allowed  to  stand.  It  has  been  held, 
in  some  of  the  federal  courts,  that  an  assignee  appearing  without 
objection  in  an  action,  brought  in  a  State  court,  to  enforce  a  lien 
upon  the  property  of  a  bankrupt,  cannot  be  heard  on  appeal  to 
object  to  the  jurisdiction.  As,  for  instance,  where  the  assignee 
appeared  in  an  action  to  foreclose  a  mortgage,  and  made  a  contest 
for  the  surplus.  {Mwys  v.  FriMmy  11  N.  B.  R.,  229 ;  S.  C,  20 
Wall.,  414.)  But  unless  an  assent  thereto  shall  first  be  given  by 
the  assignee,  as  an  officer  of  the  court,  no  person  can  enforce  a 
specific  lien,  such  as  a  mortgage  or  a  judgment  in  a  State  courts 
while  proceedings  in  bankruptcy  are  pending,  (in  re  BriTJcmam^ 
7  N.  B.  R.,  421 ;  Ai^ustmej  Assignee^  v.  McFwrl/md^  13  id.,  7 ; 
Brigham  v.  Glaflm^  7  id.,  412,  decided  by  the  Supreme  Court  of 
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Wisoonsin.)  The  role  is  well  stated  by  the  Snplreme  Court  of 
North  Oarolina,  Sbttlb,  J.,  in  these  words :  ^^  The  bankrupt  law 
does  not  divest  a  lien,  but  as  all  the  property  of  a  bankrupt,  as  well 
that  subject  to  mortgages  and  liens  as  that  which  is  unincumbered, 
passes  to  the  assignee,  and  is  in  custodia  leffis^  subject  to  priorities 
and  liens,  it  follows  that  the  bankrupt  court  is  the  proper  tribunal 
in  which  to  administer  the  remedies  for  the  enforcement  of  liens. 
The  State  courts  may  be  employed  to  collect  the  assets  of  a  bank- 
rupt, and  also  to  ascertain  the  liens  which  may  exist  on  such  assets ; 
but  it  is  one  thing  to  ascertain  a  lien,  and  quite  another  to  liquidate 
it"    (Blum,  J5p.,  v.  FIUs,  18  N.  B.  R,  346.) 

We  are  of  opinion  that  the  objection  to  the  jurisdiction  of  this 
court  is  well  taken,  and  that  it  is  fatal  to  the  action  against  the 
assignee,  whether  it  be  regarded  as  an  action  to  enforce  the  specific 
lien  of  the  judgment  on  the  fund  in  his  hands,  as  the  officer 
of  the  bankruptcy  court,  or  to  compel  payment,  out  of  the  fund, 
of  the  damages  resulting  from  the  alleged  wrongful  conversion 

In  any  view  of  the  action,  therefore,  we  think  it  cannot  be 
maintained. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide 
event. 

MuLUN,  P.  J.,  and  Taloott,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide 
event. 


JOHN  !    HAGER,  Jb.,  and  othees,  PLAnrriFFS,  v.  GEORGE 
M.  CLUTE  AOT  JOHN  HOLSINGER,  Defendants. 

Action  qf  r€piemn-~JfidgmeTU  in  —  UabHiiy  of  ntretiei  upon  undertaking  gltm  in. 

Where,  in  an  action  of  replerin,  the  plaintiif  recovers  a  judgment  for  the  poBses- 
sion  of  the  property  with  damages  for  its  detention,  and  foraflxedsmn  in  casea 
retom  cannot  he  had,  he  camiot  maintain  an  action  against  the  sureties  to  an 
undertaking,  given  by  the  defendant,  in  pursuance  of  section  211  of  the  Code, 
until  an  execution  has  been  issued  to  the  sheriff  in  pursuance  of  the  judgment 
and  t&  same  has  been  duly  returned  unsatisfied. 
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Motion  by  defendants  for  a  new  trial  on  exceptions  taken  at  the 
Erie  Circuit,  and  ordered  to  be  heard  at  the  General  Term  in  the 
first  instance. 

This  action  is  brought  upon  an  undertaking  executed  by  the  defend- 
ants, under  the  following  drcumstances :  The  plaintiflEs  in  this  suit 
instituted  an  action  to  recover  the  possession  of  specific  personal 
property,  and  claimed  its  immediate  delivery.  The  sheriff  took  the 
property,  but  before  it  was  delivered  to  the  plaintifb  the  defendant 
in  that  action  gave  to  the  sheriff  the  undertaking  in  suit,  executed 
by  the  present  defendants,  in  his  behalf.  The  undertaking  is  in  the 
form  prescribed  by  section  211  of  the  Code.  Thereupon,  the  prop- 
erty was  returned  to  the  defendants.  The  plaintiffs  recovered  judg- 
ment in  the  alternative  for  the  possession  of  the  property,  with  fifty 
dollars  damages  for  the  detention,  or  for  $207,  together  with  fifty 
dollars  damages  in  case  a  delivery  could  not  be  had,  and  for  thirty- 
three  dollars  and  eighty  cents  costs.  No  execution  has  been  issued 
on  the  judgment. 

A  verdict  was  rendered  in  this  action,  by  direction  of  the  court, 
in  favor  of  the  plaintiffs,  for  $313.08. 

S.  S.  JSogerSj  for  the  defendants. 

Zeuns  €&  Oumej/j  for  the  plaintiffs.  It  is  not  necessary  for 
the  plaintiff  in  a  replevin  suit  to  issue  an  execution,  and  exhaust  his 
remedy  by  execution  before  he  can  bring  his  action.  (Thompson  on 
Provisional  Remedies,  fol.  187,  §  11 ;  Slack  v.  Bieath,  4  E.  D.  Smith, 
96,  affirmed,  Ct.  of  App.,  June,  1860 ;  Marange  v.  Mudge,  6  Abb., 
243 ;  Lwingston  v.  Hcummer^  7  Bosw.,  6Y1, 677 ;  In  the  MaUer  cf 
Negus,  7  Wend.,  499 ;  N.  Y.  C.  Ins.  Co.  v.  Safardj  10  How.,  347 ; 
Ball  V.  OardneTy  21  Wend.,  270;  Sdrria  v.  Bardy,  8  Hill,  393.) 

SioTH,  J. : 

By  the  terms  of  their  undertaking  the  defendants  became  bound 
for  the  delivery  of  the  property  to  the  plaintiffs,  if  such  delivery 
should  be  adjudged,  and  for  the  payment  to  them  of  such  sum  as 
might  for  any  cause  be  recovered  against  the  defendant  in  the 
action.  The  obligation  created  by  the  undertaking  to  pay  "  such 
sum  as  might  be  recovered  "  is  an  obligation  to  pay  according  to  the 
terms  and  conditions  of  the  recovery,  and  not  otherwise.    Section 
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277  of  the  Code  provides  that  "  in  an  action  to  recover  the  posses- 
sion of  personal  property,  judgment  for  the  plaintifE  may  be  for  the 
possession,  or  for  the  recovery  of  possession,  or  the  value  thereof, 
in  case  a  delivery  cannot  be  had,  and  of  damages  for  the  deten- 
tion." The  judgment  in  this  case  is  in  accordance  with  that 
provision,  and  it  adjudges  that  the  defendants  pay  the  value  of  the 
property  m  case  a  delmery  cmmot  he  had.  The  recovery  for  the 
value  is  not  absolute,  but  conditional,  and  until  the  condition  is 
complied  with,  the  defendants  are  not  liable  for  the  value.  To 
satisfy  the  condition  it  must  appear  that  a  delivery  cannot  be  had 
by  the  ordinary  process  of  law.  The  proper  evidence  of  the  fact  is 
the  issuing  of  an  execution  as  prescribed  by  the  Code  (§  289,  subd. 
4)  and  a  return  that  delivery  cannot  be  made.  Section  211  is  to  be 
read  in  connection  with  section  277,  and  parties  entering  into  an 
undertaking  in  pursuance  of  the  former  section  are  presumed  to  do 
it  in  view  of,  and  with  reference  to,  the  provisions  of  the  latter. 
Being  sureties,  they  cannot  be  charged  beyond  the  fair  import  of 
their  undertaking.  {McCI/uakey  v.  Cromwell,  11  N.  Y.,  593; 
Wood  V.  Fiek,  63  id.,  245.) 

These  views  are  sustained  by  the  cases  of  GaUa/rati  v.  Oraer  (27 
N.  T.,  324)  and  FitzTmgh  v.  Wimum  (5  Seld.,  559).  GaUa^atPa 
Case  was  this :  The  defendant  in  replevin,  on  being  arrested,  had 
given  an  undertaking,  as  provided  by  sections  187  and  211,  and  was 
dischai^ged  by  the  sheriff.  Subsequently,  his  sureties  being  excepted 
to,  had  failed  to  justify.  The  plaintifE  recovered,  and  entered  a 
judgment  for  the  value  only,  and  not  for  the  deliveiy  of  the  prop- 
erty, and  for  its  value  if  a  delivery  could  not  be  had.  Execution 
was  issued  in  accordance  with  the  judgment  for  the  assessed  value 
of  the  property,  absolutely,  and  not  contingently  upon  the  inability 
to  have  a  delivery  of  it.  The  execution  was  returned  unsatisfied, 
and  the  plaintiff  sued  the  sheriff,  claiming  that  he  was  liable  in  the 
same  manner  as  the  sureties  on  the  defendant's  undertaking  to  him. 
The  Court  of  Appeals  assumed,  for  the  purposes  of  the  case,  that  the 
sheriff  was  liable  precisely  as  the  sureties  would  have  been  if  a  proper 
undertaking  l^ad  been  given ;  but  the  court  held,  reversing  the  judg^ 
ment  of  the  court  below,  that  the  sheriff  was  not  liable,  and  that  to 
render  him  liable  there  must  be  a  judgment,  under  the  execution  on 
which,  the  property  might  be  sought  and  delivered, 
Hun— ^VoL,  X,  67 
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In  FitzJmgh  v.  Wmiom  the  court  decided  that  in  an  action  to 
recover  the  possession  of  personal  property,  where  the  property  has 
not  been  delivered  to  the  plaintiff  prior  to  the  trial,  the  plaintiff 
recovering  has  not  a  right  to  elect  to  take  judgment  for  the  value, 
but  is  entitled  only  to  a  judgment  in  the  alternative. 

In  the  present  case,  the  plaintiff  has  entered  judgment  in  the 
proper  form,  but  he  has  not  sought  to  enforce  it  by  execution. 
That  the  issuing  and  return  of  a  proper  execution  are  as  essential 
as  the  entering  of  a  jproper  judgment  to  complete  the  liability  of 
the  bail,  or  of  the  sheriff,  as  the  case  may  be,  is  apparent  from  the 
reasoning  of  the  court  in  QaUa/r(xtff%  Case.  Dknio,  J.,  delivering 
the  prevailing  opinion,  said :  "  We  cannot  say  but  if  a  proper  judg- 
ment, and  an  execution  in  conformity  with  it,  had  been  issued,  the 
bail  or  the  sheriff  would  have  found  the  property,  and  have  caused 
it  to  be  taken  and  delivered  to  the  plaintiff  on  the  writ  of  retamo 
TwhendoP    (P.  327.) 

The  cases  of  8la/ik  v.  HeaOh  (4  E.  D.  Smith,  96 ;  1  Abb.,  31) 
and  lAAmygsbon  v.  Ha/rmaefr  (7  Bosw.,  671),  cited  by  the  plaintiff's 
counsel,  do  not  touch  the  point  in  question.  In  Sl/uik  v.  Heathy 
a  verdict  was  ordered  for  the  plaintiff  on  the  pleadings.  The  com- 
plaint alleged  an  undertaking  and  a  recovery  in  the  replevin  suit, 
but  the  form  of  the  judgment  did  not  appear,  nor  was  it  shown, 
whether  there  had  been  an  execution  issued.  The  question  most 
considered  on  the  appeal  was,  whether  the  complaint  averred  a  suf- 
ficient consideration  to  support  the  undertaking. 

lAAymgston  v.  Hwrwmer  came  before  the  court  on  a  motion  for 
judgment  on  account  of  the  frivolousness  of  the  answer.  A  ques- 
tion was  made  as  to  the  sufficiency  of  the  complaint  It  alleged  an 
undertaking  in  replevin  under  section  211,  and  a  judgment  in  the 
action  for  the  value  simply.  The  court  decided  that  if  the  judg- 
ment was  not  in  the  alternative,  it  waa  irregular  merely,  and  not 
void;  and  that  the  irregularity  could  not  be  taken  advantage  of  in 
an  action  on  the  undertaking.  The  only  authority  cited  was  Gc^ 
la/rati  v.  Oraer  (4  Bosw.,  94),  which,  as  we  have  seen,  was  afterwards 
reversed. 

The  counsel  for  the  plaintiffs  Insists  that  he  was  entitled  to  main- 
tsdn  the  action  for  the  damages  and  costs  given  by  the  judgment,  if 
not  for  the  value,  as  the  judgment  for  them  is  absolute,  and,  there- 
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fore,  the  defendants'  counsel  asked  for  too  mnch,  and  his  motion 
for  a  nonsuit  was  properly  denied.  The  position  may  be  correct, 
bnt  it  does  not  appear  to  have  been  suggested  at  the  trial.  The 
case  was  evidently  tried  and  decided  npon  the  theory  that  the  plain- 
tiff was  entitled  to  recover  the  value  as  well  as  the  damages  and 
costs.  The  court  directed  a  verdict  for  a  specific  sum,  which 
included  the  value,  and  to  that  direction  the  defendants'  counsel 
excepted. 
New  trial  granted,  costs  to  abide  event. 

MuLLm,  P.  J.,  and  TALoarr,  J.,  concurred. 

Ordered  accordingly. 


DAVID  S.  BENNETT  and  HAERIET  A.  BENNETT,  Plain- 
TiFFB,  V.  LAVlNIA  H.  AUSTIN,  Impleaded,  etc..  Defendant. 

Motion  far  a  new  trial,  afitr  interloeutorif  judgment^  Appeal  need  not  le  taken-- 

0x20,  §368. 

After  the  entry  of  an  interlocutory  Judgment  or  decree,  not  authorizing  a  final 
judgment,  but  directing  further  proceedings  before  a  referee  or  otherwise,  a 
motion  for  a  new  trial,  on  a  case  and  exceptions,  may  be  made  under  section 
268  of  the  Code,  without  taking  any  appeal  from  such  Judgment  or  decree. 
Semble,  such  motion  cannot  be  made  in  case  of  a  trial  before  a  referee.* 
Such  motion  does  not  stay  proceedings  under  the  interlocutory  Judgment  or 
decree. 

MonoN  to  strike  this  case  from  the  calendar,  on  the  ground  that 
the  conrt  had  no  jurisdiction  to  hear  and  determine  the  same. 

This  action  was  commenced  to  redeem  certain  lands  conveyed  by 
the  plaintiffs  to  one  Stephen  G.  Austin,  on  the  ground  that  the  deed 
was  a  security  for  a  loan. 

Austin  died,  and  his  wife  was  made  a  party  defendant  to  this 
action. 

The  action  has  been  twice  tried.  The  second  trial  was  had  before 
Judge  Henderson,  who  found  the  facts  as  alleged  in  the  complaint, 

*  Under  section  1001  of  the  Code  of  Remedial  Justice  (Laws  of  1867),  such 
motioQ  may  be  made  in  case  of  a  trial  before  a  referee. 
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and  decided  that  the  plaintiff  had  a  right  to  redeem  the  said  prem- 
ises and  directed  an  accoimting  as  to  the  rents  and  profits  received 
by  Austin  during  his  life,  and  by  his  wife  since  his  decease. 

Without  taking  any  appeal  from  this  decision,  and  after  the  time 
had  elapsed  from  taking  an  appeal  therefrom,  the  defendant's  coun- 
sel gave  notice  of  a  motion  for  a  new  trial  on  a  case  and  exceptions. 

Wm.  H,  Chreene^  for  the  plaintifis. 

,  for  the  defendant. 

Smtth,  J. : 

We  do  not  assent  to  the  position  of  the  plaintiffs'  counsel  that  an 
appeal  must  be  brought,  in  order  to  move  for  a  new  trial  under  the 
provision  of  section  268  of  the  Code,  which  was  introduced  into 
that  section  by  the  amendment  of  1867.  (Laws  1867,  ch.  781,  §  9.) 
Prior  to  the  adoption  of  that  amendment,  there  was  no  mode  of 
reviewing  the  decision  upon  a  trial  by  the  court,  except  by  appeal 
from  a  final  judgment.  On  such  appeal  any  intermediate  order, 
involving  the  merits,  and  necessarily  affecting  the  judgment,  might 
be  reviewed.  (Code,  §  329.)  That  state  of  the  practice  led  to  much 
delay  and  inconvenience  in  a  considerable  class  of  cases  tried  by  the 
court,  in  which,  after  the  decision  of  the  preliminary  issue,  an 
accounting  or  some  other  further  proceeding  was  necessary  before 
final  judgment  could  be  rendered,  and  which  subsequent  proceeding 
could  be  had  more  conveniently  before  a  referee  than  before  the 
court.  To  remedy  that  inconvenience,  the  amendment  of  1867  was 
adopted,  providing  a  motion  for  a  new  trial  on  a  case  and  exceptions, 
whereby  the  interlocutory  decision  of  the  court  could  be  reviewed, 
before  judgment.  The  motion  is  not  an  appeal,  but  it  must  be 
brought  on,  upon  a  case  or  exceptions  made  as  provided  "  in  case  of 
an  appeal." 

It  was  suggested,  on  the  argument  of  this  motion,  that  an  appeal 
is  necessary  to  bring  the  case  up  for  review.  But  the  statute  directs 
that  the  motion  shall  be  made  at  General  Term,  and  as  it  is  to  be 
made  on  a  case,  and  as  a  final  judgment  is  not  to  be  rendered  by  the 
General  Term,  the  record  need  not  be  brought  up. 

It  was  also  urged  that  unless  a  party  proposing  to  move  for  a  new 


Digitized  by 


Google 


UNDERWOOD  v.  SUTCLIFFK.  453 

FouBTH  Dbpabtment,  Afbil  Tebm,  1877. 

trial,  under  section  268  is  required  to  bring  an  appeal,  the  party 
prevailing  at  the  Special  Term,  will  be  subjected  to  delay  till  the 
decision  of  the  motion  for  a  new  trial,  without  having  security. 
The  motion  for  a  new  trial  does  not  stay  proceedings.  The  prevail- 
ing party  may  proceed  with  the  cause,  notwithstanding  the  steps 
taken  with  a  view  to  a  motion  for  a  new  trial,  unless  he  is  stayed  by 
an  order  of  the  court,  or  a  judge  thereof,  on  the  granting  of  which 
order,  such  terms  may  be  imposed  as  shall  appear  just,  respecting 
security  or  otherwise. 

The  case  of  Miller  v.  Zcmsmgy  decided  by  this  court  in  June  last, 
is  distinguishable  from  this.  There  the  trial  was  before  a  referee, 
and  we  refused  to  hear  a  motion  for  a  new  trial  on  a  case  and  excep- 
tions, for  the  reason  that  the  provision  of  section  268,  in  question,  does 
not  apply  to  the  case  of  a  trial  by  a  referee.  The  inconvenience 
above  adverted  to,  attending^the  taking  of  an  account,  or  other  further 
proceeding,  in  an  action  tried  by  the  court,  does  not  exist  in  the 
case  of  a  trial  by  a  referee,  who  can  as  conveniently  take  the  account 
as  he  can  try  the  main  or  preliminary  issue.  The  only  mode  now, 
as  well  as  before  the  amendment  of  1867,  of  reviewing  the  decision 
of  a  referee,  is  by  appeal  from  the  final  judgment. 

Motion  denied,  but  without  costs,  as  the  question  of  practice  is 
new. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Motion  to  strike  cause  from  the  calendar  denied. 


JOHN  UNDERWOOD,  Rboeivkb,  etc.,  Kbspondent,  v.  WIL- 
LIAM SUTCLIFFE,  Implbadbd,  etc.,  Appellant. 


Supplementarif  proeeedings — reeeiv&rin—pow&n  of — irregviarity  in  appointment     ^ 
qf —  toho  may  take  adioantage  of. 

A  receiver  appointed  in  proceedings  supplementary  to  execution,  may  maintain 
an  action  to  recover  real  or  personal  property  transferred  by  the  Judgment 
debtor  in  fraud  of  his  creditors. 

No  person  can  avail  himself  of  an  irregularity  in  the  proceedings  in  which  the 
receiver  was  appointed,  except  the  judgment  debtor  himself. 
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Proceedings  supplementary  to  an  execution  are  in  the  nature  of  an  action,  and 
the  court  does  not  lose  Jurisdiction  thereof,  by  a  failure  of  either  or  both  of  the 
parties  to  appear  on  a  day  to  which  they  haye  been  adjourned  by  the  Judge  or 
referee. 

Where,  in  such  a  case,  the  attorney  for  the  Judgment  debtor  appears  before  the 
Judge,  in  obedience  to  a  notice  to  show  cause  why  a  receiver  should  not  be 
appointed,  and  makes  no  objection  thereto,  all  objections  to  the  regularity  of 
such  proceedings  are  thereby  waived. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

In  March,  18Y1,  Charles  T.  Ferris  recovered  a  judgment  in  this 
court  against  Henry  0.  Sutclifie  for  the  sum  of  $836.48,  damages 
and  costs. 

In  1873,  said  Ferris  having  issued  execution  on  said  judgment, 
and  it  having  been  returned  by  the  sheriff  to  whom  it  was  deliv- 
ered, unsatisfied,  instituted  proceedings  supplementary  to  execution 
before  the  county  judge  of  Cayuga  coxmty,  against  the  judgment 
debtor,  who  appeard  before  the  referee  appointed  therein,  from 
time  to  time,  and  was  examined  touching  his  property.  The  laat 
adjournment  was  to  the  12th  of  November,  1873.  On  that  day 
neither  party  appeared  before  the  referee,  and  he  closed  the 
evidence. 

On  the  9th  of  February,  1874,  the  county  judge  appointed  the 
plaintiff  in  this  action  receiver  of  the  property  and  effects  of  said 
Henry  C.  Sutcliffe,  upon  his  filing  with  the  clerk  of  said  county 
a  bond,  with  sufficient  sureties,  to  be  approved  by  said  county 
judge,  in  the  penalty  of  $500  for  the  faithful  discharge  of  the 
duties  of  the  trust. 

The  plaintiff,  with  two  sureties  approved  by  the  said  judge, 
executed  a  bond  in  conformity  to  said  order,  dated  the  5th  of  Feb- 
ruary, 1874,  and  thereupon  entered  upon  his  duties  as  receiver, 
under  and  pursuant  to  said  order. 

In  April,  1874,  the  receiver  commenced  this  action  against  the 
judgment  debtor  and  William  Sutcliffe,  his  son,  alleging  in  the  com- 
plaint, amongst  other  things,  the  recovery  of  said  judgment,  and 
that  said  Henry  C.  had  been  engaged  for  several  years  as  a  maltster, 
and  had  made  large  profits  in  that  business;  that  in  January, 
1867,  and  while  he  was  owing  said  Ferris  the  debt  for  which  judg- 
ment was  afterwards  recovered,  he,  desiring  to  enlarge  his  business, 
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and  intending  to  cheat  and  defrand  said  Ferrifl,  purchased,  or 
caused  to  be  purchased  by  his  son,  William,  the  other  defendant  in 
this  action,  a  lot  of  land  of  one  David  Wetherbj,  contiguous  to  his 
place  of  business ;  caused  the  title  to  said  lot  to  be  conveyed  to 
said  William,  the  purchase-money  having  been  paid  by  or  out  of 
the  property  of  said  Henry  0. ;  that  the  conveyance  to  said  William 
wafi  fraudulent  as  against  the  creditors  of  Henry  0.  After  said 
conveyance,  William  caused  to  be  erected  on  said  lot  a  malt-house, 
at  an  expense  of  some  $6,000,  which  was  paid  with  the  money  or 
property  of  said  Henry  0. ;  and  that  the  business  of  malting  there- 
after done  in  said  buildiog  was  done  in  the  name  of  William,  but 
for  the  benefit  of  said  Henry  0.  And  that  Henry  0 ,  in  order  to 
cheat  and  defraud  his  creditors,  and  especially  said  Ferris,  transr 
f erred  all  his  property  to  said  William,  and  thereafter  all  the  busi- 
•ness  was  done  in  his  name ;  that  said  Henry  has  continued  to  carry 
on  the  business  as  before  the  transfer  to  WilUam,  purchasing  and 
selling  property  in  his  own  name. 

The  plaintiff  demanded  judgment,  that  said  judgment  and  the 
costs  be  declared  a  lien  on  said  premises  so  held  by  said  WiUiam, 
and  that  the  conveyance  to  him  be  declared  fraudulent  and  void ; 
and  that  the  transfer  to  William  of  the  personal  property  be  also 
declared  fraudulent  and  void,  and  set  aside  as  against  such  judg- 
ment and  costs. 

Henry  0.,  in  his  answer,  admits  being  engaged  in  making  beer 
from  1861  to  1868 ;  that  judgment  was  recovered  against  him  by 
Ferris ;  alleges  that  in  Hay,  1868,  he  ceased  to  carry  on  said  busi- 
ness ;  and  denies  all  allegations  of  fraud  in  said  complaint,  and  denies 
all  other  allegations  in  the  complaint. 

The  defendant  WiUiam,  in  his  answer,  denies  that  Henry  0.  pur- 
chased the  land  on  which  the  malt-house  was  erected,  or  that  it  was 
paid  for  by  his  means,  or  that  he  ever  had  any  interest  in  said 
property.  He  also  denies  that  Henry  0.  paid  any  part  of  the 
expense  of  erecting  said  malt-house,  or  that  said  purchase  was  made 
with  any  fraudulent  intent. 

William  also  denies  that  Henry  0.  has  had  any  interest  in  the 
business  carried  on  by  said  William,  and  that  any  property  waa 
transferred  to  him  with  fraudulent  intent.  He  sets  up,  in  bar  of 
said  action,  the  statute  of  limitations. 
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The  cause  was  tried  at  the  Auburn  Special  Term,  in  March,  1875, 
before  Justice  Dwight,  who  found,  amongst  other  facts,  that  while 
the  action  of  Ferris  against  Henry  C.  was  pending,  the  malt-house 
lot  was  conveyed  by  Wetherby  and  wife  to  defendant  William ; 
that  the  consideration  was  paid  with  the  money  of  said  Henry  C^ 
and  the  conveyance  taken  in  the  name  of  William  for  the  purpose 
of  preventing  and  hindering  said  Ferris  in  collecting  his  demand ; 
that  in  1868,  and  while  the  action  of  Ferris  was  pending,  the 
defendant  erected  a  malt-house  upon  said  premises,  at  a  cost  of  at 
least  $6,000,  $1,500  of  which  was  furnished  by  the  wife  of  said 
Henry,  and  the  balance  vras  paid  with  the  moneys  of  said  Henry, 
and  out  of  the  avails  of  said  business ;  and  that  the  said  convey- 
ance was  made  to  said  William  for  the  purpose  of  delaying  and 
defrauding  the  creditors  of  Henry  C,  and  especially  Ferris. 

The  said  justice  ordered  judgment  that  said  conveyance  to  Wil- 
liam was  fraudulent  as  against  Ferris ;  and  that  the  same,  with  the 
building  thereon,  should,  in  equity,  be  subject  to  said  judgment,  and 
to  the  costs  of  the  action  and  of  the  supplementary  proceedings. 

From  that  judgment  the  defendant  William  appeals. 

M  H.  Avery ^  for  the  appellant. 
F,  D,  Wrighij  iot  the  respondent. 

Mtjllin,  p.  J. : 

The  appellant's  counsel  moved  for  a  nonsuit  on  the  trial,  on  the 
ground,  among  others,  that  the  plaintiff  was  not  legally  appointed 
receiver  of  the  property  of  the  judgment  debtor,  for  the  reason  that 
on  the  day  to  which  supplementary  proceedings  were  adjourned  by 
the  referee  neither  party  appeared,  and  the  plaintiff  thereby  aban- 
doned the  proceedings,  and  the  county  judge  could  not  thereafter 
appoint  a  receiver. 

With  the  proceedings  to  appoint  the  receiver  the  appellant  has 
nothing  whatever  to  do.  The  judgment  debtor  is  the  only  person 
who  can  avail  himself  of  any  irregularity  in  the  proceedings,  and  in 
this  case  he  concedes  their  regularity  by  not  questioning  them. 
{Tyler  v.  WiMs,  33  Barb.,  327 ;  Hdbcurt  v.  Frost,  6  Duer,  672.) 

Proceedings  supplementary  are  in  the  nature  of  an  action,  and  do 
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not  terminate  by  the  neglect  of  the  plaintLS  in  the  judgment^  to 
appear  on  a  day  to  which  they  have  been  adjonmed,  either  by  the 
jndge  or  referee.  Bnt  it  would  be  irregular  to  proceed  upon  the 
original  order  after  such  failure  to  appear,  and  the  subsequent  pro- 
ceedings would  be  set  aside  on  motion  or  on  appeal.  Jurisdiction 
of  the  officer  continues  until  the  judgment  is  satisfied  or  the  pro- 
ceedings terminated  by  order  of  the  judge  or  of  a  competent  court. 

The  right  of  the  plaintiff  to  maintain  the  action  is  denied  upon 
the  further  groxmd,  that  the  receiver's  bond  is  dated  several  days 
before  the  order  appointing  the  receiver  was  made. 

It  appears  by  the  evidence  of  the  referee  that  the  attention  of  the 
jndge  was  called  to  the  defect,  if  it  was  one ;  but  it  would  seem  that 
the  bond  was  not  received  or  acted  upon  until  after  the  appointment 
of  the  receiver,  and  it  then  became  operative  against  the  parties  to 
it,  and  they  are  estopped  from  disputing  its  validity. 

But  the  conclusive  answer  to  the  objection  is  that  the  appellant 
has  no  right  to  raise  the  objection.  The  judgment  debtor  alone 
could  raise  it. 

Again,  it  appears  by  the  case  that  the  attorney  of  the  judgment 
debtor  appeared  before  the  judge,  in  obedience  to  notice  to  show 
cause  why  a  receiver  should  not  be  appointed,  and  made  no 
objection  to  the  appointment,  and  all  objections  to  the  regularity  of 
the  proceedings  were  thereby  waived.  {Tyler  v.  Wiildsy  33  Barb., 
327;  VOnirt  Y.  Frosty  3  Ahb.,  119.) 

Another  ground  of  nonsuit  relied  upon  by  the  appellant's  counsel 
was,  that  there  was  no  evidence  in  the  case  that  the  conveyance  from 
Wetherby  to  appellant  was  taken  in  the  name  of  the  latter  for  the 
purpose  of  preventing  and  hindering  Ferris  from  collecting  his  debt 
from  Henry  0.  Sutcliffe. 

It  is  impossible,  it  seems  to  me,  to  read  the  evidence  of  the  appel- 
lant and  not  be  satisfied  that  not  only  the  land  in  question,  but  the 
entire  property  of  the  judgment  debtor,  and  all  the  profits  of  the 
business  previously  carried  on  by  his  father,  were  transferred  to 
the  appellant  without  consideration,  and  that  the  improvements 
made  upon  it  were  paid  for  from  the  profits  of  the  business. 

The  appellant  was  a  yonng  man,  unmarried,  Uved  at  his  father's, 
and  was  boarded  by  him  without  charge,  worked  at  the  business  at 
his  pleasure,  without  any  contract  as  to  price,  and  took  to  his  own 
Hun— Vol.  X.        68 
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UBe  and  deposited  in  bank  or  kept  in  a  trunk  belonging  to  him  bo 
mnch  of  bis  father's  money  arising  from  the  business  as  he  desired, 
and  so  mnch  as  he  desired  to  pay  out  for  his  personal  expenses,  with- 
out investing  a  dollar  in  the  business  except  some  $1,500  he  ffot 
from  his  mother,  all  the  rest  being  obtained  from  his  father.  He 
became  the  owner  of  a  large  and  valuable  property,  leaving  not  a 
dollar  with  which  to  pay  his  father's  creditors.  If  such  a  transaction 
is  not  fraudulent,  I  am  unable  to  imagine  a  case  that  would  be. 

The  findings  of  the  court  are  fuUy  sustained  by  the  evidence. 

If  it  was  necessary,  in  order  to  support  the  judgment,  to  lay  one's 
finger  on  the  evidence  in  which  the  appellant  testifies  that  the  trans- 
actions between  him  and  his  father  were  fraudulent  as  to  the  cred- 
itors of  the  latter,  it  must  be  conceded  there  is  no  such  evidence. 
But  taking  the  history  of  appellant's  connection  with  his  father's 
business  and  the  absorption  by  him  of  the  whole  property  without 
consideration,  and  without  leaving  any  thing  for  his  father's  cred- 
itors, the  evidence  of  fraud  thus  obtained  is  not  only  more  conclu- 
sive, but  more  satisfactory  than  any  direct  admission  of  the  appellant 
could  be.  The  one  might  1[>e  the  result  of  surprise  or  mistake,  but 
the  other  cannot  be. 

The  appellant's  counsel  insists  that  the  receiver  cannot  maLatain 
this  action  to  satisfy  the  Ferris  judgment  out  of  the  property  obtained 
by  appellant  from  his  father,  because  his  authority  is  limited  to  the 
property  which  passes  to  him  from  the  judgment  debtor,  and  cannot 
reach  the  land  conveyed  by  Wetherby  or  the  proceeds  of  it,  or  of 
the  improvements  made  thereon. 

A  receiver  appointed  in  proceedings  supplementary  to  execution 
may  maintain  an  action  to  recover  real  or  personal  property  trans- 
ferred by  the  judgment  debtor  in  fraud  of  his  creditors.  {Porter  v. 
Ola^h,  12  How.,  107 ;  8.  0.,  5  Seld.,  142 ;  Edmonston  v.  McLoudy 
16  N.  T.,  643.) 

The  parties  to  the  fraud  cannot  cover  the  property  so  that  it  can- 
not be  reached  by  the  receiver  by  causing  it  to  pass  through  numei^ 
ous  hands  by  numerous  conveyances. 

The  judgment  of  the  Special  Term  must  be  aflSrmed. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smtth,  J  J. 
Judgment  affirmed,  with  costs. 


Digitized  by 


Google 


HIQQINS  V.  PHOENIX  MUTUAL  LIFE  INS.  CO.       459 
FouBTH  Dbpabtubnt,  Afbil  Tbbm,  1877. 


JACm  L.  HIGGINS,  Eebpondent,  v.  THE  PHCENIX  MUTUAL 
LIFE  INSUEAifOE  COMPANY,  Appellant. 

Attsy  €f  inturanee — appiieaiion  for  —  erroneous  anMoer —  OonwrsctUon  between 
appHeant  ofid  off&ni — admissibU  in  emdenee  —  when  compomy  estopped  from 
setting  vpfaJMg  cfemawer. 

Plaintiff's  assignor  having  applied  for  a  policy  of  insurance,  the  application  was 
filled  np  hy  the  defendant's  agent.  The  answer  to  a  question  as  to  the  name 
and  residence  of  his  family  physician  was,  "  Refer  to  Dr.  A.  T.  Mills,  Coming, 
N.  Y."  Accompanying  the  application  was  a  paper  headed  "  Questions  to  be 
answered  by  the  physician  of  the  party  to  be  insured, "  signed  by  Mills,  in  which 
lie  stated  that  he  never  attended  Higgins  professionally. 

Upon  the  trial  of  this  action,  brought  to  recover  on  the  policy,  defendant  insisted 
that  it  was  void,  for  the  reason  that  Mills  was  not,  but  that  a  Dr.  Bryan  of 
Doming  was  the  f amfly  physician  of  the  insured.  Against  defendant's  objec- 
tion and  exception  defendant's  agent  was  allowed  to  state  that  at  the  time  of 
the  filling  up  of  the  application,  Higgins  said  he  did  not  know  as  he  had  any 
one  that  he  could  call  his  family  physician;  that  Dr.  Mills  had  prescribed  for 
him,  and  that  Dr.  Bryan  had  prescribed  for  him,  and  he  would  refer  to  either 
of  them.  The  agent  asked  if  he  should  put  down  his  reference  to  Dr.  Mills, 
and  he  said  "yes."    BM: 

(1)  That  the  answer  being  ambiguous  petrol  evidence,  as  to  what  took  place  at  the 
time,  was  properly  admitted. 

(2)  That  as  Higgios  was  misled  by  the  agent  into  making  an  erroneous  reference 
to  Mills,  the  company  was  estopped  from  insisting  thereon. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
a  verdict  directed  by  the  court. 

The  action  was  brought  to  recover  the  amount  of  a  policy  of 
insurance,  issued  by  the  defenda:nt  upon  the  life  of  one  Eomeyn  O. 
Higgins,  which  had  been  assigned  to  the  plaintiff. 

Scmmd  Hcmd^  for  the  appellant. 

Bradley  <&  KendaU^  for  the  respondent. 

MULLIN,  P.  J. : 

On  the  2d  January,  1873,  Eomeyn  O.  Higgins  applied  to  William 
Walker,  an  agent  of  the  defendant,  residing  at  Ooming  in  the 
county  of  Steuben,  for  a  policy  of  insurance  on  his  life  in  said  com- 
pany, for  the  sum  of  $5,000.    The  agent  wrote  the  answera  of  Hig- 
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gins  to  the  several  questions  required  to  be  answered  by  all  persons 
applying  for  insurance  in  said  company.  The  application  was  signed 
by  said  Higgins,  and  it,  with  other  papers  required  to  be  furnished 
to  the  company  by  applicants  for  insurance,  were  forwarded  to  the 
defendant  by  said  agent,  and  a  policy  was  thereupon  issued  to  said 
Higgins,  insuring  his  life  in  the  sum  of  $5,000,  and  was  dated  the 
31st  December,  1872. 

Said  policy  contained  the  following,  amongst  other  conditions : "  If 
any  of  the  declarations  or  statements  made  on  the  application  for 
this  policy,  upon  the  faith  of  which  this  policy  is  issued,  shall  be 
proved  in  any  respect  untrue,  this  policy  shall  be  null  and  void." 

The  application  required  Higgins  to  state  the  name  and  residence 
of  the  family  physician,  or  of  one  whom  the  party  has  usually 
employed  or  consulted. 

The  answer  to  the  question  was  as  follows :  "  Eef er  to  Dr.  A.  T. 
Mills,  Coming,  K  Y." 

Accompanying  the  application,  sent  by  Higgins  to  the  defendant, 
was  the  certificate  of  Dr.  A.  T.  Mills,  at  the  head  of  which  were  the 
following  printed  .words,  viz.:  "Questions  to  be  answered  by  the 
physician  of  the  party  to  be  insured." 

Dr.  Mills,  in  his  answer  to  the  questions  required  to  be  answered 
by  him,  stated  that  he  had  known  Hi^ns  two  years,  and  that  he 
had  never  attended  him  professionally. 

The  insured  died,  on  or  about  the  15th  October,  1878,  and  the 
requisite  proofs  thereof  were  furnished  to  the  defendant.  The 
defendant  refused  to  pay  the  amount  insured,  and  thereupon  this 
action  was  brought. 

The  defendant,  in  its  answer,  set  up  as  a  defense  the  falsity  of  ^e 
answer  to  the  twentynsixth  interrogatory,  contained  in  the  applica- 
tion, by  reason  of  which  the  policy  became  void. 

On  the  trial,  Dr.  Mills  was  called  as  a  witness  on  the  part  of  the 
defendant,  and  testified  that  at  the  time  he  examined  Higgins,  in 
order  to  ascertain  whether  he  was  a  proper  subject  for  insurance,  he 
had  never  prescribed  for  or  attended  his  family  at  his  house.  On 
two  occasions  he  had  prescribed  for  him,  when  he  met  him  on  the 
cars,  for  dyspepsia,  and  for  which  he  made  no  charge.  Proof  was 
given,  tending  to  prove  that  Dr.  Bryan,  of  Coming,  was  the  family 
physician  of  Higgins. 
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William  Walker,  defendant's  agent,  who  took  and  forwarded 
Biggins'  application  for  insurance  to  defendant,  was  called  by  the 
plaintiff  and  the  following  question  was  put  to  him :  "When  that 
question  (No.  26)  in  the  application  was  read  to  Higgins,  at  the  time 
the  application  was  made,  what  was  said  and  what  took  place  in 
regard  to  it?" 

The  question  was  objected  to  as  incompetent  and  immaterial  on 
several  grounds.  The  objection  was  overruled,  and  defendant's 
counsel  excepted.  The  witness  testified  that  he  (Higgins)  said  he 
did  not  know  as  he  had  any  one  that  he  could  call  his  family  physi- 
cian ;  that  Dr.  Mills  had  prescribed  for  him,  and  that  Dr.  Bryan  had 
prescribed  for  him,  and  he  would  refer  to  either  one  of  them.  The 
agent  asked  him  if  he  should  put  down  his  reference  to  Dr.  Mills 
and  he  said  "  yes."  That  was  about  all  that  took  place  in  reference 
to  that,  and  he  (the  agent)  thereupon  wrote  it  in  its  present  shape. 

The  court  ordered  a  verdict  in  favor  of  the  plaintiff  for  $5,000 
and  interest  thereon,  to  which  direction  defendant's  counsel  excepted. 

Higgins'  answer  to  the  twenty-sixth  interrogatory  is  not  such  a 
direct  and  uneqxdvocal  answer,  as  the  company  had  the  right  to 
demand,  and  as  the  assured  was  bound  to  make.  It  would,  under 
ordinary  circumstances,  be  received  as  an  allegation  that  Dr.  Mills 
was  his  family  physician,  but  connected  with  the  application  was 
the  certificate  of  Dr.  Mills  that  he  had  never  attended  Higgins 
professionally. 

This  certificate  cannot  overcome  the  effect  of  a  positive  statement 
in  the  application  that  Dr.  MiUs  was  the  family  physician  of  Hig- 
gins, but  it  is  to  be  considered  in  determining  what  weight  is  to  be 
given  to  the  peculiar  answer  of  Higgins  as  to  who  was  his  family 
physician,  and  made  it  proper  to  inquire  of  the  agent  what  was  said 
at  the  time  of  preparing  his  answers  to  the  interrogatories,  as  to  who 
was  his  (H.'s)  family  physician. 

In  the  case  of  Baker  v.  The  Some  Life  Ina.  Co.^  not  yet  reported, 
Allen,  J.,  says :  "  K  true  answers  were  given  to  the  agent  of  the 
defendant  by  whom  the  application  was  filled  out  and  the  answers 
reduced  to  writing,  but  the  agent  for  any  reason  modified  or  varied 
the  answers  so  as  give  them  a  different  meaning  from  the  answers 
actually  given  by  the  applicant,  the  defendant  would  be  estopped 
from  challenging  the  correctness  of  the  answers  as  modified  and 
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written  by  the  agent.  In  such  case  the  answers  nominally  proceed- 
ing from  the  insured  would  be  regarded  as  the  act  of  the  insurers. 
They  must  be  held  estopped  by  the  acts  of  the  agent  sent  out  by 
them  to  solicit  insurances,  and  if  such  agents,  by  reason  of  the  large 
commissions  upon  the  premiums  they  obtain,  and  a  desire  to  extend 
and  enlarge  the  business  of  their  principals,  are  officiously  zealous  and 
take  the  liberty  of  interpreting  and  giving  form  to  the  answers 
and  statements  of  those  whom  they  ai^  soliciting  to  take  policies, 
instead  of  giving  literally  the  statements  and  words  of  the  appli- 
cant, the  effect  must  be  the  same  as  if  the  same  acts  had  been 
done  by  the  insurers  in  person.  The  agents,  in  the  matter  of 
the  application  and  all  they  do  before  the  issuing  of  the  policy, 
are  the  accredited  agents  of  the  company,  acting  within  the  appa- 
rent scope  of  their  authority,  and  are  so  regarded  by  those  whom 
they  approach,  and  with  whom  they  deal  in  respect  to  insur- 
ance, and  it  would  be  unjust  to  treat  them  as  the  agents  of  the 
applicant." 

It  follows,  from  these  views  of  the  learned  judge,  that  it  was 
competent  for  the  -plaintiff  to  prove  by  parol  what  he  said  to  the 
agent  in  answer  to  the  twenty-sixth  interrogatory. 

Higgins  told  the  agent  that  he  did  not  know  that  he  had  any  one 
he  could  call  his  family  physician ;  that  both  Mills  and  Bryan  had 
prescribed  for  him,  and  he  would  refer  to  either.  The  agent  then 
asked  him  if  he  should  put  down  his  reference  to  Dr.  Mills,  and 
he  said  "  yes." 

If  the  agent  had  written  down  the  whole  answer  of  Higgins, 
then  there  would  have  been  no  ground  for  complaint.  The  defend- 
ant would  then  have  been  informed  that  the  applicant  was  in  doubt 
as  to  whether  he  had  any  family  physician,  or  if  he  had  two,  which 
of  them  was  the  real  one. 

The  defendant  had  the  disclaimer  of  Dr.  Mills,  over  his  own  sig- 
nature, that  he  was  the  family  physician,  and  an  answer  from  the 
applicant  himself,  not  directly  asserting  that  Mills  was  his  family 
physician,  biit  making  reference  to  him  as  such. 

The  agent  says  that  after  H.  had  stated  that  he  was  in  doubt 
whether  he  had  a  family  physician,  and  that  Mills  and  Bryan  had 
prescribed  for  him,  he,  the  agent,  asked  him  if  he  should  put  down 
his  reference  to  Dr.  Mills,  and  he  (H.)  said  "  yes." 
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K  this  had  been  the  whole  of  the  answer,  the  defendant  shonld 
not  be  held  estopped  from  alleging  the  falsity  of  the  answer ;  but 
H.  was  acting  under  the  advice  and  instractions  of  the  defendant's 
agent,  and  when  he  was  asked  by  the  agent,  after  informing  him 
that  he  was  in  doubt  as  to  who  was  his  physician,  the  question,  put 
by  the  agent,  whether  he  should  write  down  a  reference  to  Mills, 
was  substantially  a  statement  by  the  agent  that,  upon  the  facts  dis- 
closed to  him.  Mills  was  his  family  physician,  common  prudence 
would  have  dictated  to  the  agent  the  propriety  of  referring  to  both 
Mills  and  Bryan,  when  a  mistake  in  the  reference  might  be  &tal  to 
the  policy. 

Upon  the  evidence,  I  think  Higgins  was  misled  by  the  agent 
into  making  an  erroneous  reference  to  Mills,  when  the  agent  diould 
have  embodied  the  statement  of  Higgins  in  answer  to  the  question ; 
and  that  the  company  should  be  held  estopped  from  alleging  the 
falsity  of  the  answer  to  the  twentynaizth  interrogatory. 

The  judgment  must  be  afi3rmed. 

Present — Mtjllin,  P.  J.,  and  Taloott,  J.  SMrrn,  J.,  not  sitting. 
Judgment  affirmed. 


HENRY  MARSHALL  and  MOSES  0.  ROBERTS,  Respond- 
ents, V.  WATERTOWN  STEAM  ENGINE  COMPANY, 
Appellant. 

EaxMiMMUon  cf  uiUnsMi  on  eommMon — oflfmoers  1o  eros^^nterrogaUnies — byuihom 
they  many  be  read  in  eoidenee. 

Upon  the  trial  of  an  action  in  which  a  witness  has  been  examined  on  commission, 
the  party  at  whose  instance  it  was  issued,  maj,  after  reading  in  evidence  the 
direct-interrogatories  and  the  answers  thereto,  read  in  evidence  the  cross-inter- 
rogatories and  answers,  even  though  the  party  by  whom  they  were  framed  may 
object  to  his  80  doing. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  npon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  on  the  judge's  minutes. 

Lomsmg  <6  ShermcMij  for  the  appellant 

Levi  H.  Brovyiiy  for  the  respondents. 


Digitized  by 


Google 


464  MARSHALL  v.  WATERTOWN  STEAM  ENGINE  CO. 
Fourth  Department,  April  Term,  1877. 

MuLLiN,  p.  J.  : 

On  the  trial  of  this  cause,  the  defendant  read  in  evidence  the 
answers  of  one  Richardson  to  the  direct-interrogatories  put  to  him 
on  behalf  of  the  defendant,  by  whom  the  commission  was  issued  to 
examine  the  witness  who  resided  in  Pennsylvania. 

When  the  reading  of  the  answers  to  the  direct-interrogatories  was 
finished,  the  plaintiff's  counsel  stated  that  he  waived  the  reading  of 
the  cross-interrogatories  and  did  not  read  them,  nor  the  answers 
thereto. 

Thereupon  the  defendant's  counsel  offered  to  read  the  answer  to 
the  second  cross-interrogatory,  and  it  was  read. 

The  court  then  said  to  defendant's  counsel  that,  the  other  side 
having  waived  the  reading  of  the  cross-examination,  he  did  not 
think  there  was  any  rule  which  authorized  him  (the  defendant's 
counsel)  to  read  it. 

The  plaintiffs'  counsel  then  objected  to  reading  the  second  cross- 
interrogatory. 

The  court  sustained  the  objection  and  defendant's  counsel  excepted. 

The  court  intended  by  this  ruling  not  only  to  hold  that  defendant's 
counsel  had  no  right  to  read  the  answer  to  the  cross-interrogatories, 
but  to  exclude  the  answer  to  the  second  cross-interrogatory  that  the 
defendant's  counsel  had  read. 

The  answer  thus  excluded  was  material  evidence  for  the  defendant, 
and  if  the  ruling  of  the  court  was  erroneous,  the  defendant  was 
prejudiced  thereby. 

The  refusal  of  the  court  to  allow  the  defendant's  counsel  to  read 
in  evidence  the  answer  of  the  witness  to  the  second  cross-interroga- 
tory was  erroneous,  and  because  of  the  error  the  judgment  must  be 
reversed  and  a  new  trial  granted. 

In  the  Union  Bcmh  of  Scmduahy  v.  Torrefy  (5  Duer,  626),  the 
Superior  Court  of  the  city  of  New  York  held,  following  the  decision 
of  Justice  Washington  (4  Wash.  0.  0.  R,  324),  that  cross-inter- 
rogatories cannot  be  withdrawn  unless  by  consent  of  the  adverse 
party.  Duer,  J.,  delivering  the  opinion  of  the  court,  says  it  is  not 
difficult  to  imagine  cases  in  which  the  rights  and  interests  of  the 
party  might  be  seriously  affected  by  the  omission  to  put  to  the 
witness  the  cross-interrogatories  annexed  to  the  commission.  The 
direct-interrogatories  may  not  have  been  answered  as  explicitly  and 
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fully  as  they  might  and  ought  to  have  been.  The  answers  to  the 
crofifi-inteiTOgatories  might  have  supplied  the  defect,  and  these  inter- 
rogatories may  have  been  withdrawn  in  the  belief  that  if  answered 
such  would  be  the  consequence. 

In  OeUaOy  v.  Lowery  (6  Bosw.,  113)  the  same  court  held  that  if 
the  answers,  which  the  party  taking  the  deposition  declines  to  read, 
are  relevant  and  competent,  the  other  party  may  read  them,  or  cause 
them  to  be  read,  and  use  them  as  evidence  in  his  own  favor. 

The  same  rule  must  apply  to  the  answers  to  cross-interrogatories, 
that  is  thus  applied  by  the  court  to  the  answers  to  the  direct- 
interrogatories. 

In  W^>er  v.  SmgsUmd  (8  Bosw.,  415)  the  same  court  held  that  a 
deposition  taken  on  commission  issued  at  the  instance  of  one  party 
may  be  read  in  evidence  by  the  other  party  at  the  trial,  although 
the  former  refuse  to  read  it 

The  respondent's  counsel  endeavors  to  escape  the  effect  of  the 
erroneous  ruling  by  saying  that  the  answer  to  the  second  cross- 
interrogatory  was  not  responsive  to  the  question. 

In  this  he  is  mistaken,  the  answer  is  as  responsive  as  the  answers 
of  the  great  majority  of  witnesses  to  questions  put  to  them.  He 
was  asked  whether  he  remembered  having  an  interview  with  Raw- 
son,  at  defendant's  office,  on  the  10th  July,  1878,  and  instead  of 
answering  by  yes  or  no,  he  said  he  had  no  interview  with  Rawson 
at  the  place  named  on  the  day  mentioned,  and  he  assigned  as  a 
reason  why  he  did  not,  and  could  not  have  had  such  an  interview, 
that  he  resigned  his  office  on  the  eighteenth  of  June,  and  had  no 
interview  with  Rawson  at  any  time  in  July. 

The  answer  was  not  only  responsive,  but  was  important  evidence 
for  the  defendant.  But  the  conclusive  answer  to  the  counsel's 
suggestion  is,  that  the  court  did  not  put  the  exclusion  of  the  evi- 
dence on  the  ground  suggested. 

A  more  singular  ground  for  sustaining  the  ruling  of  the  court  is, 
that  the  whole  deposition  was  taken  by  the  jury,  and  they  had 
before  them  the  evidence  excluded.  I  assume  that  the  answers  to 
the  cross-interrogatories  were  taken  by  the  jury.  If  so,  then  evi- 
dence excluded  by  the  court  was  permitted  to  go  to  the  jury,  and  to 
be  considered  by  them,  however  fatal  it  might  be  to  the  defendant. 

The  defendant's  counsel  assented  thatt  the  jury  might  take  the 
Hun— Vol.  X.        69 
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deposition,  and  he  cannot  complain  of  it;  but  he  has  the  right  to 
insist  that  he  should  not  be  held  responsible  for  evidence  that  he 
was  not  permitted  to  discuss  before  the  jury. 

The  conclusion  at  which  we  have  arrived  on  the  point  under  con- 
sideration renders  it  unnecessary  to  examine  any  of  the  other 
points  discussed  by  the  appellant's  counsel. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 


Present  —  Mullin,  P.  J.,  Smifh  and  Talcott,  J  J. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  event. 


NOAH  D.  CORNISH,  Respondent,  v.  THE  FARM  BUILD- 
INGS FIRE  INSURANCE  COMPANY,  Appellant. 

PdUcy  of  insurance  —  increoae  ofriak  —  when  ease  should  helrftto  ike  jury. 

This  action  was  brought  upon  a  policy  of  insurance  which  provided  that  "any 
-  increase  of  hazard  or  material  change  shall  avoid  this  policy,  without  consent 
indorsed  hereon. "  The  defense  was  that  the  premises  became  and  were  unoccu- 
pied at  the  time  of  the  fire.  Upon  the  trial,  three  witnesses,  called  by  the 
defendant,  testified  that  they  were  insurance  agents,  and  the  risk  was  increased 
by  the  non-occupancy  of  the  premises.  No  witnesses  were  caUed  by  plaintiff 
on  this  point. 
Defendant's  counsel  asked  the  court  to  direct  a  verdict  on  the  ground  that  it  was 
proved,  without  contradiction,  that  the  risk  had  been  increased,  ffdd,  that  it 
was  not  error  for  the  court  to  refuse  so  to  do;  that,  although  the  evidence  was 
competent  and  entitled  to  great  weight,  the  jury  had  the  right  to  decide  the 
question  of  increase  of  risk  upon  their  own  views  upon  that  question. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

The  action  was  brought  to  recover  the  amount  of  a  policy  of 
insurance  issued  on  a  house  of  the  plaintiff. 

8.  Ea/rl^  for  the  appellant. 

H.  C.  Ki/ngshwry^  for  the  respondent 
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MuLLINj  P.  J. : 

The  defendant  insured  the  plamtifiPs  dwelling-honfie  and  bam, 
situate  somewhere  in  Chautauqua  county,  for  the  term  of  three 
years  from  the  29th  of  January,  1878,  in  the  sum  of  $2,475. 

The  policy  contained  the  following  condition :  "Any  increase  of 
hazard  or  material  change  shall  avoid  this  poUcy,  without  consent 
indorsed  hereon." 

When  the  property  was  insured,  the  buildings  were  occupied  by 
a  tenant  of  the  plaintiff,  and  they  continued  to  be  so  occupied  until 
the  forepart  of  May,  before  the  fire,  which  occurred  on  the  4th  of 
July,  1874,  when  the  tenant  left,  and  the  premises  were  not  again 
occupied  by  any  person,  and  were  not  occupied  at  the  time  of 
the  fire. 

The  defendant,  on  the  trial,  called  three  witnesses,  who  testified 
that  they  were,  and  had  been  for  several  years,  insurance  agents, 
and  accustomed  to  examine  risks  and  adjust  losses,  and  that  the  risk 
of  the  insurance  was  increased  by  reason  of  the  premises  insured 
being  unoccupied  ;  and  the  reasons  for  so  testifying  were,  that  the 
buildings  were  more  liable  to  be  occupied  by  tramps  and  children. 

The  plaintiff  gave  no  evidence  on  the  question  whether  the  risk 
was  increased  because  the  premises  were  unoccupied. 

At  the  close  of  the  evidence,  the  defendant's  counsel  asked  the 
court  to  order  a  verdict  for  the  defendant,  on  the  ground  that,  by 
the  evidence,  the  risk  had  been  proved  to  have  been  increased, 
and  there  was  no  conflicting  evidence  on  that  point. 

The  court  refused  to  order  a  verdict  as  requested,  and  defendant's 
counsel  excepted. 

The  counsel  asked  the  court  to  charge  the  jury  that  the  policy 
became  void  by  reason  of  the  premises  being  unoccupied.  The 
court  refused  so  to  charge,  and  defendant's  counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  on  which  judgment 
was  entered,  and  from  it  the  defendant  appeals. 

When  the  evidence  in  a  cause  is  conflicting,  and  when  different 
constructions  may  be  put  upon  the  same  writing  or  statement,  or 
different  inferences  may  be  drawn  from  the  same  state  of  facts,  the 
questions  of  fact  must  be  submitted  to  the  jury,  and  the  court  has 
no  authority  to  take  it  from  them. 

In  the  case  before  us  the  question  was  not  one  of  skill  or  science 
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merely ;  it  was  one  that  the  jury  could  have  decided  if  the  evidence 
of  the  experts  had  not  been  given.  Their  evidence  was  competent, 
and  entitled  to  great  consideration  in  deciding  the  question  of  fact, 
but  it  was  not  controlling.  The  jury  had  the  right  to  decide  the 
question  of  increase  of  risk,  upon  their  own  views  upon  that 
question.  {Grcmt  v.  Howard  Ins.  Co.y  5  Hill,  10,  and  cases  cited.) 
The  judgment  must  be  affirmed. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smtth,  JJ. 

Judgment  affirmed. 


THE   NATIONAL   BANK    OF    AUBURN,  Rbspootbnt,  v. 
EDWIN  LEWIS,  Impleaded,  etc.,  Appbllaih'. 

A  plea  of  usury  must  set  forth  the  usurious  agreement,  the  names  of  the  parties 
between  whom  it  was  made,  the  amount  loaned,  the  amoimt  of  usury  agreed 
to  be  paid,  the  length  of  time  for  which  the  loan  was  agreed  to  be  made,  and 
that  the  agreement  was  corrupt. 

An  answer  which  fails  to  aUege  any  agreement  between  the  parties,  but  merely 
alleges  that  the  plaintiff  took  and  reserved  more  than  seven  per  cent,  without, 
so  far  as  appears,  the  consent  of  the  borrower,  is  fatally  defective. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  tliis  action  by  the  court  without  a  jury. 

The  action  is  on  a  note  made  by  Beach  Brothers  &  Co.,  for 
$1,680,  bearing  date  the  81st  of  August,  1874,  payable  three  months 
after  date  to  the  order  of  William  Baker  at  the  National  Bank  of 
Auburn. 

The  answer  contains  six  defenses : 

The  first  is  a  denial  of  the  delivery  to  the  plaintiff  of  said  note, 
or  that  he  is  indebted  thereon. 

Second.  That  he  was  an  indorser  on  said  note  for  accommodation 
of  the  makers,  and  without  any  consideration  therefor ;  that  it  was 
made  and  indorsed  for  the  sole  purpose  of  being  discounted  by  the 
plaintiff  for  the  sole  benefit  of  the  makers,  which  facts  were  known 
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fco  the  plaintifi  at  the  time  of  the  dificount,  and  that  at  the  time  of  the 
diflcoant  the  plaintiff  knowingly,  corruptlj  and  usnrioufily  deducted 
therefrom,  and  took  and  received  or  charged  by  way  of  discount, 
and  knowingly  and  corruptly  took,  received  and  reserved  for  the 
loan  or  forbearance  of  the  sum  mentioned  in  the  note  for  the  time 
it  had  to  run  a  sum  larger  than  at  the  rate  of  seven  per  cent  per 
annum  to  wit,  the  sum  of  $160,  or  thereabouts,  whereby  said  note 
and  indorsement  became  void  by  the  laws  of  this  State. 

Third.  The  third  defense  sets  up  the  same  matters,  and  alleges 
that  the  taking  of  the  illegal  interest  was  contrary  to  the  act  of  con- 
gress, entitied  an  act  to  provide  a  national  currency,  approved  Feb- 
ruary 25,  1863,  and  said  note  became  void. 

Fourth.  The  fourth  defense  is  a  denial  of  the  corporate  existence 
of  the  plaintifi. 

Fifth.  The  fifth  defense  is  the  same  as  the  second,  except  that  it 
claims  that  taking  illegal  interest  should  be  held  to  be  a  forfeiture 
of  the  entire  interest  which  said  note  carries  with  it. 

Sixth.  The  sixth  defense  is  that  said  note  was  the  last  renewal  of 
a  long  series  of  renewals,  on  each  of  which  plaintiff  received  and 
took  usurious  interest,  and  that  the  aggregate  of  said  sums  of  usuri- 
ous interest  should  be  deducted  from  the  amount  due  on  said  note. 

On  the  trial  the  defendant  admitted  the  corporate  existence  of  the 
plaintiff. 

The  note  was  then  read  in  evidence.  The  defendant  admitted 
protest  and  notice,  and  the  amount  of  interest  due  on  said  note,  and 
the  plaintiff  rested. 

The  plaintiff  conceded  that  defendant  was  an  accommodation 
indorser  without  consideration. 

The  defendant  called  the  plaintiff's  teller,  and  was  proceeding  to 
examine  him  when  plaintiff's  counsel  objected  to  any  evidence 
being  given  in  support  of  the  allegations  or  defenses  in  the  answer, 
on  the  ground  that  they  set  up  no  defense  to  the  action. 

The  objection  was  sustained  by  the  court  and  defendant's  counsel 
excepted. 

The  defendant's  counsel  thereupon  offered  to  prove  the  matters 
set  up  in  his  several  defenses,  except  the  fourth,  to  which  the  plain- 
tiff's counsel  objected.  The  court  sustained  the  objection  and 
defendant's  counsel  excepted. 
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470  NATIONAL  BANK  OP  ATTBITRN  v.  LEWIS. 

FOUBTH  DjSPARTBOENT,  AfBIL  TbBM,  1877. 

The  court  ordered  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  note  and  interest  thereon  from  its  maturity,  and  from 
that  judgment  the  defendant  appeals. 

SoUm  Tracy ^  for  the  appellant. 

E.  H.  Avery y  for  the  respondent. 

MuLLDT,  P.  J. : 

All  the  defenses,  except  the  fourth,  are  based  upon  usury,  and  if 
that  defense  is  not  available,  it  will  not  be  necessary  to  consider  any 
of  the  allegations  connected  with  it. 

The  plea  of  usury  at  the  common  law,  and  the  answer  setting  up 
the  same  defense  under  the  Code,  must  set  forth  the  usurious  agree- 
mejit,  the  names  of  the  parties  between  whom  it  was  made,  the 
amount  loaned,  the  amount  of  usury  agreed  to  be  paid,  the  length 
of  time  for  which  the  loan  was  agreed  to  be  made,  and  that  the 
agreement  was  corrupt.  {Mwrmmg  v.  Tyler^  21  N.  Y.,  567 ;  Fay 
V.  Qrwnsteedy  10  Barb.,  321 ;  G<yuld  v.  Horner^  12  id.,  601 ;  BamJcs 
V.  Vam,  Antwerp^  5  Abb.  Pr.,  411 ;  SmaJley  v.  Doughty ^  6  Bosw., 
66 ;  Nat.  Bh  of  Metropolis  v.  OrouM,  48  Barb.,  266.) 

The  averments  of  usury  in  the  several  defenses  are  substantially 
in  the  same  language,  and  are  in  the  following  words :  ^^  Plaintiff 
discounted  said  note  for  the  sole  benefit  of  said  makers  thereof, 
and  then  and  there,  at  the  time  of  the  said  discount  thereof,  know- 
ingly, corruptly  and  usuriously  deducted  therefrom,  and  took  and 
received,  reserved  or  charged  by  way  of  discount,  and  then  and  there, 
knowingly,  corruptly  and  usuriously,  took,  received,  reserved,  or 
charged  for  the  loan  or  forbearance  of  the  sum  of  money  secured 
thereby,  for  the  time  the  same  then  had  to  run,  to  wit,  for  the  time  of 
three  months,  and  three  days,  including  the  days  of  grace  allowed 
by  law  upon  commercial  paper,  payable  on  time,  a  sum  of  money 
much  larger  than  at  and  after  the  rate  of  seven  per  cent  per  annum, 
to  wit,  the  sum  of  $160  or  thereabouts." 

It  will  be  seen  that  the  answers  do  not  even  allege  an  agreement 
between  the  parties.  On  the  contrary,  the  averment  is,  that  the 
plaintiff  took  and  reserved  more  than  seven  per  cent  without,  so 
far  as  the  answer  alleges,  the  consent  of  the  borrower. 
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Fourth  Dbpajitment,  Afbil  Term,  1877. 

Snch  an  answer  is  fatally  defective,  and  .no  attempt  was  made  to 
amend  it. 

The  defenses  were  properly  rejected  because  of  the  defects  in 
the  answer. 

The  judgment  must  be  affirmed. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smffh,  J  J. 

Judgment  affirmed.  'lo  ml 

~ior~47i' 

81  AD«229 


EPHKAIM  V.  HORN  and  others,  Appellants,  v.  LOREN  R 

PULLMAN  AND  OTHERS,   RESPONDENTS. 

ProbctU  cf  toiU — odmisshnB  qf  dmtees  —  uihen  adrnMiiU  —  Improper  r^ection  of 
evidence  by  nirrogate — teJien  his  judgment  revereed  becaiue  of. 

The  appellants  contested  before  the  surrogate  the  probate  of  the  will  of  one 
Horn,  on  the  ground  of  incapacity  and  of  fraud  and  undue  influence. 
The  testator  devised  the  property  to  a  granddaughter  and  her  husband.  Jointly. 
Upon  the  hearing,  the  counsel  for  contestant  proposed  to  prove  statements  of 
the  granddaughter,  made  at  or  about  the  time  of  making  the  will,  that  the  testa- 
tor ought  to  leave  all  his  property  to  herself  and  husband;  that  she  had  con- 
sulted a  physician  as  to  his  mental  capacity;  that  he  would  do  whatever  she 
asked  him;  that  they  meant  to  have  the  property;  which  evidence  was,  upon 
the  objection  of  the  counsel  for  the  proponents,  rejected.  Held,  that  this  was 
error. 

Where  competent  evidence  has  been  rejected  by  the  surrogate,  his  judgment  or 
decree  will  not  be  reversed,  unless,  if  such  evidence  had  been  received  and  a 
finding  had  been  made  in  confomuty  thereupon,  the  court  would  have  affirmed 
the  decree. 

Appeal  from  a  decree  of  the  surrogate  of  Herkimer  comity, 
admitting  to  probate  the  will  of  Oomelius  Horn,  deceased. 

Probate  of  the  will  was  contested  on  the  ground  of  the  mental 
incapacity  of  the  testator,  find  of  fraud  and  undue  influence  prac- 
ticed upon  him  by  the  beneficiaries  under  the  wilL 

ff.  J.  CooJomghomi^  for  the  appellants. 

8.  S.  Morgcmj  for  the  respondents. 
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472  HORN  V.  PtTLLMAN. 

Fourth  Defabtment,  April  Tsrh,  1877. 

MuLLiN,  P.  J. : 

The  contestantB  utterly  failed  to  make  a  case  before  the  surrogate, 
establishing  either  a  defective  execution  of  the  will,  insanity  of 
the  testator,  or  that  it  was  the  result  of  undue  influence  on  the 
part  of  devisees  or  other  persons  over  the  testator. 

The  most  that  can  be  said  to  be  proved  by  the  contestants  is,  that 
the  testator  was  an  old  man  laboring  under  some  of  the  infirmities 
incident  to  old  age,  but  his  mind  was  sound  and  his  capacity  to  make 
a  will  as  good  as  that  of  the  majority  of  persons  of  the  same  age. 

He  was  suffering  from  a  disease  the  effect  of  which  was  to  weaken 
and  ultimately  to  destroy  his  mind,  but  at  and  near  the  time  when 
the  will  was  executed  he  was  able  to  transact  ordinary  business,  and 
to  understand  the  claims  of  the  members  of  his  family  on  his  bounty. 

By  wills,  prior  in  date  to  the  one  offered  for  probate,  he  had  made 
a  very  different  disposition  of  his  property  from  that  made  by  the 
one  under  consideration.  This  fact  is  entitled  to  considerable 
weight  in  determining  the  questions  of  capacity  and  undue  influence, 
but  if  it  is  true  that  his  children  declined  to  take  him  to  their  houses 
and  take  care  of  him,  and  the  devisees  took  upon  themselves  the 
burthen  of  caring  for  him,  diseased  and  disabled  as  he  was,  it  was 
natural  that  he  should  give  them  his  property  rather  than  to  his 
children. 

On  the  hearing,  the  contestants  called  as  a  witness  Samuel  W. 
Butterfield,  who  testified  that  he  saw  Mrs.  Cornelius  PuUman,  one 
of  the  devisees  named  in  the  will,  at  his  house  in  September,  1875, 
and  had  a  conversation  with  her  about  the  testator  and  his  will. 

The  counsel  for  the  contestant  then  asked  the  witness,  ^^  what  was 
that  conversation."  The  question  was  objected  to  by  the  counsel 
for  the  proponents  as  incompetent  and  immaterial  and  the  objection 
was  sustained. 

The  contestants'  counsel  then  offered  to  prove  by  the  witness  that 
she  had  said  they  had  got  the  property.  They  had  got  it  so  fixed 
that  if  the  children  of  Horn  contested  the  will,  they  would 
have  to  pay  their  own  costs.  He  also  offered  to  prove  that  she  had 
stated  that  they  had  consulted  a  physician  beforehand,  to  see  if  he 
was  competent  to  make  a  will,  and  that  her  grandfather  was  a  nice 
old  man,  and  he  would  do  any  thing  she  asked  him  to ;  these  offers 
were  severally  objected  to,  and  the  objections  sustained. 
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FOTTBTH  Dbpartkbht,  Afril  Tbbm,  1877. 

The  eontestantfl'  counsel  then  ofEered  to  prove  that  Mrs.  Pullman 
said  to  Jane  Horn,  that  she  (Mrs.  P.)  thought  that  what  property 
her  grandfather  (the  testator)  has  got,  when  he  is  done  with  it,  he 
ought  to  wUl  to  Mrs.  P.  and  her  husband,  as  they  were  the  ones 
that  had  worked  for  him,  and  done  for  him  and  waited  on  him ; 
they  were  the  ones  that  ought  to  have  it,  and  they  are  going  to  have 
it,  too.     The  evidence  offered  was  objected  to,  and  rejected. 

The  ruling  of  the  surrogate  upon  these  offers  of  evidence  presents 
two  questions,  and  these  are : 

First.  Were  the  declarations  of  Mrs.  Pullman  admissible  in  evi- 
dence against  herself  and  husband  or  against  her  alone  ?  and. 

Second.  If  competent,  was  the  evidence  offered  and  rejected  so 
material  as  that,  if  received,  the  surrogate  might,  upon  it,  in  conn^< 
tion  with  the  other  evidence  in  the  case,  have  refused  to  admit  the 
will  to  probate  % 

By  the  will,  the  farm  and  property  were  devised  to  Pullman  and 
wife,  jointly. 

It  is  said,  in  1  Greenleaf  on  Evidence,  section  174,  that  in  the  absence 
of  fraud,  if  the  parties  (plaintiff  and  defendant)  have  a  joint  inter- 
est in  the  matter  in  suit,  an  admission  made  by  one  is,  in  general, 
evidence  against  all,  *  *  *  and  when  several  were  both  lega- 
tees and  executors  in  a  will,  and  also  appellees  in  a  question  upon 
the  probate  of  a  will,  the  admission  of  one  of  them,  as  to  facts  which 
took  place  at  the  time  of  Tnaking  the  wiU,  showing  that  the  testatrix 
was  imposed  upon,  was  held  receivable  in  evidence  against  the 
validity  of  the  will.  {Jackson  v.  Vmly  7  Wend.,  125 ;  Osgood  v. 
The  Mamhattcm  Co.^  8  Cow.,  612 ;  Atkms  v.  Sa/nger,  1  Pick.,  192 ; 
Sndth  V.  Sergmt,  2  Hun,  107.) 

The  evidence  offered  waa  improperly  excluded. 

We  now  come  to  the  question,  whether  the  decree  of  the  surro- 
gate should  be  reversed,  because  of  the  improper  rejection  of  the 
evidence  offered. 

In  Clwpp  V.  FvUerion  (34  N.  Y.,  190)  the  Court  of  Appeals 
held  that,  if  in  reviewing  the  proceedings  before  a  surrogate,  it  is 
made  apparent  upon  the  whole  case,  irrespective  of  evidence  improp- 
erly admitted,  that  the  testator  was  clearly  competent  and  that  the 
will  was  properly  admitted  to  probate,  the  court  below  was  right 
in  holding  that  the  error  was  not  fatal 
Hun— Vol.  X.  60 
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474  BUCHANAN  v.  SMITH. 

FouBTH  Department,  April  Term,  1877. 

In  thnfi  deciding,  the  conrt  mnfit  have  assumed  that  the  illegal 
evidence  did  not  and  could  not  impair  the  force  of  the  competent 
evidence  so  as  to  justify  the  inference,  that  it  operated  prejudicially 
on  the  mind  of  the  surrogate. 

It  seems  to  me,  the  same  principle  should  be  applied  when  com- 
petent evidence  is  rejected.  The  court  sitting  in  review  of  the  action 
of  the  surrogate  should  inquire  whether,  if  the  evidence  rejected 
had  been  received  and  a  finding  in  conformity  therewith  had  been 
had,  the  court  would  affirm  the  decreee.  If  it  would,  then  the 
decree  should  be  reversed  by  reason  of  the  rejection  of  the  evidence 
offered,  otherwise  the  error  should  be  disregarded. 

In  this  case,  neither  insanity  nor  undue  influence  was  established 
by  the  contestants.  The  proof  offered  and  rejected,  although  com- 
petent upon  one  or  both  of  these  questions,  fell  far  short  of  estab- 
lishing either,  nor  would  it  establish  either  when  added  to  the 
other  evidence  in  the  case  upon  those  issues. 

The  decree  of  the  surrogate  should  be  affirmed,  with  costs. 

Present — MuLLDsr,  P.  J.,  Taloott  and  Smtth,  J  J. 
Decree  of  surrogate  affirmed,  with  costs. 


CHARLES  BUCHANAN,  Appbllaot,  v.  JOHN  W.  SMITH, 

Respondbnt. 

Loan  of  arHdes  far  a  specific  pwrpoie^UahiUty  €f  borrower,  if  they  are  need  for 
other  purposes  ^bwrden€f  proof  as  to  cause  of  ir^ries. 

Plaintiff  loaned  a  yoke  of  oxen  to  defendant  to  plow  up  a  hedge.  Defendant 
used  them  not  only  for  this  purpose,  but  also  to  draw  stone  and  to  load  large 
stone  upon  a  stone-boat  HM,  that  drawing  stone  and  rolling  them  on  a  boat 
were  not  the  uses  for  which  the  oxen  were  loaned,  and  that  defendant  was  lia 
ble  for  any  injuries  to  the  cattle  occasioned  thereby. 

Upon  the  trial  of  an  action  to  recover  for  injuries  sustained  by  one  of  the  oxen, 
it  appeared  that  the  oxen  were  sound  when  taken  by  defendant;  while  in  his 
control  they  were  put  to  unauthorized  uses;  that  when  returned  one  of  them 
was  lame.  Defendant  gave  no  evidence  as  to  how  the  injury  was  occasioned. 
Held,  that  it  was  a  reasonable  inference  that  the  injury  occurred  while  they 
were  improperly  used. 
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FoTJRTH  Depa&tmknt,  Afbil  Tkbm,  1877. 

Appeal  from  an  order  of  the  Oounty  Oourt  of  Wayne  connty, 
denying  a  motion  by  plaintiS  for  a  new  €rial,  made  on  a  case  and 
exceptions  after  a  nonsuit  had  been  been  directed  by  the  court. 

E.  M.  Walker y  for  the  appellant. 

J.  TT.  Hoag,  for  the  respondent. 

MuLLiN,  p.  J. : 

In  April,  1875,  the  defendant's  wife  applied  to  the  plaintiff,  in 
behalf  of  defendant.,  for  the  use  of  a  yoke  of  oxen,  of  which  he 
was  the  owner,  to  plow  up  a  hedge.  Defendant  consented,  and  the 
next  day  defendant's  son  went  to  plaintifPs  house  and  got  the  cattle. 
They  were  then  sound  and  in  good  order.  They  were  returned  in 
the  afternoon  of  the  same  day,  about  three  o'clock ;  one  of  them 
was  then  lame  in  the  shoulder,  and  the  leg  was  covered  with  mud. 
The  lameness  continued  some  three  months,  and  plaintiff  paid  out 
three  dollars  for  medicine  for  it. 

About  nine  a.  m.,  of  the  day  on  which  the  oxen  were  taken  by 
defendant^  it  began  to  storm,  and  it  rained  and  snowed  for  about 
two  hours.  The  cattle  were  used  during  the  storm,  not  only  in 
plowing  the  hedge,  but  in  drawing  stone  and  in  loading  a  large 
stone  on  a  stone-boat. 

The  defendant  had  pulled  up  alder  bushes  in  the  vicinity  of  the 
hedge,  leaving  holes  in  the  ground  where  the  alders  had  grown. 

Defendant  told  plaintiff  that  the  ox  had  stepped  on  a  rolling 
stone  and  had  thus  caused  its  lameness. 

Several  witnesses  were  permitted  to  testify,  notwithstanding  the 
defendant's  objection,  that  it  was  not  proper  to  use  the  oxen  in 
the  storm,  although  it  came  on  while  the  cattle  were  used  by 
defendant. 

No  evidence  was  given  on  the  part  of  the  defendant.  The 
action  was  commenced  in  a  Justice's  Oourt  of  the  county  of  Wayne 
to  recover  damages  for  the  injury  to  the  ox,  and  for  loss  of  its 
service.    The  phdntiff  had  judgment. 

The  defendant  appealed  to  the  Oounty  Oourt  of  the  county  of 
Wayne,  and,  on  the  trial,  the  facts  hereinbefore  set  forth  were 
proved  on  the  part  of  the  plaintiff. 
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476  BUCHANAN  v.  SMTTH. 

FouBTH  Dbpabtmbnt,  April  Tbbm,  1877. 

The  court,  on  motion  of  the  defendant,  nonsuited  the  plaintiff. 
To  which  raling  and  decision  the  plaintifiPs  counsel  excepted. 

The  plaintifiPs  counsel  moved  for  a  new  trial  in  said  court,  and  the 
motion  was  denied,  with  costs,  and  from  that  order  the  plaintiff 
appeals  to  this  court. 

The  general  rule  is,  that  to  entitle  a  plaintiff  to  recover  for  injury 
to  property  hired  by  him  to  another  for  a  compensation  to  be  paid 
by  the  lattter,  he  must  prove  that  the  injury  was  caused  by  reason 
of  the  negligence  of  the  hirer.  (Story  on  Bailments,  §§  397,  399, 
413 ;  Barrmgton  v.  Snyder^  3  Barb.,  380.) 

The  hirer  is  bound  to  exercise  ordinary  care  in  the  use  of  the 
property,  and  if  he  fails  to  use  that  measure  of  care,  he  is  responsi- 
ble to  the  owner  for  the  damages  resulting  from  his  neglect.  (Story 
on  Bailments,  sections  above  cited.) 

The  hirer  cannot  use  the  property  hired  for  any  purpose  other 
than  that  for  which  he  disclosed  to  the  owner  he  intended  to  use  it ; 
and  if  he  appropriates  it  to  another  use,  and  it  is  injured  while  so 
used,  the  hirer  is  liable  for  whatever  damages  are  sustained  by  it, 
but  he  may  be  liable  also  ba  for  a  conversion  of  it.  (Stoiy  on  Bail- 
ments, §  413 ;  Collins  v.  Bevmett,  46  N.  Y.,  490.) 

Drawing  stone  and  rolling  them  on  to  ^  stone-boat  were  not  the 
uses  to  which  plaiatiff  was  informed  the  oxen  were  to  be  applied ; 
and  the  defendant  was  therefore  liable  for  the  damages  sustained  by 
them.  The  defendant's  counsel  insists  that  before  the  defendant 
can  be  held  liable  for  the  wrongful  use  of  the  oxen,  it  was  incum- 
bent on  the  plaintiff  to  prove  that  they  were  injured  while  so 
improperly  used. 

They  were  shown  to  be  sound  when  taken  by  defendant ;  that 
they  were  used  for  purposes  not  disclosed  to  the  plaintiff*  and  one 
of  them  was  lamed  while  in  defendant's  custody;  he  could  have 
proved  precisely  how  the  injury  occurred,  but  did  not,  and  the  infer- 
ence was  a  reasonable  one  that  the  injury  occurred  ^hile  they  were 
improperly  used.    {CoUms  v.  Bermetty  mpra.) 

It  is  said  that  the  plaintiff  proved  by  the  admission  of  the 
defendant  how  the  injury  was  done  to  the  ox,  and  that  was  by  step- 
ping on  a  rolling  stone.  But  the  mud  on  the  leg,  and  the  lameness 
of  the  shoulder  would  indicate  that  it  had  stepped  into  a  hole  and 
had  thus  spramed  the  Hmb. 
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FouBTH  Depabtmbmt,  Afril  Tbbm,  1877. 

The  mnd  on  the  leg  is  accounted  for  by  the  defendant's  connsel 
as  caused  by  the  ox  stepping  in  the  farrow,  and  cites  us  to  the  testi- 
mony of  the  witness  Taintor.  Taintor  does  not  testify  to  any  such 
thing.  He  says  the  lame  ox  was  the  one  that  would  go  in  the  fur- 
row. But  it  is  not  proved  that  he  went  in  the  furrow,  or  that  any 
furrow  was  made. 

No  connection  is  proved  between  the  storm  and  the  injury,  and 
we  cannot  assume  that  the  use  of  the  cattle  during  the  storm  con- 
tributed in  any  degree  to  the  injury. 

The  plaintiff  was  improperly  nonsuited.  The  order  refusing  a 
new  trial  must  be  reversed  and  a  new  trial  granted,  costs  to  abide 
event. 

Present — Mullin,  P.  J.,  Taloott  and  Smith,  J  J. 

Order  of  County  Court  reversed  and  a  new  trial  granted,  costs  to 
abide  event 
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CAEOLINE  PEACH,  Respondent,  v.  THE  CITY  OF  UTICA,  M*d504 

Appellant. 

OUif  €f  U^iea-^UdbiUiy  of,  for  d^eeU  in  JUghway --funds  vn  treatwry  to  make 
rtpain,  not  euenUalto  —  Bight  qf  persona  with  dtfecOoe  sight  to  tra/cel  in  streets  — 
NofUee  to  dty — how  proved. 

In  an  action  against  the  city  of  Utica  to  recover  for  injuries  sustained  in  conse- 
quence of  a  defect  in  a  street  therein,  held,  tiiat  as  the  common  council  was 
declared  by  the  charter  to  be  commissioners  of  highways,  the  city  was  bound 
to  keep  the  streets  and  walks  in  repair,  and  in  case  it  failed  so  to  do,  and 
injury  resulted  therefrom,  it  was  liable  to  the  person  injured  for  such  damages  ^ 

as  he  might  sustain  thereby. 

Such  liability  does  not  depend  upon  whether  or  not  the  city  has  funds  in'  its 
treasury  to  pay  for  making  or  repairing  streets,  but  upon  the  question  whether 
or  not  it  has  the  power  to  raise  funds  to  defray  such  expenses. 

The  fact  that  a  person  is  old,  and  tliat  his  sight  is  defective,  does  not  deprive  him 
of  the  right  to  travel  in  the  streets  and  upon  the  walks,  provided  he  uses  such 
reasonable  care  and  caution  as  a  person  laboring  under  those  infirmities  would 
ordinarily  exercise. 

Although  notice  to  one  of  the  aldermen  of  a  defect  in  the  highway  is  not  enough 
to  charge  the  city,  with  notice,  yet  qtiare,  whether  notice  to  a  considerable 
somber  of  the  aldermen  would  not  be  sufficieAt 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

John  D.  Kemarij  for  the  appellant. 

S.  J.  Ba/rrow8y  for  the  respondent. 

Mttllin,  p.  J. : 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  rendered  at 
the  Oneida  Circuit  in  January,  1876. 

The  plaintiff,  in  the  evening  of  the  8th  of  May,  1875,  while  pass- 
ing from  a  store  in  the  city  of  TJtica,  where  she  had  gone  to  make 
purchases,  stepped,  as  she  claims,  into  a  hole  in  the  sidewalk  on  the 
westerly  side  of  Steuben  street,  in  said  city,  at  the  crossing  of 
Hobart  street,  broke  the  tendon  at  or  near  the  heel  of  one  of  her 
feet,  was  made  lame,  suffered  a  good  deal  of  pain  and  was  unable, 
for  a  considerable  time,  to  leave  her  house,  and  at  the  time  of  the 
trial  she  was  still  suffering  from  the  injury. 

It  was  proved  that  she  was  seventy-four  years  of  age ;  her  sight 
was  defective ;  she  used  spectacles  when  she  was  following  her  busi- 
ness, which  was  that  of  sewing,  but  did  not  have  them  on  while 
she  was  on  her  way  to  and  from  the  store.  She  was  not  accustomed 
to  travel  in  the  night.  There  were  three  young  ladies  in  company 
with  her  at  the  time  of  the  injury,  two  of  them  walked  some  feet 
ahead  of  her,  the  other  only  about  a  foot  from  her,  they  passed  the 
hole  in  safety.  The  accident  occurred  about  nine  o'clock  in  the 
evening,  and  it  was  then  quite  dark.  She  exercised  no  particular 
care  in  traveling  along  the  walk. 

One  of  the  aldermen  of  the  city  was  called  as  a  witness  by  the 
plaintiff,  and  was  asked  by  the  plaintiff's  counsel  whether,  prior  to 
the  day  of  the  injury,  he  had  crossed  Hobart  street  on  the  westerly 
side  of  Steuben.  The  question  was  objected  to  by  the  defendant's 
counsel.  The  plaintiff's  counsel  stated  the  object  of  the  question 
was  to  show  he  knew  the  walk  was  out  of  repair.  The  objection 
was  overruled,  and  defendant's  counsel  excepted. 

The  defendant's  counsel  moved  for  a  nonsuit  on  the  grounds : 

First.  That  defendant  is  not  liable  in  actions  of  this  nature,  as  it 
acts  judicially  under  its  charter,  and  it  has  no  funds  under  its  control 
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for  the  purpose  of  repairing  or  relaying  side  or  crosswalks.  It  has 
no  power  to  nse  any  portion  of  the  general  city  funds  for  such  a 
purpose. 

Second.  The  plaintifE  waa  chargeable  with  negligence  contribut- 
ing to  the  injury. 

It  wafl  proved  that  the  plaintiff,  after  the  injury,  without  the 
approval  of  her  physician,  had  applied  poultices  to  the  injured  parts 
for  a  period  of  some  two  weeks,  and  the  defendant's  offered  to  show 
that  in  other  cases  the  injury  had  been  aggravated  by  such  treat- 
ment.   The  evidence  was  objected  to,  and  rejected. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury, 
that  ordinary  care  and  prudence  on  a  dark  night  requires  the  vigi- 
lant uses  of  her  senses  of  sight  and  fedling  in  a  person  of  the  plain- 
tiff 's  age,  with  her  faculties. 

The  court  said  in  reply :  "  I  would  not  put  it  in  that  shape,  perhaps, 
but  substantially  that.  I  would  say  it  requires  such  care  as  a  reason- 
able person  under  such  circumstances  ought  to  exercise." 

The  defendant's  counsel  excepted  to  the  modification  of  the  offer 
made  by  the  court  and  insisted  that  the  charge  should  be  in  the 
language  of  the  request. 

The  plaintiff  had  a  verdict  for  $500,  upon  which  judgment  was 
entered,  and  from  it  the  defendant  appeals. 

The  appellant  having  appealed  from  the  judgment  only,  we  can 
review  only  questions  of  law.  To  enable  us  to  review  the  facts, 
there  should  have  been  a  motion  for  a  new  trial  and  an  appeal  from 
the  order  refusing  it.  i^Thwrher  v.  Hwrlem  Bridge^  eto.y  B.  B.  Oo.y 
60  N.  Y.,  326.) 

A  nonsuit  was  properly  refused  on  the  first  ground  stated  by  the 
counsel. 

The  common  council  are  declared  by  the  charter  to  be  commis- 
sioners of  highways  within  the  limits  of  the  city,  and  being  such, 
the  city  is  bound  to  keep  the  streets  and  walks  in  repair,  and  if  not 
done  and  injury  results  from  the  omission,  it  is  liable  to  the  person 
injured  for  such  damages  as  he  may  thereby  sustain.  ( G(m/rad  v. 
The  Trustees  of  Ithaca,  16  N.  Y.,  158 ;  West  v.  The  ViOage  of 
Brochport,  id.,  161 ;  Rmes  v.  City  ofLochporty  41  How.  Pr.  R,  435.) 

The  liability  does  not  depend  upon  whether  the  city  has  funds 
in  its  treasury  to  pay  for  making  or  repairing  streets  and  walks,  but 
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whether  it  has  the  power  to  raise  funds  to  defray  such  expenses. 
{Ernes  V.  City  of  Lodkporty  mpra,) 

The  city  of  Utica  has  ample  power  to  raise  money  for  such  purposes. 
(Chap.  18,  Laws  of  1862,  §  108.) 

If  the  defendant's  counsel  is  right  in  his  proposition  that  the 
defendant  is  not  liable  for  the  injury  in  this  case,  because  it  is 
clothed  with  judicial  power  to  determine  when  the  streets  or  walks 
are  out  of  repair,  or  because  it  has  not  ample  power  to  raise  funds 
to  pay  for  repairs  of  streets  and  walks,  the  Court  of  Appeals  and 
the  Supreme  Conrt  have  erroneously  decided  a  large  number  of 
cases  within  the  last  thirty  years. 

The  second  ground  on  which  a  nonsuit  was  asked  for  was  equally 
untenable  with  the  former  one*. 

There  was  no  proof  of  contributory  negligence  on  the  part  of  the 
plamtifi.  Because  she  was  old  and  her  sight  imperfect,  she  was  not 
deprived  of  the  right  to  travel  in  the  streets  and  upon  the  walks, 
using  such  reasonable  care  and  caution  as  a  person  laboring  under 
these  infirmities  would  ordinarily  exercise.  In  the  language  of 
HuHT,  Oh.  J.,  in  Da/oeryport  v.  Ruchnum  (37  N.  T.,  568, 573) :  "  The 
streets  and  sidewalks  are  for  the  benefit  of  all  conditions  of  people, 
and  all  have  the  right  in  usiDg  them  to  assume  that  they  are  in  good 
condition,  and  to  regulate  their  conduct  upon  that  ajssumption.  A 
person  may  walk  or  drive  in  the  darkness  of  the  night,  relying  on 
the  belief  that  the  corporation  has  performed  its  duty,  and  that  the 
street  or  the  walk  is  in  a  safe  condition.  *  ♦  ♦  So  one  whose 
sight  is  dimmed  by  age,  or  a  near-sighted  person,  whose  range  of 
vision  was  always  imperfect,  or  one  whose  sight  has  been  injured  by 
disease,  are  each  entitled  to  the  same  rights  and  may  act  upon  the 
same  assumption." 

The  court  very  properly  rejected  evidence  of  the  eflEect  of  poul- 
tices in  cases  other  than  the  one  on  trial. 

It  was  for  physicians  to  say  whether  poultices  were  properly 
applied  by  the  plaintiff,  having  regard  to  the  kind  as  well  as  to 
the  length  of  time  they  were  so  applied.  The  effect  of  them  in 
particular  cases  was  not  a  proper  subject  of  inquiry. 

In  order  to  charge  the  city  with  negligence  in  not  repairing  the 
walk  at  the  place  where  the  injury  occurred,  it  was  incnmbent  on 
the  plaintiff  to  prove  that  the  common  council  knew  of  the  defect 
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a  sofficlent  length  of  time  before  the  accident  to  have  enabled  it 
to  repair  it. 

Notice  to  one  of  the  aldermen  was  not  enough,  but  the  evidence 
of  notice  to  one  of  them  was  so  immaterial  that  it  could  not  injure 
the  defendant.  Several  witnesses  swore  to  the  existence  of  the 
defect  in  the  walk. weeks  before  the  accident,  long  enough  to 
anthorize  the  inference  that  it  was  known  to  the  common  council 
for  a  sufficient  length  of  time  to  enable  them  to  repair  it. 

I  am  not  prepared  to  say  that  notice  to  the  common  council  of 
a  defect  in  a  street  or  walk  may  not  be  proved,  by  showing  that 
it  was  known  to  a  considerable  number  of  the  aldermen.  If  it  may 
be,  then  proof  of  notice  to  one,  although  not  enough  perhaps  to 
charge  the  common  council  with  notice,  yet  it  is  admissible  as  a 
link  in  the  chain  of  proof  and  cannot  be  rejected  as  wholly  incom- 
petent, but  if  sufficient  evidence  is  not  given  to  establish  notice, 
the  party  complaining  of  the  evidence  should  move  to  strike 
it  out 

The  court  charged  the  jury  substantially  as  requested  by  the 
defendant's  counsel,  and  was  not  obliged  to  charge  in  the  precise 
language  of  the  reqnest.    The  judgment  must  be  affirmed. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smtth,  JJ. 

Judgment  afiirmed. 


JOHN  B.  BURNET  and  JOHN  W.  BARKER,  CoianrrEB, 
ETC.,  OP  MOSES  D.  BURNET,  a  lunatic.  Appellants,  v. 
JEAN  E.  B00K8TAVER  and  DANIEL  BOOKSTAVER, 
Rebfondsnts. 

GmimiUee  €fe»MU  €Mdpenon  of  lunaUe  —  cannot  hring  action  of^jeetment. 

The  committee  of  the  estate  and  pereon  of  a  lunatic  cannot  bring,  in  his  own 
name,  an  action  to  recoyer  the  possession  of  real  property  alleged  to  have 
belonged  to  the  lunatic  prior  to  his  appointment 

8ach  action  must  be  brought  in  the  name  of  the  lunatic. 

8ach  a  committee  is  not  the  trustee  of  an  express  trust,  within  the  meaning  of 
section  118  of  the  Code  of  Procedure. 
Hun— Vol.  X.        61 
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Appbal  from  an  order  of  the  Special  Term  nonsuiting  the  plain- 
as.  herein,  and  from  an  order  denying  a  motion  for  a  new  trial 
made  upon  the  minutes  of  the  justice  before  whom  the  action  was 
tried. 

JUaoocky  CUfford  <6  Dohem/^  for  the  appellants.  The  committee 
in  whose  names,  as  plaintifb,  this  action  was  brought  are  ^^  tcnstees  of 
an  express  trust,"  and  as  such  entitled  to  maintain  it  as  brought  by 
them.  (Code  of  Procedure,  §  113 ;  Wait's  Practice,  vol.  1,  p.  105 ; 
Persons  v.  Warren^  14  Barb.,  488,  491,  496 ;  Dam8  v.  Carpenter^ 
12  How.,  287;  Thomas  v.  Berynett^  66  Barb.,  197.)  The  objection 
should  have  been  taken  by  demurrer  under  section  148  of  the  Code, 
and  not  having  been  so  taken,  the  same  was  waived.  {Bobbins  v. 
Wells,  26  How.,  15 ;  Palmer  v.  BamSy  28  N.  Y.,  242 ;  JFkdton  Fire 
Ins.  Co.  V.  BoHdAomy  37  id.,  648 ;  Y<m  Amrmge  v.  Baarett,  8  Bosw., 
857.) 

Buger  <6  Jerm&j/y  for  the  respondents.  An  action  at  law  to 
recover  the  possession  of  real  property  belonging  to  a  limatic  must 
be  brought  in  the  name  of  the  lunatic.  {Petrie  v.  Shoemaker ,  24 
Wend.,  85;  1  Hill,  97;  8  Barb.,  652;  Fields  v.  Parsons,  9  N.  T. 
S.  0.  [1  Hun],  400.) 

MULLIN,  P.  J. : 

The  plaintiffia,  as  the  committee  of  the  person  and  estate  of  Moeea 
D.  Burnet,  bring  this  action  to  recover  the  possession  of  certain 
real  estate  in  the  city  of  Syracuse  which  belonged  to  the  lunatic 
before  the  appointment  of  the  plaintiffs  as  his  committee,  alleged  to 
have  been  illegally  entered  upon,  and  to  be  illegally  withheld  by  the 
defendants. 

The  defendant  Jean  in  her  answer  denies  the  complaint,  and  as 
a  further  defense  alleged  that  in  consideration  that  she  would 
remove  from  her  residence  at  Dunkirk  and  occupy  the  premises  in 
question  in  the  suit,  and  take  care  of  said  Burnet  and  wife  (they 
furnishing  their  own  support)  during  their  lives  and  the  life  of  each 
of  them,  he,  said  Burnet,  would,  by  will,  devise  said  property  to 
said  Jean  in  fee,  or  convey  the  same  to  her  by  deed.  She  avers 
that,  in  pursuance  of  the  said  agreement,  she  removed  to  Syracuse 
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and  went  into  poeseseion  of  said  premises  and  took  care  of  said  Bur- 
net and  wife,  and  is  therefore  entitled  to  a  conveyance  of  said 
premises. 

On  the  trial  at  the  Onondaga  Circuit  in  May,  1876,  the  plaintiffs 
proved  their  appointment  as  committee  of  the  person  and  estate  of 
said  Burnet,  and  the  possession  of  defendants,  and  rested. 

The  defendants  then  moved  that  plaintiffs  be  nonsuited,  because 
the  action  should  have  been  brought  in  the  name  of  the  lunatic  and 
not  in  the  names  of  the  committee. 

The  motion  was  granted  and  the  plaintifib  nonsuited. 

The  plaintifb'  counsel  asked  leave  to  amend  by  altering  the  title 
of  the  action,  so  that  it  should  be  brought  by  the  lunatic  by  his  com- 
mittee, but  the  court  refused  to  allow  the  amendment. 

The  plaintifib'  coimsel  moved  for  a  new  tri^l  on  the  judge's 
minutes,  which  was  refused. 

The  plaintiffs  appeal  from  the  order  directing  the  nonsuit,  and 
from  the  order  refusing  a  new  trial 

Before  the  enactment  of  the  Oode  of  Procedure  both  legal  and 
equitable  actions  on  behalf  of  lunatics  were  required  to  be  brought 
in  their  names  by  the  committee  of  their  persons  and  estates,  except 
in  equity,  when  the  action  was  to  set  aside  a  deed  or  the  act  of  the 
lunatic  on  grounds  of  insanity,  the  action  might  be  brought  in  the 
name  of  the  committee.  {Petrie  v.  Sho&mctkery  24  Wend.,  85 ;  Zone 
V.  ScAermerham,  1  Hill.,  97;  2  Barb.  Oh.  Pr.,  228.) 

In  1845,  the  legislature  passed  an  act  entitled  ^^An  act  in  relation 
to  the  powers  of  receivers  and  committees  of  lunatics  and  habitual 
drunkards."    (Chapter  112  of  the  Laws  of  that  year.) 

By  the  second  section  of  that  act  committees  of  lunatics,  etc., 
appointed  by  order  of  the  Oourt  of  Chancery,  were  authorized  to 
sue  in  their  own  names  for  any  debt,  claim  or  demand,  transferred 
to  them  or  to  the  possession  and  control  of  which  they  are  entitled. 

As  to  all  other  causes  of  action  the  lunatic  was  still  a  necessary 
party. 

The  reason  why  the  action  was  required  to  be  brought  in  the 
name  of  the  lunatic  was,  that  the  legal  interest  in  the  subject  of 
the  action  was  in  him  and  not  in  his  committee. 

Section  111  of  the  Code  requires  the  action  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as  otherwise  provided 
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in  section  113.  Section  113  provides,  that  an  executor  or  adminis- 
trator, a  tmstee  of  an  express  trust,  or  person  expressly  authorized 
by  statute,  may  sue  without  joining  with  him  the  person  for  whoee 
benefit  the  action  is  prosecuted. 

The  appellants'  counsel  insists  that  the  plaintiSs,  as  the  committee 
of  the  person  and  estate  of  the  lunatic,  are  the  trustees  of  an 
express  trust  within  the  meaning  and  intent  of  this  action,  and  as 
such  can  maintain  the  action  in  th^r  own  names. 

Stoiy,  in  his  Commentaries  on  Equity  (second  volume,  section  964), 
defines  a  trust  as  follows :  ^^  A  trust  in  the  most  enlarged  sense  in 
which  that  term  is  used  in  English  jurisprudence,  may  be  defined  to 
be  an  equitable  right,  title  or  interest  in  property,  real  or  personal, 
distinct  from  the  legal  ownership  thereof." 

In  the  introduction  to  Hill  on  Trustees,  a  trustee  is  defined  to  be 
^'  a  person  in  whom  some  estate,  interest  or  power  in  or  affecting 
property  of  any  description  is  vested  for  the  benefit  of  another." 
The  author  then  proceeds  as  follows:  "This  definition  would 
include  executors  and  administrators,  guardians  of  infants  and  com- 
mittees of  lunatics,  as  thus  filling  a  fiduciary  situation.  It  would 
also  extend  to  bailees,  factors  and  agents,  whose  duties  in  their 
fiduciary  characters  are  recognized  and  enforced  at  common  law." 

The  trustee  treated  of  in  his  work  is  not  embraced  in  either  of 
the  classes  last  named,  but  is  the  person  recognized  as  such  by  and 
is  amenable  only  to  courts  of  equity. 

It  is  one  of  the  essential  elements  of  a  trust,  that  the  title  to,  or 
some  interest  in,  property  should  vest  in  the  trustee  to  be  held  for 
the  benefit  of  another. 

Before  the  Code  it  was  held,  as  already  stated,  that  the  committee 
of  a  lunatic  could  not  maintain  an  action  of  ejectment  in  his  own 
name  for  lands  of  the  lunatic,  because  the  committee  has  no  estate 
in  the  lands.    {Peirie  v.  ShoemakeTy  24  Wend,,  85.) 

In  Zcme  v.  jSohermerhom  (1  Hill,  97),  Bbonson,  J.,  after  refer- 
ring to  the  decision  last  cited,  and  reaffirming  the  principle  laid 
down  in  it,  adds :  "  The  committee  is  a  mere  bailifi  or  servant, 
and  the  interest  and  right  of  action  remain  in  the  lunatic" 

The  act  of  1845  above  cited  gives  to  the  committee  a  power  to 
sue  for  claims  due  to  the  lunatic,  and,  as  a  conveyance,  gives  to  him 
an  interest  in  the  claim  sufficient  to  maintain  the  action,  but  no 
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legal  interest  is  given  to  the  committee  in  any  other  property  of 
the  lunatic. 

The  law,  as  it  existed  when  the  cases  in  24  Wendell  and  1  Hill 
were  decided,  has  never  been  changed,  and  the  committee  of  a  lunar 
tic  has  no  greater  estate  or  interest  in  the  real  estate  of  the  lunatic 
now  than  he  had  then. 

Is  the  committee  of  a  lunatic  the  trustee  of  an  express  trust? 
The  term  "  express  trust "  i&  not  to  be  limited  to  express  tmsts  defined 
in  the  Revised  Statutes,  but  embraces  all  valid  trusts,  the  duties 
and  purposes  of  which  are  expressly  defined  as  distinguished  from 
implied  or  constructive  trusts. 

By  section  1,  title  2,  chapter  5,  part  2  of  the  Revised  Statutes 
(vol.  3,  p.  134,  §  1  [6th  ed.]),  it  is  provided  that  the  Supreme  Court 
shall  have  the  care  and  custody  of  aU  idiots,  lunatics  and  persons 
of  unsound  mind,  and  of  their  real  and  personal  estates,  so  that  the 
same  shall  not  be  wasted  or  destroyed,  and  shall  provide  for  their 
safe  keeping  and  maintenance,  and  for  the  maintenance  of  their 
families,  etc. 

The  court,  and  not  the  committee,  is  the  trustee  of  the  property 
of  the  lunatic,  and  the  committee  is  the  mere  servant  or  bailiff  of 
the  court  to  carry  into  e£Eect  its  directions,  concerning  the  manage- 
ment and  disposition  of  the  estate. 

In  equity,  the  committee  of  a  lunatic  has  been  permitted  to  main- 
tain an  action  to  set  aside  a  deed  or  other  instrument  executed  by 
the  lunatic  when  insane.  {Person  v.  Wanrrm^  14  Barb.,  488 ;  Fields 
V.  FowleVy  2  Hun,  400.)  But  I  do  not  find  that  the  committee  has 
ever  been  permitted  to  maintain  a  purely  legal  action  in  his  own  name 

I  am  therefore  of  the  opinion  that  the  learned  judge  was  right 
in  nonsuiting  the  plaintiff. 

Why  he  refused  leave  to  plaintiff  to  amend  by  making  the  luna- 
tic the  plaintiff  is  not  disclosed,  but  we  are  bound  to  presume  that 
it  was  properly  refused.  Had  it  been  granted,  it  must  have  been 
upon  terms  of  paying  the  whole  costs  up  to  and  including  the  trial. 
After  the  nonsuit  he  would  have  been  permitted  to  amend  upon 
the  same  terms. 

The  order  denying  the  motion  for  a  nonsuit  is  aflSrmed. 

Present — Mullin,  P.  J.,  Taloott  and  Smith,  J  J. 

Judgment  and  order  affirmed. 
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ROBEET  ELLIOTT,  Appellant,  v.  BENJAMIN  G.  LEWIS, 

Sbspondent. 

Deed  —  deeeription  in  —  euney  timet  eommenee  at  place  of  beginning. 

In  detennming  what  premiseB  are  conveyed  by  a  deed,  the  survey  must  be  com- 
menced at  the  place  of  beginning  designated  in  the  deed,  unless  it  clearly 
appears  that  to  do  so  would  destroy  the  grant 

The  fact  that  to  commence  at  said  point  would  give  to  the  grantee  more  or  less 
land  than  the  deed  calls  for,  does  not  authorize  a  departure  from  the  general 
rule. 

Appeal  from  a  jndgment  in  favor  of  the  defendant,  entered  upon 
the  report  of  a  referee.  The  action  was  in  ejectment,  and  the 
accompanying  diagram,  o£Eered  in  evidence  on  the  trial,  shows  the 
location  of  the  premises  in  dispute. 

BcmdM  <&  RomdaUy  for  the  appellant. 
J?.  O.  Lewis,  respondent,  in  person. 

MULLIN,  P.  J. : 

This  action  is  brought  to  recover  a  strip  of  land,  of  which 
plaintiff  claims  to  be  owner,  in  Central  Square,  in  the  county  of 
Oswego,  and  is  parcel  of  a  larger  tract  which  he  alleges  he  owns, 
and  of  which  parcel  defendant  is  unlawfully  in  possession. 

The  deed  describes  the  whole  lot  conveyed  to  plaintiff,  as  follows : 
Begiiming  at  the  north-west  comer  of  the  store  on  the  lot,  thence 
north  thirty-three  degrees  east  seventy-eight  feet ;  thence  south  fifty- 
seven  degrees  east,  to  the  road  running  to  Smith  and  Brewster's 
mills ;  thence  along  said  road  south  forty-nine  degrees  west,  to  the 
road  leading  to  Gonstantia ;  thence  north  fifty-seven  degrees  west, 
to  the  place  of  beginning. 

The  north-west  comer  of  the  store  is  a  well  known  monument, 
and  commencing  at  that  point  and  running  the  lines  according  to 
the  calls  in  the  deed,  the  piece  of  land  in  dispute  belongs  to  the 
plaintiff. 

The  referee  in  his  findings  disregards  the  place  of  beginning 
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Map  of  Bobert  Elliott's  Store  Lot  at  Central  Square,  N.  T. 

8.  67*  E.  68  ft 


CONSTANTIA    ROAD 
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mentioned  in  the  deed,  and  holds  the  place  of  beginning  to  be  the 
south-west  comer  of  the  store.  Beginning  at  the  south-west  comer 
and  following  the  conises  in  the  deed,  the  land  in  dispute  belongs 
to  the  defendant  and  not  to  the  plamtiff. 

The  referee  declines  to  begin  at  the  north-west  comer  of  the 
store,  for  two  reasons : 

First.  Because  it  would  give  to  plaintiff  considerably  more  land 
than  he  is  entitled  to  under  his  deed ;  and, 

Second.  Because  the  last  course  in  the  deed  would  carry  the  line 
diagonally  through  the  store,  thus  excluding  from  the  conveyance 
a  considerable  part  of  the  land. 

A  grantee  is  entitled  as  against  his  grantor  and  all  those  claiming 
under  him  by  grant,  subsequent  to  the  conveyance  to  such  grantee, 
to  all  the  land  embraced  in  his  deed,  and  whether  the  quantity  is 
more  or  less  than  was  intended  to  be  conveyed,  the  title  passes  and 
the  grantee  is  owner  so  long  as  the  deed  remains  unref ormed. 
*^If  other  persons  have  acquired  a  better  title  to  part  of  the  land 
covered  by  the  deed,  the  grant  will  be  restricted  accordingly. 

If  the  deed  to  plamtiff  conveys  to  him  the  strip  of  land  in 
dispute,  it  does  not  help  the  defendant  that  there  is  a  mistake 
in  a  course  in  the  deed  that  does  not  touch  the  land  in  controversy. 

The  referee  could  not  disregard  the  place  of  beginning  mentioned 
in  plaintiff's  deed  and  adopt  another,  because  it  might  in  his  own 
opinion  more  correctly  give  effect  to  the  intention  of  the  parties. 
The  survey  must  commence  at  the  place  designated  for  its  com- 
mencement in  the  deed,  unless,  perhaps,  it  clearly  appears  that  to 
adopt  it  would  destroy  the  grant. 

It  was  held,  in  Wendell  v.  Jackson  (8  Wend.,  188),  that  when  a 
tract  of  land  in  a  patent  is  described  as  beginning  at  a  comer  of 
another  tract,  and  the  termination  of  the  third  course  given  in  the 
grant  is  described  in  another  patent  subsequently  issued  as  a  clump 
of  rocks  on  the  shore  of  a  lake,  if  the  comer  mentioned  as  the  place 
of  beginning  is  sufficiently  ascertained  by  proof,  the  location  of 
the  premises  granted  must  be  made  by  comniiencing  at  such  comer, 
although  in  doing  so,  by  pursuing  the  courses  and  distances,  the 
clump  of  rocks  will  not  be  reached,  the  third  course  will  be  shortened 
one-half,  one  whole  course  will  be  lost,  one  end  of  the  tract  thrown 
into  the  form  of  an  acute  angle,  instead  of  having  a  base  of  fifty 
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chains,  and  the  quantity  of  land  be  reduced  nearly  one-half.  (Jcu)k' 
9on  V.  Wendell^  6  Wend.,  142 ;  Jackson  v.  WUMnsony  17  Johns.,  146 ; 
Smith  V.  McAUkteTy  14  Barb.,  434 ;  Vcm  Wyoh  v.  Wright,  18  Wend., 
157.) 

The  error  as  to  the  place  of  commencing  the  survey  is  fatal  to 
the  judgment. 

It  is  possible  that  the  def endaut  may  claim  to  the  fence,  as  located 
by  Purden,  on  the  northerly  line  of  the  store  lot,  and  that  although 
plaintifPs  deed  extended  beyond  that  fence,  yet  he  did  not  occupy 
all  to  which  his  deed  entitled  him,  but  whether  this  is  so  or  not 
plaintiff  does  not  claim  any  land  beyond  seventy-four  feet  from  the 
north-west  comer  of  the  store,  so  that  the  inquiry  as  to  whether  the 
remaining  fourteen  feet  is  covered  by  the  deed,  ceases  to  be  material. 

I  have  not  examined  the  other  exceptions  discussed  by  the  appel- 
lant's counsel  in  the  brief ;  as  the  evidence  and  rulings  on  another 
trial  may  be  essentially  different,  it  will  be  time  enough  to  consider 
them  should  they  be  again  presented. 

The  judgment  is  reversed  and  a  new  trial  grauted  before  another 
referee,  costs  to  abide  event. 

Present — Mulun,  P.  J.,  TALcxyrr  and  Smffh,  J  J. 

Judgment  reversed  and  new  trial  granted  before  another  referee, 
costs  to  abide  event. 


l^ARIETTA  A.  GATES,  Respondent,  v.  THE  PENN  FIRE 
INSURANCE  COMPANY,  Appellant. 

JPoUoy  cfinrwnmce  —  ulhen  company  e$topped  ly  acts  qfofferU, 

An  agent  of  defendant  having  been  inf onned  that  plahitiif  wished  to  procure  a 
poUcy  of  insurance  upon  a  stable  owned  by  him,  had  a  oonversation  with  him, 
in  which  plaintiif  stated  that  he  held  the  place  under  a  contract,  and  that  the 
vendor  owed  him  enough  to  pay  all  that  was  due  upon  it  Subsequently 
the  agent  sent  plaintiff  a  policy  in  which  it  was  stated  that  the  plaintiff  was  the 
owner.  No  written  applioation  was  made  or  signed  by  plaintiff.  The  policy 
provides  that  the  person  procuring  the  insurance,  other  than  the  assured  himself, 
should  be  deemed  the  agent  of  the  assured.  Plaintiff,  at  the  time  of  the  con- 
versation, had  no  knowledge  of  the  conditions  or  provisions  of  the  policy. 
HuK— Vol.  X.        62 
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In  an  action  upon  the  policy  the  defense  was  a  violation  of  a  condition  proyiding 
that  if  "the  interest  of  the  assured  were  any  other  than  the  entire,  unoondi- 
tional  and  sole  ownership,  it  must  be  represented  to  the  company  and  so 
expressed  in  the  written  part  of  this  policy,  otherwise  the  policy  shall  be  void." 
Held, 

(1)  That  as  plaintiff  was  ignorant  of  the  provision  contained  in  the  policy  mak- 
ing the  agent  of  the  company  his  agent,  he  was  entitled  to  treat  him  4i8  the 
agent  of  the  company. 

(2)  That  as  it  was  the  duty  of  the  agent  to  insert  in  the  policy  plaintifTs  interest 
in  the  premises  as  it  had  been  disclosed  to  him,  the  company  was  estopped  from 
setting  up  his  failure  so  to  do  as  a  defense  to  the  action. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  verdict  of  a  jniy. 

The  action  was  brought  upon  a  policy  of  insnrance  issued  to  one 
Yolney  J.  Warren,  and  by  him  assigned  to  the  plaintiff. 

The  policy  insured  Warren  "  on  his  farm  building  occupied  by 
him  as  a  livery,  bam,"  etc.  It  also  contained  the  following 
provisions : 

^'References  being  also  had  to  the  application  of  the  assured, 
which  forms  part  of  this  policy,  and  is  a  warranty  on  the  part  of  the 
assured. 

"  If  the  interest  of  the  assured  in  the  property  be  any  other  than 
the  entire,  unconditional  and  sole  ownership  of  the  property,  for  the 
use  and  benefit  of  the  assured,  or  if  the  building  insured  stands  on 
leased  ground,  it  must  be  represented  to  the  company,  and  so 
expressed  in  the  written  part  of  this  policy,  otherwise  the  policy 
shall  be  void. 

"  It  is  expressly  understood  and  agreed  that  the  person  or  persons, 
if  any  other  than  the  assured,  who  have  procured  this  insurance  \o 
be  taken  by  this  company,  shall  be  deemed  the  agent  or  agents  of 
the  assured,  and  not  of  this  company,  in  any  transactions  relating  to 
this  insurance." 

K  W.  SiMardy  for  the  appellant. 

jy.  Whitmffy  for  the  respondent. 

MULLIN,  P.  J. : 

By  the  evidence  in  this  case  it  appears  that  a  short  time  prior  to 
the  16th  June,  1874,  Volney  Warren  applied  to  E.  E.  Browne,  an 
insurance  ^ent  residing  and  doing  business  at  Carthage,  in  Jeffer- 
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son  county,  to  insure  his  liyeiy  stable,  bam  and  dweUing-bouse, 
situate  in  tbe  village  of  Carthage  aforesaid. 

Browne  could  not  take  the  risk,  and  wrote  E.  J.  Clark,  defendant's 
agent,  at  Watertown,  in  said  conntj,  requesting  him  to  take  it. 
Clark  went  to  Carthage,  and  on  the  morning  of  the  16th  Jnne  met 
said  Warren  and  told  him  he  and  Levi,  an  agent  of  said  Clark,  were 
ronnd  trying  to  get  some  policies  and  wanted  to  know  if  he  (War- 
ren) would  like  one.  The  rate  that  Clark  wonld  charge  was  then 
talked  over.  Clark  asked  him  how  his  property  stood,  and  W.  told 
him  he  owned  every  thing  free  and  dear,  with  the  exception  of 
$400  dne  on  the  contract,  and  that  Warren,  the  vendor  of  the  land 
owed  him  (W.)  enough,  if  he  paid  it  up,  to  have  it  all  free  and  clear. 
W.  further  told  C.  that  he  had  erected  the  buildings,  and  their  cost. 

It  was  also  proved  that  Clark  returned  to  Watertown,  filled  out 
the  policy  and  sent  it  to  Levi,  who  delivered  it  to  Warren. 

Warren  had  no  knowledge  of  the  contents  or  conditions  of  the 
policy  when  the  conversation  at  Carthage  was  had  with  Clark. 

The  policy  speaks  of  an  application  of  the  assured  as  forming  a 
part  of  it,  and  as  being  a  warranty  on  the  part  of  the  assured,  but 
no  application  was  produced  or  proved  on  the  trial. 

We  must  assume  the  fact  to  be  that  no  application  was  made  by 
the  assured  except  a  verbal  one,  and  that  the  defendant's  agent 
inserted  in  the  policy  a  description  of  the  property  without  the 
knowledge  of  the  assured,  and  without  stating  therein  the  nature  of 
the  title  or  interest  of  the  assured  in  the  property  communicated  to 
him  by  Warren. 

The  assured,  at  the  time  he  made  the  application  to  Clark  to 
insure  his  property,  had  no  knowledge  of  the  provisions  of  the 
policy,  and  could  not  know  that  by  it,  Clark,  in  taking  the  appli- 
cation, was  to  be  deemed  his  agent  and  not  the  agent  of  the  com- 
pany. He  had  the  right  to  treat  Clark  as  the  agent  of  the  com- 
pany, and  possessing  the  power  to  agree  upon  the  amount  of 
premium  to  be  paid  to  fill  up  the  policy  and  to  deliver  it  to  him 
as  an  operative  instrument. 

It  was  Clark's  duty  to  insert  in  thiB  policy  the  nature  of  War- 
ren's interest  in  the  property,  as  it  had  been  disclosed  to  him, 
and  failing  to  do  it  the  defendant  is  estopped  from  objecting  to 
the  validity  of  the  poliqr  by  reason  of  such  omission.     {Baker  v. 
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The  Some  lAfe  In$.  Co.^  not  reported,  opinion  by  Allen,  J.; 
Instircmoe  Co*  v.  WUkinsonj  18  WalL,  222.) 

But  it  is  said  that,  by  the  terms  of  the  policy,  Clark  was  the 
agent  of  Warren,  and  not  of  the  defendant.  He  wonld  have  been 
so  had  Warren  known  that  the  policy  contained  such  a  provision, 
but  he  did  not. 

He  treiated  Clark,  in  the  proceedings  to  effect  an  insurance,  as  the 
agent  of  the  company,  and  gave  him  all  the  information  necessary 
to  enable  him  to  propose  a  valid  policy.  Clark,  if  he  had  ever 
read  the  policy  issued  to  a  person  insured  by  defendant,  knew  that 
he  was  not  the  agent  of  the  defendant,  but  was  the  agent  of  the 
insured.  The  company,  therefore,  and  not  the  insured,  should  bear 
the  consequences  of  the  blunder  of  the  agent 

The  conditions  of  the  policy,  as  to  the  insertion  therein  of  the 
notice  of  insured's  interest  in  the  property,  if  less  than  a  fee,  was 
never  in  force  as  between  Warren  and  the  defendant.  It  was  never 
known  or  assented  to  by  him.  {Rowley  v.  The  Empire  Ine.  Co.j  36 
N.  Y.,  550.)    The  judgment  must  be  affirmed. 

Present — Mullin,  P.  J.,  Taloott  and  Smtth,  J  J. 

Judgment  affirmed. 


Digitized  by 


Google 


MEMORANDA 


OF 


OASES   NOT    REPORTED    IN    FULL. 


RUSSELL  SUNDERLIN,  Rbspotoisnt,  u  JOHN  A.  WYMAN, 

Appellant. 

OhaUd  mortgage  —  certified  copy  of — admieoQiiU  m  oMence  of  the  date  of  filing, 
hut  not  of  the  existenee  and  exeetUion  of  the  mortgage, 

AmtAJL  from  a  judgment  in  favor  of  the  plaintifE,  entered  upon 
the  trial  of  this  action  by  the  conrt  without  a  jury. 

The  action  was  brought  for  the  conversion  of  two  pairs  of  horses 
and  two  single  horses,  of  which  plaintiff  claimed  to  be  the  owner. 

The  plaintiff  claimed  title  by  virtue  of  a  sale  under  a  chattel 
mortgage,  and  the  defendant,  by  a  sale  under  an  execution  upon  a 
judgment  recovered  against  the  owner. 

Upon  the  trial,  the  plaintiff  gave  in  evidence  a  copy  of  the 
chattel  mortgage,  certified  by  the  roister  of  the  city  of  New  York, 
in  whose  office  the  original  was  filed. 

With  reference  to  this,  the  court  at  General  Term  said :  "  On 
the  trial,  the  plaintiff  offered  in  evidence  a  copy  of  said  mortgage, 
duly  certified  by  the  roister  of  New  York,  in  whose  office  the 
origmal  was  filed,  together  with  the  certificate  of  the  clerk  of  the 
city  and  county  of  New  York,  that  the  officer  taking  the  acknowl- 
edgment of  said  mortgage  was  a  notary  public  of  said  city,  duly 
commissioned  and  sworn. 

The  defendant's  counsel  objected  to  the  certificate  of  the  regis- 
ter, that  it  was  not  evidence  of  the  time  of  filing.  The  objection 
was  overruled,  and  defendant's  counsel  excepted. 

The  register  is  not  presumed  to  know  that  the  paper  he  found 
on  file  was  the  original  mortgage.  He  could  certify  only  that  a 
paper,  describing  it  by  its  number,  or  the  names  of  parties,  etc,  was 
on  file,  and  the  time  of  filing  entered  thereon. 
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A  copy  of  a  mortgage  certified  by  the  officer  in  whose  office  it 
is  filed,  does  not  prove  the  existence  and  execution  of  the  original 
mortgage.    (Bissell  v.  Pearcey  28  N.  Y.,  252.) 

The  original  must  be  produced,  and  when  produced,  the  time 
of  filing,  if  it  was  filed,  will  be  proved.  If  a  copy  only  was  ffied, 
a  duly  certified  copy  of  the  copy,  with  the  time  of  filing  noted 
thereon,  will  prove  the  filing  of  such  copy. 

"  The  defendant's  counsel  did  not  object  that  the  original  was 
not  produced.  He  must  be  held,  therefore,  to  have  accepted  the  cer- 
tified copy  in  lieu  thereof,  and  the  time  of  filing  the  copy  was,  there- 
fore, proved.  He  cannot,  on  the  argument  of  the  appeal,  insist  upon 
any  objection  not  taken  at  the  trial,  unless  it  be  one  that  could  not 
have  been  obviated  had  it  been  raised.  The  objection  that  the 
certificate  does  not,  in  terms,  set  forth  that  the  original  mortgage 
was  filed,  and  that  the  paper  produced  is  not  proof  of  the  execution 
and  filing  of  the  mortgage,  might  have  been  obviated  had  they 
been  raised." 

jET.  G.  Emgsbv/n/y  for  the  appellant.  Morris  <&  Hitssdy  for  the 
respondent. 

Opinion  by  Mullin,  P.  J. 

Present — Mullin,  P.  J.,  Taloott  and  Smith,  J  J. 

Judgment  affirmed. 


PETER  BURNS,  Respondent,  v.  EDWARD  J.  O'NEIL, 

Appellant. 

Oounty  Oov/rt —  aXUg<stion  m  to  dtf&ndanfa  residence,  whore  an  aeUon  u  brought  in 
—  v)hat  mffleiont  —  AUegatioMin  pleadinge — relate  to  time  of  beginfUng  suit 

Appeal  from  a  judgment  of  the  Monroe  County  Court  in  favor 
of  the  plaintiff,  and  also  from  an  order  of  said  court  denying  a 
motion  for  a  new  trial  on  a  case  containing  exceptions. 

This  was  an  action  for  assault  and  battery.  The  action  was  com- 
menced by  the  service  of  a  summons  to  answer  the  complaint,  a  copy 
of  which  was  stated  in  the  summons  to  be  annexed  thereto.  The 
complaint  averred  that  "  the  plaintifE  and  defendant  are  residents  of 
the  cotmty  of  Monroe." 
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The  court  at  General  Term  said :  '^ At  the  dose  of  the  plamtLfiPs 
testimoiiy,  the  defendant's  counsel  moved  for  a  nonsuit  on  two 
grounds,  only  one  of  which  need  be  noticed,  to  wit,  that  the  court 
had  not  jurisdiction  of  the  action.  The  reason  assigned  was,  that 
the  complaint  does  not  allege  that  the  defendant  was  a  resident  of 
the  county  of  Monroe,  at  the  time  of  the  commencement  of  the 
action.  The  statute  gives  Ooimty  Courts  jurisdiction  in  civil  actions 
for  the  recovery  of  money,  not  exceeding  $1,000,  or  of  personal 
property  not  exceeding  that  sum  in  value,  in  which  all  the  defend- 
ants are  residents  of  the  county  in  which  the  action  is  brought,  at 
the  time  of  its  commencement.  (Laws  1870,  ch.  467,  p.  1041,  §  1.) 
The  allegation  in  the  complaint,  as  to  the  residence  of  the  defend- 
ant)  is  sufficient.  The  complaint  having  been  served  with  the  sum 
mens  when  the  suit  was  commenced,  the  averment  in  it  that  the 
plaintifE  and  defendant  ^are'  residents,  etc.,  has  reference  to  the 
time  of  the  conmiencement  of  the  suit.  In  J^rees  v.  J^ord  (2  Seld., 
176),  cited  by  tixe  appellant's  counsel,  tiie  declaration  contained  no 
allegation,  whatever,  as  to  the  defendant's  residence." 

Wm.  J.  Sheridcmy  for  the  appellant.     Tovmsend  <&  8vUwcm^  for 
the  respondent. 

Opinion  by  Smtth,  J. ;  Mullin,  P.  J.,  and  Taloott,  J.,  concurred. 

Judgment  and  order  affirmed. 


BENJAMIN  A.  MERRILL,   Appellant,   v.  ENSIGN  L. 

CALKINS    AND   ANOTHER,    RESPONDENTS. 
EoMment — right  to  use  water  from  spring  on  another's  land. 

Appeal  from  a  judgment  u\  favor  of  the  defendants,  entered  on 
the  report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  tearing  down 
and  removing  part  of  a  dam  erected  by  the  plaintiff,  and  for  an 
injunction. 

The  plaintiff  owns  a  village  lot  on  the  east  side  of  Furnace  street, 
in  Wolcott,  nearly  opposite  a  spring  of  water  on  premises  situated  on 
the  west  side  of  the  street,  belonging  to  the  wife  of  the  defendant 
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Calkins.  On  and  prior  to  May  12, 1821,  Jonathan  Melvin  owned 
a  large  tract  of  land,  including  both  parcels  above  mentioned.  On 
that  day  he  deeded  to  William  Clark  the  lot  now  owned  by  the 
plaintiff,  described  by  metes  and  bounds,  ^^  and  also  the  privil^e  of 
raising  the  water  at  the  spring  above-mentioned,  and  conveying  the 
same  in  such  a  direction  as  may  be  most  convenient  to  the  premises 
conveyed  by  said  deed,  in  such  quantities  as  shall  be  necessary  to 
supply  a  tannery  which  shall  be  hereafter  erected  on  the  premises 
above  described,  and  for  such  other  uses  on  said  premises  as  may  be 
necessaiy,  nevertheless  reserving  to  the  said  Melvin  water  forever 
necessary  for  the  uses  of  said  Melvin's  farm." 

The  plaintiff  derives  title  from  Clark.  Mrs.  Calkins  claims 
through  a  deed  executed  by  Melvin  subsequently  to  his  deed  to 
Clark.  The  spring  in  question  is  about  twenty-five  feet  west  of  the 
highway,  and  issues  out  of  a  bank  forming  the  westerly  boundary 
of  a  basin  about  two  rods  wide,  extending  from  a  point  twelve  or 
fifteen  rods  south  of  the  spring  to  the  highway.  South  of  said 
spring  are  other  springs  in  said  basin,  the  waters  of  which  fiow  in  a 
north-easterly  course,  and  after  uniting  with  the  water  from  £he 
spring  in  question,  discharge  in  a  natural  channel  under  the  highway 
and  across  the  north-west  comer  of  the  plaintiff's  premises.  There 
never  was  a  tannery  on  the  plaintiff 's  lot,  and  the  waters  of  the 
spring  were  never  raised  or  conducted  to  his  premises,  except  by 
their  natural  channel  In  the  smnmer  of  1876,  the  plaintiff  built 
a  dam  about  thirty  inches  in  hight,  across  the  basin  at  the  west 
line  of  the  highway,  and  below  the  point  where  the  waters  from  the 
spring  in  question  run  into  the  stream  from  the  springs  above,  and 
thereby  obstructed  and  raised  the  water  from  all  the  springs  and 
overflowed  the  spring  in  question,  and  about  five  or  six  square  rods 
of  Mrs.  Calkins  land.  The  spring  was  thereby  filled  with  mud  and 
sediment,  and  its  water  was  rendered  unfit  for  domestic  use,  but 
continued  fit  for  watering  animals. 

The  referee  decided  that  the  complaint  should  be  dismissed  with 
costs. 

The  court  at  General  Term  said :  "  The  right  of  the  plaintiff  to 
use  the  water  fiowing  from  the  spring  on  Mrs.  CaUdns'  land,  sub- 
ject to  the  reservation  contained  in  the  deed  from  Melvin  to  Clark,  is 
undoubted.    His  right  to  such  use  does  not  depend  on  the  erection 
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of  a  tanneiy  upon  his  lot,  nor  ie  it  limited  to  the  use  of  the  water 
for  the  pnrposes  of  a  tannery.  He  may  nse  the  water  for  any  pnr- 
pocie  on  hiB  own  premises,  provided  he  nses  no  more  than  is  given 
by  the  grant  {Orormvell  v.  Sdden^  8  N.  Y.,  258 ;  Wakeby  v. 
Damdson^  26  id.,  387;  Comstook  v.  JoJmson^  46  id.,  615),  and 
his  right  being  created  by  deed,  is  not  lost  by  non-user. 

The  deed  gives  him  the  right  to  raise  the  water  and  convey  it  in 
the  most  convenient  direction  to  his  premises.  Biit  by  the  terms  of 
the  grant)  he  can  only  raise  the  water  (xt  the  ^prmg.  If  he  raises 
it  by  means  of  a  dam,  he  has  no  right  to  obstruct  the  flow  of  the 
water  of  the  other  springs,  or  to  overflow  the  lands  of  Mrs.  Calkins 
any  further  than  is  necessaiy  to  the  enjoyment  of  the  right  given 
by  the  deed. 

He  may  undoubtedly  erect  a  dam  at  the  spring  for  the  purpose 
of  raising  the  water,  and  he  may  carry  the  water  from  that  point  to 
his  premises.  Consequently,  he  has  also  the  right  to  enter  upon  the 
land  adjacent  to  the  spring  for  the  purpose  of  constructing  and 
keeping  in  repair  a  dam  and  pipes,  or  other  suitable  means  for  rais- 
ing and  conveying  the  water,  doing  no  unnecessary  damage.  It  is 
a  maxim  of  the  law,  that  the  grant  of  a  thing  carries  with  it,  that 
without  which  the  grant  would  be  of  no  effect.  (AngeU  on 
Water-courses,  §  158,  and  cases  there  cited ;  Oakley  v.  Stcmley^  5 
Wend.,  523.)" 

Wm.  Hoe,  for  the  appellant.    Anson  S.  Woody  for  the  respondent. 

Opinion  by  Smtth,  J. ;  Mullin,  P.  J.,  and  Taloott  J.  concurred. 

Judgment  aflSrmed,  with  costs. 


HIRAM  POOL  EI  AL.  V.  ALBERT  E.  SAFFORD. 

ChamJbwordtT  qf  county  judge  —  appeal  from  —  con  ordy  he  taken  after  order  has 
been  entered  in  the  county  derJife  offlee,  ^ 

Appeal  by  a  receiver  in  the  above-entitled  action  appointed  in 
supplementary  proceedings,  from  an  order  said  to  have  been  made 
at  chambers,  by  the  county  judge  of  Cattaraugus  county,  that  the 
said  receiver  account  and  show  cause  why  an  attachment  should 
not  issue  against  him  for  contempt. 
Hun— Vol.  X.        63 
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The  court  at  General  Term  said  "  The  original  judgment  under 
which  the  supplementary  proceedings  were  instituted,  was  recovered 
in  the  Supreme  Court.  The  said  order,  if  reviewed  by  this  court, 
is  to  be  reviewed  in  the  same  manner  as  if  made  by  a  judge  of  the 
Supreme  Court.    (Code,  §  403.) 

Such  an  order,  made  out  of  court,  cannot  be  reviewed  on  appeal, 
unless  entered  with  the  clerk  of  the  court.    (Code,  §  360.) 

The  case  contains  no  evidence  that  the  order  appealed  from  has 
ever  been  entered  anywhere,  and  there  is  no  evidence,  such  as  the 
statute  requires,  that  any  such  order  has  been  made.  Consequently, 
this  court  has  no  jurisdiction  to  act  upon  the  appeal,  which  must 
therefore  be  dismissed." 

J.  M,  OongdoUj  for  appellant  C.  E.  Marsh,  receiver.     (7.  Z.  lAmr 
cohiy  for  S.  C.  Green,  respondent. 
Opinion  by  Taloott,  J. 

Present  —  Mulun,  P.  J.,  Taloott  and  Smfih,  J  J. 
Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 


SOLOMON  SCHEU,  Respondent,  v.  ERIE  RAILWAY  COM- 
PANY APPELLAIJT. 

Common  ca/rrier  —  ddhery  of  goods  to  wrong  person  —  UabiUty  for  —  di$tinclion 
behooen  UabiUby  of  common  oa/rrier  and  wcmfwvA&man. 

Ajptbal  from  a  judgment  entered  on  the  decision  of  a  single 
judge  of  the  Superior  Court  of  Buffalo,  and  transferred  to  this 
court  by  order,  pursuant  to  Laws  of  18T3.    (Ch.  239,  §  7.) 

The  action  is  brought  to  recover  damages  for  the  allied  wrongful 
delivery  of  a  quantity  of  malt  belonging  to  the  plaintiff,  which  the 
defendant,  as  a  common  carrier,  received  at  Lancaster,  Erie  county, 
'and  undertook  to  transport  and  deliver  to  the  plaintiff's  consignees, 
at  Newark,  New  Jersey.  The  court  found  that  the  malt  was  con- 
signed to  the  firm  of  C.  Weidenmeyer  &  Sons,  Newark,  New  Jer- 
sey, and  that  the  defendant  failed  to  deliver  it  to  that  firm,  but 
wrongfully  and  negligently  delivered  it  to  the  firm  of  C.  Weider- 
myer's  Sons,  at  Newark,  and  that  the  latter  firm  was  not  the  con- 
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signee  or  owner  of  the  malt  or  entitled  to  receive  it ;  that  the  latter 
firm  was  insolvent,  and  the  plaintifE  has  not  received  pay  for  the 
malt,  but^  by  reason  of  such  wrongful  delivery,  has  lost  the  same. 
The  court  ordered  judgment  for  the  plaintifiE  for  the  value  of  the 
malt. 

The  court  at  General  Term  said :  '^  Upon  the  facts  found,  the 
judgment  is  clearly  right.  If  a  common  carrier  deliver  goods  to  a 
wrong  person,  although  by  his  own  innocent  mistake,  or  by  his 
being  imposed  upon,  he  is  liable  to  the  true  owner  for  the  value. 
Such  wrongful  delivery  is  treated  in  the  common  law  as  a  Qonver- 
sion  of  the  property.  (Story  on  Bailments,  §  646,  i;  JfcMUee  v. 
JVew  Jersey  J^eamioai  Oo.^  46  N.  Y.,  84.)  The  carrier  delivers 
at  his  peril.  He  is  responsible  as  an  insurer.  His  liability  differs 
from  that  of  a  warehouseman,  who  is  held  only  to  the  exercise  of 
proper  diligence  and  care  in  the  preservation  of  the  property  and 
its  delivery  to  the  true  owner.  (Price  v.  Oswego  cmd  Syracuse  B. 
R.  Co.y  80  N.  Y.,  213,  per  Gbovee,  J.,  p.  21T.)  When  goods  are 
safely  conveyed  to  the  place  of  destination,  and  the  consignee  is 
dead,  absent,  or  refuses  to  receive,  or  is  not  known,  and  cannot, 
after  reasonable  diligence,  be  found,  the  carrier  may  be  discharged 
from  further  responsibility  as  carrier,  by  placing  them  in  a  proper 
warehouse  for,  and  on  accotmt  of  the.  owner  [Fisk  v.  Ifewtony  1 
Den.,  46) ;  but  until  discharged  in  that  manner,  his  responsibility 
as  carrier  continues.    {Price  v.  R,  R.  Co.,  siipra.) 

SpraguCj  Qorhcmh  &  JBaoon,  for  the  appellant.  Hwmfhrey  <b 
Lochwood^  for  the  respondent. 

Opinion  by  Smtth,  J. ;  Mulmn,  P.  J.,  and  Taloott,  J.,  concurred. 

Order  affirmed,  with  costs. 
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ALBEET  HAYWOOD  and  SPENCER  L.  BAILEY  v. 
JAMES  V.  H.  JONES 

Usury  —  must  be  pleadsd. 

MonoN  by  the  defendant  for  a  new  trial  on  exceptions  ordered  to 
be  heard  in  the  first  instance  at  the  General  Term,  after  a  verdict 
in  favor  of  the  plaintiffs,  directed  by  the  conrt. 

The  action  was  by  the  indorsees  against  the  maker  of  a  promissory 
note.  The  defense  was  that  the  note  had  never  been  delivered,  and  had 
no  legal  inception.  It  appeared  that  the  note  had  been  wrongfolly 
taken  from  the  maker's  possession  by  one  Lewis,  who  sold  it  to  one 
Lowry  at  a  nsnrions  discount.  Subsequently  the  plaintiffs  purchased 
the  note  from  Lowry.  Upon  the  hearing  at  the  General  Term,  it 
was  urged  that  the  usury  affecting  the  transfer  of  the  note  to  Lewis 
rendered  it  void.  With  reference  to  this  the  court  at  General  Term 
said :  ^^  It  is  said  that  the  note  was  usurious.  If  the  question  had 
been  presented  by  the  pleadings,  so  that  it  could  have  been  litigated 
at  the  trial,  it  may  be  that  the  transaction  with  Lowry  would  have 
been  adjudged  usurious,  as  he  advanced  less  than  $1,000  for  the  note. 
And,  of  course,  the  note,  if  usurious  in  its  inception,  would  have 
been  void  in  the  plaintiff's  hands.  But  the  defense  of  usury  is  not 
available  to  the  defendant,  as  against  the  plaintiffs  in  this  action, 
because  it  is  not  pleaded.  It  is  a  well-established  rule  of  pleading, 
founded  on  the  plainest  considerations  of  justice,  that  where  a  con- 
tract or  other  cause  of  action,  valid  on  its  face,  has  been  assigned, 
the  defendant  should  not  be  permitted  to  defeat  the  plaintiffs'  claim, 
on  the  ground  that  the  contract  was  void  in  its  inception,  by  reason 
of  fraud,  illegality,  or  the  like,  without  apprising  him  specifically 
of  the  facts  relied  on  to  establish  such  defense.  Especially  does  this 
rule  apply  in  respect  to  the  defense  of  usury,  the  effect  of  which,  if 
sustained,  is  to  set  aside  the  entire  contract,  and  to  deprive  the  party 
purchasing  of  even  the  money  advanced.  {JFb/y  v.  Orvmsteed^  10 
Barb.,  321 ;  Oauld  v.  Earner^  12  id.,  601 ;  Watson  v.  BaUm/,  2 
Duer,  509 ;  Scott  v.  Johnson^  5  Bosw.,  213,  224 ;  Mechcmic^  BcunJc 
of  WiUiamahwrgh  v.  Foster^  44  Barb.,  87.) 

The  printed  case  with  which  we  are  furnished  does  not  show  that 
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the  question  of  nsniy  was  even  Bnggeated  at  the  trial.  The  testi- 
mony respecting  the  amount  advanced  by  Lowry  for  the  note  was 
called  ottt  by  the  defendant  after  he  had  rested  his  defense,  and  had 
resumed  the  case  in  order  to  reply  to  testimony  introduced  by  the 
plaintiffs  tending  to  show  that  they  purchased  in  good  faith. 

The  defendant's  coxmsel  cites  the  cases  of  HaU  v.  WUsan  (16 
Barb.,  648)  and  8weet  v.  GJuxpma/n  (7  Hun,  676).  In  the  latter  the 
defense  of  usury  was  pleaded.  In  HaU  v.  Wilson^  a  promissory 
note,  tortiously  obtained,  was  sold  by  the  wrong-doer  to  one  Bige- 
low  at  a  discount,  and  by  him  transferred  to  the  plaintiff  without 
consideration.  The  case  is  distinguishable  from  the  one  in  hand  by 
the  very  material  circumstance  that  there  the  plainti£^  not  having 
parted  with  value,  stood  in  BigeloVs  shoes,  and  was  affected  by 
whatever  impeached  his  good  faith.  And  on  that  ground  the  case 
was  decided.  (Op.  of  Allen,  J.,  556.)  But  upon  the  point  that 
the  defense  of  usury,  to  be  availed  of,  must  be  pleaded,  the  case  is 
in  accord  with  the  other  authorities  above  cited.'' 

W.  F.  Wwrreriy  for  the  plaintiffs.  Jenhma  <b  Ccmverony  for  the 
defendant. 

Opinion  by  Smtth,  J. ;  Mullin,  P.  J.,  and  Taloott,  J.,  concurred. 

New  trial  denied,  and  judgment  for  plaintiff  ordered  on  verdict. 
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GATLORD    WILLSET,    Respondent,   v.    BLABRIET  S. 
HTJTOHINS,  Ihflsadsd,  etc.,  Appellant. 

Marfiadfeoman^pr(nM8$orpfUfUqf'—fthatemM^^ 

The  defendants,  husband  and  wife,  executed  a  valid  agreement  in  writing  with 
one  Adams,  which  provided  that  he  should  convey  to  them  or  to  the  husband 
the  right  to  use  and  vend  a  certain  patented  article  in  Iowa  and  IDssouri, 
and  that  the  wife  should  convey  to  him  a  farm  owned  by  her,  he  giving  back 
a  mortgage  thereon  for  the  difference  between  the  price  of  the  patent  right 
and  the  value  of  the  farm.  Subsequently,  the  wife  desiring  to  be  released 
from  her  contract  to  convey  the  farm,  executed  a  note  and  delivered  the  same 
to  Adams,  who  thereafter  transferred  the  same  to  the  plaintiff. 

In  an  action  on  the  note  against  the  wife  it  was  insisted  that  the  husband  was 
the  sole  purchaser  of  the  patent  right,  and  that  the  wife  was  merely  a  surety. 
HM,  that  as  the  wife  had  legally  bound  herself  to  convey  the  land  to  Adams, 
her  release  from  such  obligation  was  a  benefit  to  her  separate  estate  sufficient 
to  sustain  the  note. 

Since  the  statutes  of  1860  and  1802  the  executory  contract  or  note  of  a  married 
woman  is  prtTnafaeie  valid,  and  the  special  facts  establishing  her  liability  as  a 
married  woman  need  not  be  alleged  in  the  complaint. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  report  of  a  ref eree,  and  from  an  order  of  the  Tompkins  Conntj 
Court  denying  a  motion  for  a  new  trial. 
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Harriet  S.  Hntchins  and  Charles  H.  HutchinB,  husbaad  and  wife, 
entered  into  negotiations  with  G.  W.  Adams  for  the  purchase  of  an 
interest  in  a  patent  steain-washer.« 

An  agreement  in  writing  was  executed  by  the  seyeral  parties,  by 
which  it  was  provided  that  Adams  should  convey  to  Hutchins  and 
his  wife  or  to  the  former  (there  being  a  dispute  upon  this  point) 
the  right  to  use  and  vend  the  patented  article  in  Iowa  and  Missouri, 
and  that  Harriet  S.  Hutchins  shoxdd  convey  to  Adams  a  farm  owned 
by  her,  and  that  he  shoxdd  give  back  a  mortgage  thereon  for  the  differ- 
ence between  the  price  of  the  patent  right  and  the  value  of  the 
farm.  Thereafter,  the  wife  wishing  to  be  released  from  her  con- 
tract to.convey  the  farm,  executed  to  Adams  the  note  on  which  this 
action  was  brought  Subsequently  the  note  was  indorsed  by  Adams 
to  the  plaintifi. 

The  present  action  was  commenced  against  Harriet  S.  Hutchios 
and  Charles  H.  Hutchins,  in  the  Justice's  Court,  from  the  decision 
of  which  an  appeal  was  taken  by  the  defendant  Harriet  S.  Hutchins, 
to  the  County  Court  of  Tompkins  county,  where  the  judgment 
below  was  affirmed. 

Jerome  Mowe^  for  the  appellant. 

Ferris  cfe  Dowe^  for  the  respondent. 

BoA£mcAi7,  J. : 

The  sole  question  presented  for  our  decision  arises  upon  the 
motion  for  a  nonsuit  at  the  close  of  the  evidence.  The  other  excep- 
tions taken  upon  the  trial  are  not  urged,  and  no  valid  exception  is 
taken  to  the  decision  of  the  referee.  The  note  in  suit  was  given  by 
the  defendants,  who  are  and  were  husband  and  wife,  to  one  Adams, 
and  by  him  transferred  to  plaintiff  before  it  became  due.  Adams 
had  negotiated  with  the  defendants  for  the  sale  to  them,  or  one  of 
them,  of  a  patent  right.  The  wife,  Harriet  S.  Hutchins,  appears 
to  have  been  the  owner  of  a  farm  in  her  own  right.  The  result  of 
the  negotiations  was  that  Adams  contracted  to  sell  the  defendants 
some  patent  territory  in  Iowa  and  Missouri,  to  take  the  wife's  farm 
and  give  her  back  a  mortgage  for  the  difference.  Mrs.  Hutchins 
appears  to  have  made  and  subscribed  such  a  contract  with  Adams, 
in  which  her  husband  and  Adams  joined.     The  terms  and  condi- 
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tions  of  this  contract  are  proved  by  parol,  the  origmal  contract  not 
being  produced.  No  objection  to  such  mode  of  proof  is  made. 
But  the  fact  is  agreed  upon  by  all  that  prior  to  the  giving  of  the 
note  in  suit  Mrs.  Hutchins  was  bound  by  a  valid  written  contract 
to  sell  and  convey  her  separate  veal  estate  to  Adams  for  the  con- 
siderations, and  on  the  terms  and  conditions  therein  mentioned  and 
contained.  It  also  sufficiently  appears  that  Mrs.  Hntchins  became 
dissatisfied  with  the  contract  she  had  made  with  Adams,  and  wished 
to  take  up  and  cancel  such  contract.  After  some  discussion  it  wad 
agreed  between  the  defendants  and  Adams  that  they  would  give 
Adams  the  note  in  suit,  if  he  would  surrender  the  contract  for  the 
farm.  This  was  then  done  and  the  note  afterwards  transferred  to 
plaintiff.  The  action  was  first  brought  in  a  Justice's  Court,  where 
judgment  was  rendered  against  both  defendants.  An  appeal  was 
taken  to  the  County  Court  where,  it  may  be  inferred,  an  order  of 
reference  was  granted.  The  foregoing  facts  were  made  to  appear 
in  a  confused  way  before  the  referee.  The  defendant  Mrs.  Hutch- 
ins, I  suspect,  alone  defended.  At  least  the  grounds  upon  which 
the  motion  for  a  nonsuit  was  founded  applied  not  to  Mr.  Hutchins 
and  could  not  avail  for  him.  He  had  no  defense  to  the  action,  so 
far  as  I  can  see,  and  the  plaintiff  was  therefore  entitled  to  judgment 
against  him.  But  we  will  assume  that  Mrs.  Hutchins  was  alone 
defending,  and  that  the  nonsuit  was  applied  for  by  her  only.  It 
was  asked  for  because,  in  substance,  first,  the  debt  was  her  hus- 
band's and  she  was  his  surety  and  had  not,  in  terms,  charged  her 
separate  estate  with  its  payment ;  second,  her  signature  was  obtained 
by  duress. 

There  is  no  evidence  which  would  justify  a  nonsuit  upon  the 
ground  of  duress.  So  that  at  last  the  appeal  turns  upon  the  con- 
sideration for  which  the  note  was  given.  If  the  transaction  consti- 
tuted a  dealing  by  Mrs.  Hutchins  in  relation  to  or  for  the  benefit 
of  her  separate  estate,  it  may  be  enforced  at  law  though  she  has  not 
chai-ged  her  separate  estate  with  its  payment.  If  it  was  not  such  a 
transaction,  but  she  was  a  mere  surety  for  her  husband,  the  note,  as 
to  her,  is  a  nullity.  {Second  Nat.  Bk.  v.  JTiB^,  63  N.  Y.,  639 ; 
S.  C,  2  T.  &  C,  104.) 

The  note  was  given  to  procure  the  discharge  of  the  contract 
whereby  the  defendant  Mrs.  Hutchins  had  legally  bomid  herself  to 
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conyej  her  lands  to  Adams^  in  exchange  for  patent  right  territory 
to  be  deeded  to  her  or  to  her  hnsband,  or  to  both.  I  do  not  think 
it  important  who  got  the  patent  territory  bo  long  as  the  contract  for 
the  sale  of  the  land  by  Mrs.  Hutchins  was  binding  npon  her  and 
capable  of  being  enforced.  Mrs.  Hutchins  was  so  bonnd.  She 
desired  to  be  relieved  of  that  obligation.  To  accomplish  that  pur- 
pose she  gave  this  note.  The  giving  of  the  note  had  relation  to, 
and  was  for  the  benefit  of,  her  separate  estate ;  it  discharged  such 
separate  estate  from  the  incumbrance  and  herseK  from  the  personal 
obligation  created  by  such  contract  of  sale.  It  is  analogous  to  the 
giving  of  an  ordinary  note  by  a  married  woman  in  satisfaction  of  a 
mortgage  upon  her  separate  real  estate.  Such  note  must  be  valid 
against  her.  The  consideration  moves  directly  to  the  married 
woman  and  for  the  benefit  of  her  separate  estate.  So  I  think  the 
evidence  sustains  the  finding  of  the  referee  in  the  following  lan- 
guage :  "  That  she  (Mrs.  Hutchins)  was  the  owner  of  separate  estate 
which  she  held  in  her  own  right ;  that  the  said  note  was  so  executed 
by  her  for  a  consideration  moving  directly  from  said  Adams  to  the 
benefit  of  her  separate  estate."  {Prevot  v.  Lawrencey  51  N.  Y., 
221 ;  Frechmg  v.  RoUa/nd^  53  id.,  422.) 

Another*  objeclSon  was  taken,  that  the  complaint  should  have 
alleged  the  coverture  of  Mrs.  Hutchins,  the  possession  by  her  of  a 
separate  estate  and  that  the  note  in  suit  was  given  for  the  benefit 
thereof,  etc.  But  the  case  of  Smith  v.  Ihmnmg  (61  N.  Y.,  249) 
settles  that  point  adversely  to  the  appellant's  claim. 

Prior  to  1860  the  right  of  a  married  woman  to  bind  herself  by 
her  promissory  note  or  other  executory  contract  was  denied,  unless 
for  the  direct  benefit  of  her  separate  estate,  or  the  intent  to  charge 
such  separate  estate  was  stated  in  the  contract.  Since  the  statutes 
of  1860  and  1862  the  executory  contract  or  note  of  a  married 
woman  is  prvma  fade  valid,  and  the  special  facts  establishing  her 
liability  as  a  married  woman  need  not  be  alleged  in  complaint. 

This  is  a  case  where  I  should  have  been  glad  to  have  come  to  a 
different  conclusion.  The  venders  of  patent  rights  are  entitled  to 
little  sympathy  when  they  entice  ignorant  and  humble  people  into 
the  purchase  of  distant  territories  wherein  the  patent  may  be  made 
and  sold.  Such  purchasers  are  usually  utterly  incompetent  to  real- 
ize from  the  thing  bought  if  it  has  any  value,  and  sink  into  utter 
Hun— Vol.  X.        64 
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helplessnefiB  when  the  patent  Tender  and  his  gilded  castles  haye 
withdrawn.  These  defendants  seem  to  me  such  foolish  and  improyi- 
dent  purchasers,  duped  into  the  favorable  consideration  of  an  article 
probably  valueless  to  th^m,  and  when  committed  beyond  recall  they 
are  compelled  to  buy  their  release  on  the  best  terms  possible. 

But  as  I  look  upon  the  law  and  the  facts,  I  am  driven  to  the 
opinion  that  the  judgment  is  correct. 

The  judgment  and  order  are  therefore  afSrmed,  with  costs. 

Present — Lbabned,  P.  J.,  Bookbs  and  Boardman,  J  J. 
Judgment  and  order  affirmed,  with  costs. 


WILLARD  E.  CHASE,  Respondent,  v.  EDWARD  D.  JAMES, 

Appellant. 

Lien  law  —  chap.  489  of  1873  —  what  a  basis  for  a  U&n  under  —  toithin  tohat  ttnte 

notioe  must  be  JUed. 

An  entire  contract  for  digging  a  cellar,  erecting  foundations,  walls  and  pieis  and 
moving  buUdings  upon  such  foundations  and  piers,  and  for  materiala  fur- 
nished therefor,  constitutes  a  basis  for  a  lien  under  chapter  489  of  1878. 

Under  the  fourth  section  of  said  act  the  notice  is  not  required  to  be  filed  until 
sixty  days  after  the  performance  and  completion  of  the  labor  or  final  famishing 
of  the  materials.* 

GoocUOe  V.  Waish  (3  N.  Y.  8.  C.  [T.  &  G.],  311);  Si)eneer  v.  BumeU  (36  N.  Y.,  94) 
disting^oished. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

This  proceeding  was  instituted  under  the  mechanic's  lien  law, 
chapter  489  of  the  Laws  of  1873.  In  the  notice  the  plaintiff  alleged 
that  in  the  summer  of  1873,  he  entered  into  an  agreement  with  the 
defendant,  to  remove  a  house,  bam  and  other  buildings  belonging  to 
the  defendant,  and  to  build  foundations  under  them,  for  which  the 
defendant  agreed  to  pay  him  a  sum  therein  specified,  but  which  sum 
he  has  failed  to  pay,  although  the  work  has  been  performed  as  agreed. 

*See7iZ^y.  Ths  Thousand Idandsffotel  Oompanp{d  Km,  4Mj.--[Rbt 
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The  defendant,  by  his  answer,  among  other  things,  denied  that  the 
plaintiff  had  performed  his  contract,  specifying  particularly  the  pro- 
visions of  the  contract  which  the  plaintiff  had  failed  to  perform. 

The  canse  was  tried  before  a  referee.  The  referee  f onnd  that  the 
work  was  completed  on  the  fifth  of  January ;  that  the  notice  of  the 
Uen  was  filed  within  sixty  days  after  that  date,  and  gave  judgment 
against  the  defendant  for  the  fuU  amount  of  the  plaintiff's  daim. 

E.  H.  Bevm^  for  the  appellant. 

Jno,  C.  JSvJhertj  ior  the  respondent 

BOAKDMAN,  J. : 

In  this  action,  by  which  a  mechanic's  lien  is  foreclosed,  the 
defendant  alleges  the  following  grounds  of  error : 

First  That  the  removal  of  buildings  is  not  an  erection,  alteration 
or  repair  for  which  the  statute  gives  a  lien. 

Second.  That  no  items  can  be  secured  by  lien,  except  those  for 
work  done  or  material  furnished  within  sixty  days  prior  to  the 
filing  of  the  notice  of  lien. 

Third.  That  there  is  no  evidence  in  this  case  of  any  specific  work 
done  or  materials  furnished,  within  sixty  days,  prior  to  the  filing  of 
the  notice. 

Fourth,  That  there  is  no  evidence  of  the  completion  of  the  work 
under  the  contract,  in  a  manner  to  entitle  the  plaintiff  to  recover 
pay  therefor. 

I  will  consider  these  questions  in  their  order:  In  HubheU  v. 
Schreyer  (15  Abb.  fN.  S.],  300),  the  Court  of  Appeals  have  held 
that  the  mechanic's  lien  law  is  to  be  treated  as  a  remedial  statute, 
and  not  to  be  so  strictly  construed  as  to  deprive  creditors  of  the 
benefit  intended  to  be  conferred.  Following  that  authority,  I 
concur  with  the  referee  in  holding  that  an  entire  contract  for 
digging  a  cellar,  erecting  foundations,  walls  and  piers,  and  moving 
buildings  upon  such  foundations  and  piers,  and  the  materials  fur- 
nished therefor,  constitutes  a  basis  for  a  lien  under  the  Law  of  1873 
(chap.  489,  §  1).  Labor  in  erecting,  altering  or  repairing  any  house, 
building,  or  the  appurtenances  to  any  house  or  building,  or  materials 
furnished  therefor,  within  the  fair  intent  and  meaning  of  the  legis- 
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latnre,  include  such  work  as  was  done  by  the  plaintiff  in  this 
cajse. 

The  second  point  is  untenable.  The  fourth  section  of  the  act  of 
1873  provides  for  the  filing  of  the  notice  within  sixty  days  after  the 
performance  and  completion  of  the  labor  or  final  furnishing  of  the 
materials,  in  order  to  create  a  lien  for  the  amount  of  the  daim  for 
such  work  or  materials.  The  view  contended  for  by  the  defendant 
and  sustained  by  the  cases  of  Goodale  v.  Walsh  (2  T.  &  C,  311) 
and  Spencer  v.  Ba/mett  (35  N.  Y.,  94)  arose  under  statutes 
requiring  the  notice  to  be  filed  within  sixty  or  thirty  days  after  the 
materials  were  delivered  or  work  done.  Hence,  in  those  cases,  no 
work  or  materials  were  protected  and  secured  by  the  notice,  except 
such  as  were  done  or  furnished  within  the  sixty  or  thirty  days 
before  the  filing  of  the  notice. 

The  evidence  sustains  the  referee's  finding  that  the  last  work  was 
done  on  the  5th  of  January,  1874.  It  is  true  that  the  plaintiff, 
according  to  the  evidence  in  the  case,  at  one  place  says  the  work  was 
finished  December  5,  1873 ;  at  a  later  day,  he  denies  having  so 
stated,  and  fixes  the  date  January  5,  1874.  Evidently,  the  work 
was  not  completed  December  fifth,  because  it  abundantly  appears 
that  the  piers  for  the  house  were  built  December  20,  1873,  and 
other  evidence  shows  that  the  com  crib  was  moved  after  that  date, 
I  do  not  think  it  was  necessary  for  the  plaintiff  to  have  been  more 
specific  as  to  the  nature  and  kind  of  work  done  in  January,  1874. 

The  fourth  ground  of  error  substantially  asserts  that  the  allowance 
of  plaintiff's  claim  is  against  the  weight  of  evidence ;  that  the  plain- 
tiff did  not,  by  a  preponderance  of  evidence,  establish  his  right  to 
recover  any  thing  of  defendant,  and  that,  by  his  substantial  failure 
to  perform  his  contract,  he  ought  not  to  recover.  I  have  carefully 
read  the  evidence ;  in  many  respects  it  is  confiicting.  The  referee 
has  passed  upon  such  confiicting  evidence  and  found  in  favor  of  the 
plaintiff.  There  is  abundance  of  evidence  to  sustain  such  con- 
clusion. Nor  is  there  such  preponderance  of  evidence  in  favor  of 
the  defendant's  position,  as  would  lead  to  the  supposition  that  the 
referee  was  laboring  under  any  mistake  or  passion  or  partiality.  To 
reverse  a  judgment  upon  this  ground,  the  wrong  must  be  clear ; 
the  power  is  not  to  be  exercised  in  doubtful  or  uncertain  cases.  It 
is  not  8u£Scient  that  the  members  of  this  court  might  think,  from 
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the  mere  reading  of  the  evidence,  that  they  would  have  found 
difierentlj.  The  referee  sees  the  witnesses  and  hears  their  evidence. 
Many  things  are  seen  and  heard  on  the  trial  that  greatly  and 
properly  affect  the  decision  of  the  case  on  the  facts,  which  cannot 
be  put  upon  paper  and  returned  to  this  court.  The  case  must, 
therefore,  be  a  very  bald  one  which  will  justify  our  interference 
upon  a  controverted  question  of  fact. 

For  the  reasons  stated,  the  judgment  should  be  afl&rmed,  with 
costs. 

Present — Learned,  P.  J.,  Bogkes  and  Boasdman,  J  J 

Judgment  affirmed,  with  costs. 


CHAELES  L.  HOWK,  Respondent,  v.  CORNELIUS  B. 
BISHOP,  Impleaded  wtth  TALMADGE  ECKERT,  Appel- 
lant. 

Judgment— enirif  of,  in  acUan  <igainst  two  defendants  tohere  ov3/y  one  annoen— 
Beeendl  of  judgment,  where  oneappecUe—  effect  of —  ExecvMon — uihen  set  aeide. 

In  an  action  against  Eckert  as  maker  and  Bishop  as  indorser  of  a  promissory 
note,  the  former  answered  and  the  latter  suffered  a  default;  upon  the  trial  a 
judgment  was  entered  against  both  for  damages  and  costs.  Upon  an  appeal  by 
Eeckert  the  Qeneral  Term  reversed  the  Judgment  and  granted  a  new  trial. 
Upon  the  second  trial  Eckert  was  successful  and  recovered  judgment  agidnst 
plaintiif  for  his  costs.  Subsequently  plaintiff  issued  an  execution  against 
Bishop  under  the  original  judgment,  in  which  was  included  the  costs.  Upon 
a  motion  to  set  aside  the  execution,  held,  that  upon  reversal  of  the  former  judg- 
ment none  existed  against  Bishop  under  which  an  execution  could  issue,  and 
that,  in  any  event.  Bishop  could  not  be  charged  with  the  costs  incurred  by  the 
defense  Inteiposed  by  Eckert 

Appeal  from  an  order  of  Special  Term  denying  a  motion  made 
by  the  defendant  Bishop  to  set  aside  an  execution. 

The  action  in  which  this  judgment  was  entered  was  commenced 
upon  a  note  made  by  the  defendant  Eckert  to  the  order  of  the 
defendant  Bishop  for  the  sum  of  fifty-five  dollars.     The  action  was 
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against  Eckert,  as  maker,  and  Bishop,  as  indorser.  Eckert  defended 
and  Bishop  suffered  default.  It  was  tried  before  a  referee,  who 
reported  in  favor  of  the  plaintiff,  and  a  judgment  was  accordingly 
entered  June  18,  1873,  for  fifty-six  dollars  and  seventy-nine  cents 
damages  and  one  hundred  and  forty-three  dollars  and  eighty-four 
cents  costs  against  both  defendants. 

The  defendant  Eckert  appealed  from  this  judgment  to  the  General 
Term.  The  decision  of  the  General  Term  was  filed  November  17, 
1874,  in  the  following  language :  "  Judgment  reversed,  referee  dia- 
charged  and  new  trial  granted,  costs  to  abide  thp  event." 

On  a  new  trial,  in  January,  1875,  the  defendant  Eckert  had  a 
verdict. 

The  execution  sought  to  be  set  aside  was  issued  under  the  original 
judgment,  and  was  tested  April  7, 1875,  after  the  reversal  of  the 
judgment,  and  the  new  trial  and  verdict  for  defendant. 

The  motion  in  this  case  was  made  by  the  defendant  Bishop  to  set 
aside  the  execution. 

Wm.  Lowntibery^  for  the  appellant. 

S.  L.  StetibinSy  for  the  respondent. 

BOABDMAK,  J. : 

It  is  undoubtedly  true  that  the  General  Term  has  power  to  reverse 
a  judgment  upon  appeal  as  to  one  defendant  and  affirm  it  as  to  another. 
{Oeromd  v.  Stagg.lO  How.,  369 ;  Story  v.  N.  T.  and  H.  R.  R.  Co.,  6 
N.  Y.,  86,  note ;  Code,  §  366 ;  Vcm  Sh/ck  v.  SneU,  6  Lans.,  299 ;  A'ngeU 
V.  Cook,  2  T.  &  C,  175 ;  4  Wait's  Prac.,  523.)  But  it  does  not  follow 
that  the  power  must  be  exercised  because  it  exists.  In  the  present  case 
the  judgment  of  $200.63  was,  in  fact,  reversed  by  the  General  Term. 
Such  reversal  left  no  judgment  against  the  defendants  or  either  of 
them.  A  new  trial  was  granted  to  defendant  Eckert,  who  alone 
appeared  and  defended.  Upon  such  new  trial  the  defendant  Eckert 
succeeded  and  recovered  a  judgment  for  his  entire  costs  against  the 
plaintifi.  Upon  what  principle  of  justice,  then,  would  a  court  make 
Bishop,  who  had  suffered  a  default  in  the  action,  pay  to  the  plaintiff 
his  costs  incurred  in  an  unsuccessful  contest  with  Eckert,  while 
Eckert  was  at  the  same  time  collecting  his  own  costs  of  his  success- 
ful defense  out  of  the  plaintiff  ?    The  defendant  Bishop  did  not 
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choose  to  take  the  risk  of  a  litigation.  He  therefore  did  not  appear 
in  the  action,  but  snflfered  default.  The  liability  of  Bishop  was 
several  as  well  as  joint.  The  plaintiff  therefore,  upon  proper  proof, 
might  have  entered  a  separate  judgment  against  Bishop,  with  costs, 
as  upon  a  default,  and  have  had  execution  thereon.  Doubtless  that 
may  still  be  done.  But  the  judgment  against  Eckert  and  Bishop 
having  been  reversed  wholly,  it  cannot  be  made  the  basis  of  an 
execution  against  Bishop  any  more  than  it  can  against  Eckert.  I 
think  the  General  Term  did  right  in  reversing  the  judgment  as  to 
both  defendants.  There  is  no  reason  why  Bishop  should  be  held 
to  pay  an  erroneous  judgment  for  costs  because  he  suffered  a 
default. 

The  record  of  judgment  does  not  show  any  service  of  the  sum- 
mons and  complaint  upon  Bishop,  or  any  default  on  his  part.  Nor 
do  such  facts  elsewhere  appear,  unless  by  implication.  For  this 
reason,  also,  it  seems  to  me  the  execution  is  not  sustained  or  justi- 
fied by  the  judgment. 

I  think,  therefore,  that  the  order  of  the  Special  Term  should  be 
reversed,  with  ten  dollars  costs  and  expenses  of  printing,  and  the 
motion  to  set  aside  the  execution  should  be  granted,  with  ten  dollars 
costs. 

Present — Lkabned,  P.  J.,  Bockes  and  Boabdman,  J  J. 

Order  reversed,  with  ten  dollars  costs  and  printing,  and  execution 
set  aside,  with  ten  dollars  coses. 


ALEXANDEK  S.  HATS,  Kespondbnt,  v.  RICHARD  H. 
SOUTHGATE  Am>  CHARLES  F.  SOUTHGATE,  Appel- 
LAirrs. 

Prcmiuory  note — ctcUon  upon —  TitU  of  plaintiffs  denial  of. 

Upon  the  trial  of  this  action,  brought  against  the  maker  and  payee  of  a  promis- 
B017  note,  the  plaintiff  read  in  evidence  the  note  signed  by  the  maker  and 
indorsed  in  blank  by  the  payee.  The  defendants  set  up  in  their  answer,  and 
offered  to  prove  upon  the  trial,  that  the  note  was  never  transferred  to  the 
plaintiff;  that  he  was  not  the  legal  owner  or  holder  thereof,  and  that  he  was 
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not  the  real  party  in  interest,  but  that  the  Saratoga  Bank  was  the  real  party  in 
interest  and  the  owner  of  the  note.  Hield,  that  as  these  facts,  if  proven,  would 
constitute  no  defense  to  the  action  proof  thereof  was  properly  rejected. 
(Lbabnbd,  p.  J.,  dissenting.) 

Appeal  from  a  judgment  in  f aTor  of  the  plaintifi,  entered  upon 
the  trial  of  this  action  at  the  Circuit. 

Coot  <&  Peters^  for  the  appellants.  The  plaintiff  must  be  the 
real  party  in  interest.  {Tarrdsier  v.  Gassardj  17  Abb.,  187 ;  KUlr 
rruxre  v,  (Moer^  24  Barb.,  656 ;  8<mfard  v.  Sanford^  45  K  T.,  723 ; 
Metropdlitcm  Bomk  v.  Lord^  1  Abb.,  185;  S.  O.,  4  Duer,  630; 
Flood  V.  Reynolds^  13  How.,  112 ;  Dwncam,  v.  Lawrence^  6  Abb., 
304 ;  S.  C,  3  Bos.,  103 ;  Glwrk  v.  PhUUps^  21  How.,  87 ;  James  v. 
Chalmera,  6  N.  Y.,  215.) 

Putncmh  <&  Huestia^  for  the  respondent.  The  holder  of  a  note 
payable  to  bearer,  or  indorsed  in  blank,  may  sustain  an  action, 
although  in  fact  not  the  owner.  {Lovell  v.  Eoertaon^  11  John.,  52 ; 
Odge  V.  KendaUy  15  Wend.,  640 ;  City  Bomk  of  Ifew  Hiwen  v. 
Perkinsy  29  K  T.,  554 ;  Devol  v.  Barnes,  2  W.  Dig.,  384 ;  Broum 
V.  Pmfidd,  36  K  T.,  473 ;  WHUams  v.  Brimn,  2  Keyes,  486 ; 
Eaton,  V.  Alger,  47  N.  T.,  345 ;  AUm  v.  Broum,  44  id.,  228 ; 
Owmmmgs  v.  Morris,  25  id.,  625.) 

BOABDMAK,  J. : 

This  is  an  action  on  a  promissory  note  against  the  maker  and 
indorser.  The  defendants,  by  their  answer,  deny  that  the  note  was 
ever  transferred  to  the  plaintiff  or  that  he  is  the  legal  holder  or 
owner  thereof,  or  that  he  is  the  real  party  in  interest,  and  allege 
that  the  Saratoga  Savings  Bank  is  the  real  party  in  interest  and  the 
owner  and  holder  thereof,  and  should  be  plaintiff.  On  the  trial,  the 
plaintiff  produced  and  read  in  evidence  the  said  note,  signed  by 
the  maker  and  indorsed  in  blank  by  0.  F.  Southgate,  defendant, 
the  payee  in  said  note  named.  After  proving  the  amount  due 
thereon  the  plaintiff  rested.  The  defendants  thereupon  offered  to 
prove  the  facts  set  up  in  their  answer.  The  evidence  was  rejected 
and  defendants  excepted.  This  presents  the  only  question  for 
review.  The  defendants  claim  the  answer  states  facts  constituting 
a  defense,  and  that  the  court  erred  in  holding  to  the  contrary. 
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The  caae  of  The  OUy  Bcmk  of  New  Hcmn  t.  Perkins  (29  N. 
Y.,  554)  seemB  to  be  a  concltisive  anthoritj  against  the  defendants. 
The  learned  judge  in  that  case  says :  '^  The  defendant  stands  here  as 
a  mere  Yolnnteer  in  behalf  of  others  not  before  the  court,  and  who 
make  no  claim  on  their  own  account.  Confessedly  he  owes  the 
debt.  *  ♦  *  It  will  be  time  enough  to  determine  whether  any 
other  person  has  a  better  title,  when  sucii  person  shall  come  before 
the  court  to  claim  the  bills  in  question  or  their  proceeds  from  the 
pkintiffs."  Again,  "  Nothing  short  of  mala^des  or  notice  thereof 
will  enable  a  maker  or  indorser  of  such  paper  to  defeat  an  action 
upon  it  by  one  who  is  apparently  a  regular  indorsee  or  holder, 
especially  when  there  is  no  defense  as  to  the  indebtedness."  Again, 
'^  The  title  is  good  as  against  the  defendant  and  that  is  sufficient 
If  there  are  any  others  who  daim  a  title  to  the  instraments  superior 
to  that  of  the  plaintifPs  it  can  be  determined  whenever  they  come 
before  the  court  to  assert  it."  To  the  same  effect  are  Brown  v. 
Penfidd  (86  K  Y.,  473);  Oummmgs  t.  Jform  (25  id.,  625); 
Devd  V.  Bwmes  (7  Hun,  842) ;  Eatm  v.  Alger  (47  N.  Y.,  845). 

The  plaintiff,  holding  this  note  indorsed  in  blank,  might  lawfully 
have  made  the  note  payable  to  himseK,  in  which  case  it  would  have 
given  to  him  a  title  which  could  only  be  divested  by  his  subsequent 
indorsement.  That  would  have  made  him  the  holder  and  owner  in 
law.  The  effect  is  the  same  under  a  blank  indorsement.  That  con- 
stitutes a  written  assignment  of  the  security  and  makes  the  plaintiff 
the  real  party  in  interest  under  section  111  of  the  Code.  {AUen  v. 
Brauon,  44  IT.  T.,  228 ;  Shmdcm  v.  Mwyor,  4  Week.  Dig.,  28  [Ct. 
of  Appeals],  and  cases  cited.)  In  the  latter  case,  Hukt,  C,  says : 
''  In  a  case  like  this  the  whole  title  passes  to  the  assignee  and  he  is 
legally  the  real  party  in  interest,  although  others  may  have  a  claim 
against  him  for  a  portion  of  the  proceeds.  The  specific  daim  and 
aQ  of  it  belongs  to  him.  Even  if  he  is  liable  to  another  as  a  debtor 
^  upon  his  contract  for  the  collection  he  may  thus  make,  it  does  not 
alter  the  case.    The  title  to  the  specific  claim  is  his." 

In  the  absence  of  any  allegation  of  mala  fides  in  plaintiff's  pos- 
session of  this  note,  the  cases  dted  establish  the  correctness  of  the 
ruling  below  and  show  that  the  facts  stated  in  the  answer  do  not,  if 
proved,  constitute  any  defense  to  this  action. 

The  cases  dted  by  the  defendants,  Metrop6Ut<m  Bcmk  v.  Lord 
Huh— Vou  X        «(^ 
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(1  Abb.,  186);  Flood  v.  Reynolds  (13  How.,  112);  Ihmocm  v. 
Lcmrence  (6  Abb.,  304) ;  Tcmmier  v.  Gaaaa/rd  (17  id.,  187),  arise 
on  the  sufficiency  of  answers  denying  plaintifi's  ownership  of  the 
notes  sued  upon  and  setting  np  another  owner.  These  were  held 
to  be  issuable  facts  and  to  compel  the  plaintiff  to  prove  his  title. 
But  they  do  not  reach  this  case  where  a  sufficient  title  has  been  proved 
on  the  trial  Sheldon  v.  Pa/rJcer  (3  Hun,  498)  was  decided  on  the 
question  of  bona  fides.  KUlmiore  v.  Ouloer  (24  Barb.,  656)  must 
be  considered  as  overruled  by  the  cases  cited.  In  Samford  v. 
Swnford  (46  N.  T.,  723)  the  defendant,  as  executor,  claimed  to  be 
owner  and  holder  of  the  note  and  entitled  to  the  proceeds  equally 
with  the  plaintiff,  who  was  executrix  under  the  same  will 

On  a  careful  examination  of  the  authorities  I  am  well  satisfied 
that  no  error  was  committed  by  the  learned  judge  who  tried  this 
case  at  the  Circuit,  and  that  the  judgment  should  be  affirmed  with 
costs. 

Leabnied,  p.  J.  (dissenting) : 

I  understand  that  it  is  settled  that,  in  an  action  on  a  note,  the 
plaintiff  must  have  the  legal  title.  {Eaton  v.  Alger^  47  N.  T.,  345, 
and  S.  0.,  57  Barb.,  179  ;  Shefridom  v.  Jfayor,  4  Week.  Dig.,  28  ; 
Code  111.)  On  the  other  hand,  if  he  has  the  legal  title,  then  he  is 
the  real  party  in  interest  for  the  purpose  of  the  suit,  although  the 
transfer  to  him  was  colorable  {Sheridcm  v.  Mayor ^  ut  mprd)^ 
although  there  might  be  equities  against  the  plaintiff's  assignor 
{City  Bomk  v.  PerkmSy  29  N.  Y.,  554)  ;  or  although  the  considerar 
tion  of  the  transfer  was  inadequate  {Brown  v.  Penfidd^  36  N.  Y., 
475).  In  all  of  these  three  cases  the  plaintiff  had  the  legal  title. 
(See  Scmford  v.  Samford^  45  N.  Y.,  723.) 

In  the  present  case  the  possession  of  the  note,  with  the  indorse- 
ment of  the  payee,  vr^A  prima  fiusis  evidence  of  the  plaintiff's  title. 
It  was  not  conclusive.  The  defendants  offered  to  prove  that  the 
note  was  not  the  property  of  the  plaintiff ;  that  it  had  never  been 
transferred  to  him,  that  it  was  the  property  of  the  Saratoga  Savings 
Bank.  Now,  unless  the  defendant  is  to  be  precluded  altogether 
from  giving  any  evidence  of  a  matter  confessedly  issuable,  I  do  not 
see  how  this  offer  could  be  rejected.  What  he  would  have  proved 
in  fact,  we  cannot  say.    We  must  take  his  offer  as  good  for  all  that 


Digitized  by 


Google 


FRANCIS  V.  CITY  OF  TROY.  515 

TmBD  Dbparthbnt,  Mat  Terk,  1877. 

it  proposed.  Under  the  offer,  for  instaiice,  he  might  have  shown 
that  the  note  had  been  accidentally  lost  by  the  Saratoga  Savings 
Bank,  and  had  been  found  by  the  plaintifE.  The  defendant's  ofier 
was  to  show  that  the  legal  title  to  the  note  was  not  in  the  plaintiff, 
but  in  another  person  named.  We  must  assmne  that  he  conld  have 
shown  this.  If  shown,  it  wonld  have  been  a  defense.  It  is  possible 
(hat  if  the  facts  had  been  proved,  they  would  not  have  shown  that 
the  plaintiff  did  not  have  the  legal  title.  But  we  cannot  determine 
that,  on  the  offer. 

The  fact  of  legal  title  in  the  plaintiff  is  issoable.  The  plaintiff 
had  given  prima  fade  evidence  of  this  fact.  There  was  no 
estoppel  to  prevent  the  defendant  from  disproving  this  &ct,  and  he 
offered  to  do  so. 

I  think  the  judgment  should  be  reversed  and  a  new  trial  granted. 

Present  —  Leabned,  P.  J.,  Bookes  and  Boabdmak,  J  J. 
Judgment  afl&rmed. 


JOHN  M.  FRANCIS  and  HENRY   O'R.   TUCKER,  Plain- 
TIFFS,  V.  THE  CITY  OF  TROY,  Defendant. 

6%  of  Troy— powencf  common  council^ city  odoerMng^noUees  cf  taxdoles. 

The  charter  of  the  city  of  Troy  confers  upon  it  the  right  to  collect  taxes.  Rdd, 
that  the  power  to  determine  the  extent  to  which  notices  of  sale  of  property  for 
non-payment  of  taxes  should  be  published  was  conferred  upon  the  city  as  inci- 
dental thereto. 

The  charter  authorized  the  common  council  to  appoint  four  official  papers  "  in 
which  the  city  advertising"  should  be  done.  BM,  that  the  notices  of  sale  of 
property  for  non-payment  of  taxes  was  city  advertising  within  the  express  lan- 
guage of  the  charter. 

The  charter  requires  the  chamberlain  to  publish  such  notices  in  two  of  the  offi- 
cial papers.  ffM,  that  this  did  not  affect  the  right  of  the  common  council 
to  direct  their  publication  in  the  two  other  official  papera  (Lbabked,  P.  J., 
dissenting.) 

Submission  of  a  controversy  without  action,  pursuant  to  section 
372  of  the  Code  of  Procedure. 
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The  plaintife  being  the  publishers  and  proprietors  of  the  Troy 
DaQy  Times  presented  to  the  city  of  Troy  a  bill  for  $266.26,  prop- 
erly made  out  and  verified,  for  publishing  in  said  newspaper  the 
city  chamberlain's  list  or  statement  of  unpaid  taxes  and  assessments 
and  notice  of  sale  for  non-payment  once  a  week,  for  six  weeks  suc- 
cessively, conmiencing  May  1, 1876. 

The  defendant  refused  to  pay  the  bill,  on  the  ground  that  the 
publication  in  the  Times  was  unauthorized  by  the  chamberlain  of 
the  city  and,  therefore,  not  a  valid  obligation  against  the  city. 

On  the  1st  day  of  May,  1876,  the  said  list  or  statement  was 
published  by  the  express  direction  of  Benjamin  H.  Hall,  the  cham- 
berlain of  said  city,  under  and  in  accordance  with  section  13,  title  5 
of  the  charter  of  the  city  of  Troy,  in  two  daily  newspapers  pub- 
lished in  the  city  of  Troy,  to  wit,  the  Troy  Daily  Press  and  the 
Troy  Morning  Whig,  which  said  publication  continued  for  six 
weeks. 

The  chamberlam  did  not  direct  or  authorize  the  publication  of 
his  said  list  or  statement  in  the  Troy  Daily  Times. 

When  such  publication  commenced,  and  from  that  time  to  the 
present,  the  oflScial  newspapers  of  the  city,  as  designated  by  the 
common  council,  consisted  of  the  before-mentioned  Press,  Whig 
and  Times  and  a  weekly  paper  known  as  the  Troy  Northern  Budget. 
The  designation  of  these  newspapers  for  this  year  by  the  common 
council  was  made  on  the  14:th  of  March,  1876. 

On  the  4th  of  May,  1876,  the  common  coxmcil  formally  adopted 
a  resolution,  directing  all  the  advertisements  and  official  notices  ema- 
nating from  the  chamberlain  and  other  heads  of  city  departments  to 
be  published  in  all  the  official  papers  of  the  city. 

Bobertson  <&  JFbstery  for  the  plaintiffs. 

B.  A.  ParmerUer^  for  the  defendant. 

BOABDMAN,  J.  : 

Municipal  corporations  possess  no  powers  but  those  expressly 
granted,  those  necessarily  or  fairly  implied,  those  incident  to  the 
powers  granted,  and  those  essential  to  the  objects  and  purposes  of 
the  corporation.    (1  Dillon  on  Corp.,  §  55.)    The  power  to  collect 
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taxes  is  expressly  given.  The  extent  to  which  notices  of  sale  of 
pTopefty  for  that  purpose  shall  be  published  is  incidental  to  that 
power.  The  object  of  the  corporation  is  to  secure  the  payment  of 
its  taxes.  Whatever  means  may  directly  contribute  to  that  result, 
may  be  employed  as  an  incident  to  the  power  expressly  conferred ; 
in  that  view  a  publication  of  the  notice  of  taxes  unpaid  might  be 
published  by  the  defendant  under  the  incidental  powers  conferred 
by  the  charter. 

But  by  Laws  of  1873  (chap.  813,  end  of  §  3,  p.  1220)  express 
authority  is  given  to  the  common  council  to  designate  not  exceeding 
four  ofScial  papers  having  the  largest  circulation  in  the  city  ^^  in 
which  the  city  advertising  shall  be  done  only  on  the  order  of  the 
common  council."  The  notices  issued  and  published  by  the  plain- 
tiffs in  this  case  were  plainly  city  advertising,  and  within  the  express 
language  of  the  charter.  The  action  of  the  common  council  in 
ordering  the  publication  in  plaintiffs'  paper,  which  was  one  of  the 
four  papers  designated  as  o£Scial  papers,  was  therefore  authorized. 
I  conclude,  therefore,  that  the  city  was  bound  to  pay  for  this 
advertisement  the  amount  claimed,  because  the  city,  by  its  proper 
authorities,  had  ordered  the  plaintiff  to  publish  the  same,  and 
because  such  order  was  justified  by  the  express  language  of  the 
charter.  In  the  absence  of  such  express  grant  of  power,  I  think  the 
ordering  of  such  publication  was  an  incident  to  the  power  of 
collecting  the  city  taxes,  and  for  that  reason  might  be  legally 
exercised. 

The  fact  that  the  services  were  partly  rendered,  prior  to  the 
passage  of  the  resolution  of  the  common  council,  will  not  avoid  the 
defendant's  liability.  The  resolution  was  a  ratification  of  plaintiffs' 
act,  and  an  adoption  of  their  services  sufiicient  to  establish  the 
liability  of  the  city.  It  is  possible  the  designation  of  the  plaintiffs^ 
paper,  as  the  o£Scial  paper,  on  the  14th  of  March,  1876,  was  a 
sufficient  order  to  justify  the  publication  of  the  notice,  as  city 
advertising  under  tiie  charter. 

The  chamberlain  of  the  city  is  required  to  publish  the  same 
notice  in  two  daily  papers  of  the  city.  This  was  done,  but  plaintiffs' 
paper  was  not  one  of  them.  I  do  not  think  the  obligation  imposed 
upon  the  chamberlain  has  any  thing  to  do  with  the  question  for  our 
decision.    It  is  not  necessary  for  us  to  decide  whether  the  expense 
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incnrred  by  the  common  comicil  can  be  added  to  that  incurred  by 
the  chamberlain  and  charged  against  the  property  taxed  to  be  paid 
by  the  tax-payer  npon  a  redemption. 

The  plaintiffs'  paper  was  one  of  the  official  papers  of  the  city.  It 
was  snch  a  paper  as  the  charter  required  the  tax  lists  to  be  pub- 
lished in.  The  tax  list  was  city  advertising ;  the  tax  lists  or  notices 
were  published  in  plaintijBEs'  paper.  The  common  council  author- 
ized and  ratified  such  publication.  The  charter,  fairly  construed, 
authorizes  such  action  of  the  common  council. 

It  follows  that  the  plaintifEs  are  entitled  to  recover  of  the 
defendants  the  sum  of  $266.25,  besides  costs  and  disbursements, 
and  judgment  is  ordered  accordingly. 

BooKBs,  J.,  concurred. 

Learned,  P.  J.  (dissenting)  : 

The  only  question  is  whether  the  authority  given  to  the  common 
council  to  designate  four  papers  in  which  the  city  advertising  shall 
be  done,  and  their  resolution  directing  all  advertisements  and  official 
notices  to  be  published  in  all  the  official  papers,  make  the  city  liable 
to  pay  the  plaintifis  for  this  work.  Or  whether,  on  the  other  hand, 
the  provision  as  to  the  chamberlain's  designation  of  two  papers  is 
to  be  held  to  restrict  the  publication  to  those  two. 

I  think  that  in  speaking  of  "  city  advertising  "  in  title  2,  section  3, 
the  legislature  must  have  referred  to  that  large  amount  of  necessary 
advertising  for  which  no  special  provision  was  made.  But  in 
respect  to  the  publication  of  the  tax  lists,  a  special  provision  was 
made.  The  power  of  designating  the  papers  was  given  to  the 
chamberlain.  They  were  to  be  daily  papers,  while  the  official 
papers  need  not  be  daily  papers.  The  purchaser  was  to  pay  the 
amount  of  the  tax,  interest  and  advertisii)g,  so  that  the  expense  of 
advertising  was  to  become  a  lien  on  the  land.  There  was,  therefore, 
a  good  reason  for  limiting  the  amount  of  expense  which  should  thus 
be  incurred. 

The  provision  of  advertising  in  two  daily  newspapers  is  found  in 
several  places  throughout  title  4,  which  treats  of  the  collection  of 
taxes.  And  it  seems  to  be  part  of  a  system  on  this  subject,  that  all 
the  notices  connected  with  the  collection  of  taxes  should  be  pub- 
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lifihed  in  that  number  of  daily  newspapers,  to  be  selected  by  the 
chamberlain. 

It  is  reajsonable,  then,  to  nnderstand  that  the  authority  given  in 
a  previous  title  to  the  common  council,  to  designate  not  to  exceed 
four  newspapers  in  which  the  city  advertising  should  be  done,  was 
not  intended  to  override  the  subsequent  provisions  relative  to  the 
collection  of  taxes.  The  common  council  are  not  obUged  to  desig- 
nate more  than  one  paper,  and  that  may  be  a  weekly.  Evidently 
such  designation  would  not  interfere  with  the  chamberlain's  duty  as 
to  taxes. 

It  is  to  be  noticed  also,  that  title  2,  section  3,  does  not  declare  that 
all  the  city  advertising  shall  be  done  in  all  the  papers  designated  by 
the  common  council.  It  only  declares  that  in  these  papers  the  adver- 
tising shall  be  done  "  only  on  the  order  of  the  common  council." 
It  was  then  such  advertising  as  was  not  otherwise  provided  for  by 
definite  requirements  of  law,  that  the  common  council  were  to 
order  to  be  done  in  official  papers.  It  may  be  said  that,  although 
the  common  council  need  have  made  no  order,  yet,  as  they  have 
ordered  the  publication,  and  it  has  been  done,  the  city  must  pay. 
That  of  course  depends  entirely  upon  the  questioTi  whether  this 
publication  by  the  chamberlain  was  a  matter  within  the  authority  of 
the  common  council  or  not.  If,  as  it  seems  to  me,  they  had  nothing 
to  do  with  it,  then  it  was  nugatory  for  them  to  order  the  additional 
publication.  The  charter  gave  fuU  notice  to  every  one  of  the 
extent  of  their  power,  and  showed  that  this  was  beyond  it. 

I  think  that  the  defendants  should  have  judgment. 

Present  —  Leabned,  P.  J.,  Bookes  and  Boabdman,  JJ. 
Judgment  ordered  for  plaintiffs. 


Digitized  by 


Google 


520  ARMSTRONG  v.  WING. 

Thibd  DBPABTMBiirr,  Mat  Tbbm,  1877. 


HOPESTILL  ARMSTRONG  and  SOLOMON  ARMSTRONG, 
Appellants,  v.  DE  ETTE  WING,  Respondent. 

Adion  againtt  hdr  at  law  qf  deeeaied  ffranUn',  fir  breach  qf  covenant  —  when 

maitUainalle, 

In  order  to  maintain  an  action  against  the  heir  at  law  of  a  deceased  grantor,  to 
recover  damages  occasioned  by  the  breach  of  a*  covenant  contained  in  a  con- 
veyance made  by  the  ancestor,  it  must  be  shown  that  the  deceased  left  no  per- 
sonal property  within  this  State,  or  that  the  same  was  insufficient  to  pay  the 
debt,  or  that  the  debt  could  not  be  collected  from  the  personal  representatives 
of  the  grantor,  or  from  his  next  of  kin  or  legatees.* 

A  defendant  cannot  be  charged  both  as  heir-at-law  and  next  of  kin  in  the  same 
count  of  a  complaint 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  npon 
the  trial  of  this  action  by  the  conrt  without  a  jury. 

HopeetiD,  Solomon,  Farrand  S.,  David  M.,  Morrey  W.  and  Charles 
H.  Armstrong  were  the  owners,  as  tenants  in  common,  of  a  certain 
farm.  Hopestill,  Solomon  and  Farrand  S.  contracted,  by  parol,  to 
convey  their  undivided  half  for  $4,000  to  Morrey  W.,  David  M.  and 
Charles  H.,  the  vendees  entering  into  possession.  A  joint  deed  was 
drafted  for  the  three  vendors  and  their  wives  to  execute,  which 
contained  the  following  covenant : 

^^And  the  said  Farrand  S.,  Hopestill  and  Solomon  Armstrong  do 
hereby  covenant  and  agree  to  and  with  the  said  parties  of  the  second 
part,  their  heirs  and  assigns,  that  the  premises  thus  conveyed  in  the 
quiet  and  peaceable  possession  of  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  will  forever  warrant  and  defend  against  any 
person  whomsoever,  lawfully  claiming  the  same  or  any  part  thereof." 

Farrand  S.  Armstrong  executed,  acknowledged  and  delivered  the 
deed,  received  his  share  of  the  purchase-money  and  died.  After 
his  death  Hopestill  and  Solomon  and  their  wives  executed,  acknowl- 
edged and  delivered  the  deed  with  full  knowledge  that  the  wife  of 
Farrand  S.  had  not  executed  it.  Farrand's  wife  never  executed  the 
deed,  and  afterwards,  by  action,  recovered  her  dower  in  the  farm. 
The  vendees  recovered  a  judgment  against  Hopestill  and  Solomon, 
surviving  vendors,  for  the  damages  sustained  by  the  eviction,  which 
was  paid. 

*This  is  in  harmony  with  Selawr  v.  Ooe  (68  N.  T.,  488),  decided  after  the 
decision  of  this  case  at  the  Special  Term. 
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Hopestill  ArmstroDg  defended  the  action  (at  the  request  of  the 
defendant,  the  sole  heir  at  law  of  Farrand  S.,  who  promised  to 
pay  him  the  expense  thereof),  but  Solomon  Armstrong  made 
default. 

Farrand  S.  died  intestate  and  letters  were  issued  on  his  estate. 
He  left  a  widow  (since  deceased),  and  this  defendant,  the  sole  heir 
at  law,  to  whom  descended  real  estate  of  about  the  value  of  $3,000. 
The  plaintiffs  HopestQl  and  Solomon  Armstrong  bring  this  action 
to  recover  of  the  defendant,  as  heir  at  law,  the  damages  they  have 
sustained  by  reason  of  the  breach  of  the  joint  covenant ;  also  the 
expenses  incurred  in  defense  of  the  action. 

The  complaint  also  alleges  incidentally,  but  not  as  a  separate 
cause  of  action,  that  the  defendant  received  considerable  personal 
estate,  as  next  of  kin,  of  Farrand  S.  Armstrong. 

The  following  opinion  was  delivered  at  Special  Term  : 

FoLLETT,  J.  The  debts  of  deceased  persons  upon  covenant  stand 
upon  the  same  footing  as  simple  contract  debts.  (Subdivision  3, 
2  R.  S.,  453,  §  37 ;  2  Edmonds'  R.  S.,  473.) 

The  heirs  of  every  person  who  shall  have  made  any  covenant  or 
agreement  are  answerable,  upon  such  covenant  or  agreement,  to  the 
extent  of  the  lands  descended  to  them,  in  the  cases  and  in  the 
manner  prescribed  by  law.  (1  Revised  Statutes,  739,  §  141 ;  1 
Edmonds'  R.  S.,  689.) 

The  heirs  of  every  person  who  shall  have  died  intestate  shall 
respectively  be  liable  for  the  debts  of  such  person  arising  by  simple 
contract  or  by  specialty,  to  the  extent  of  the  estate,  interest  and 
right  in  the  real  estate  which  shall  have  descended  to  them  from  such 
person.    (2  Revised  Statutes,  452,  §  32;  2  Edmonds  R.  S.,  472.) 

Heirs  are  not  liable  for  any  such  debt  unless  it  shall  appear : 

I.  That  the  deceased  left  no  personal  assets  within  this  State  to 
be  administered;  or, 

n.  That  the  personal  assets  of  the  deceased  were  not  sufficient  to 
pay  and  discharge  the  same ;  or, 

in.  That  after  the  proceedings  before  the  proper  Surrogate's 
Court,  and  at  law,  the  creditor  has  been  unable  to  collect  such  debt,  or 
some  part  thereof,  from  the  personal  representatives  of  the  deceased, 
or  from  his  next  of  kin  or  legatee  (2  R.  S.,  452,  §  33,  as  amended 
by  chapter  110,  Laws  of  1859 ;  2  Edmonds'  R.  S.,  472),  It  is 
Hun— Vol.  X.        66 
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incumbent  on  the  creditor  seeking  to  charge  an  heir  to-  show  the 
facts  and  circnmstances  required  by  the  foregoing  statutes  to  render 
the  heir  liable.  (2  Revised  Statutes,  453,  §  86;  2  Edmonds'  R. 
S.,  472.) 

The  plaintiff  has  utterly  failed  to  establish  either  of  the  before- 
mentioned  statutory  conditions  precedent  to  a  recovery,  and  on  the 
contrary  alleges  (though  incidentally),  in  his  complaint,  that  the 
ancestor  left  considerable  personal  estate  which  was  received  by  the 
defendant  as  next  of  kin.  The  evidence  establishes  the  fact  that 
letters  of  administration  were  issued  upon  the  estate  of  Farrand  S. 
Armstrong  by  the  surrogate  of  Madison  county,  and  that  one  of  the 
representatives  is  still  living.  No  evidence  was  offered  upon  the 
trial  tending  to  show  whether  Farrand  S.  Armstrong  left  much  or 
no  personal  estate,  and  no  evidence  as  to  the  then  condition  of  the 
estate  or  what  had  been  done  by  the  representatives  in  connection 
therewith  was  offered  upon  the  trial,  except  a  certificate  of  the  sur- 
rogate's clerk  that  no  proceedings  had  been  had  before  that  court, 
in  the  matter  of  that  estate,  since  the  granting  of  letters.  This  cer- 
tificate, even  if  it  be  legal  evidence  of  the  fact  recited  therein,  is 
not  sufficient  to  bring  this  case  within  the  statute.  For  aught  that 
appears  there  are  sufficient  assets  in  the  hands  of  the  representatives 
to  discharge  the  liabilities  of  the  intestate. 

This  action  cannot  be  maintained  upon  the  ground  that  the 
defendant  is  liable,  as  next  of  kin,  for  the  complaint  contains  no 
count  charging  a  liability  as  next  of  kin.  Before  the  Code  it  was 
held  {Gere  v.  Clark^  6  Hill,  350)  that  a  defendant  could  not  be 
charged  both  as  heir  and  next  of  kin  in  the  same  count,  and  the 
rule  is  the  same  under  the  Code,  because  the  facts  constituting 
these  distinct  causes  of  action  are  dissimilar.  (2  Revised  Statutes, 
90,  §  42,  and  461,  §  23 ;  2  Edmonds,  92  and  470.) 

The  action  cannot  be  maintained  upon  the  promise  of  the  defend- 
ant to  pay  the  expenses  of  the  defense  of  the  action  against  the 
plainti£b  in  this  action,  because, 

I.  This  action  is  not  brought  at  law  upon  the  promise,  but  in 
equity  upon  the  statute  to  charge  the  defendant  as  heir  thereunder. 

IL  The  promise  was  not  made  to  both  of  these  plaintifb  but  to 
Hopestill  Armstrong,  who  alone  defended  the  former  action.  No 
assignment  of  the  promise  is  alleged  and,  indeed,  Solomon  has  not 
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paid  any  portion  of  the  expenses  of  the  former  action,  having  only 
paid  one-haM  of  the  amount  for  which  both  were  liable  before  suit 
brought  and  the  nnsnccessfnl  defense  interposed. 

It  is  unnecessary  to  consider  whether  the  covenant  in  the  deed  is 
a  distributive  covenant,  or  to  consider  the  rights  arising  thereunder 
of  the  parties  thereto. 

Judgment  for  the  defendant,  with  costs. 

S.  S.  Morga/rij  for  the  appellants. 
JSvrdett  cfe  Brooks,  for  the  respondent 

BOABDMAN,  J. : 

The  plainti£EB  and  the  father  of  the  defendant  united,  in  1859,  in 
a  deed  of  lands,  with  a  joint  covenant  of  warranty.  The  mother 
of  defendant  did  not  join  in  such  deed.  Upon  the  death  of  defend- 
ant's father,  her  mother  brought  an  action  and  recovered  her  dower 
in  the  premises  conveyed.  An  action  was  thereafter  brought  by  the 
grantees  in  said  deed  against  the  plaintifis  in  this  action  and  they  recov- 
ered of  them,  as  survivors,  the  damages  arising  from  such  breach  of 
the  covenant  of  warranty.  The  defendant  had  notice  of  each  of 
said  actions  and  was  requested  to  protect  the  interests  of  the  defend- 
ant therein.  The  plaintife  herein,  after  payment  of  the  recovery 
against  them,  and  after  the  death  of  defendant's  mother,  bring  this 
action  to  recover  of  the  defendant  the  amount  paid  and  expended 
by  them,  in  defending  such  action  for  breach  of  covenant  for  dam- 
ages and  costs.  The  theory  of  the  complaint  is,  that  the  neglect  of 
defendant's  mother  to  sign  the  deed  created  an  obligation  or  liability 
on  the  part  of  defendant's  father  to  make  good  any  defect  of  title 
caused  thereby,  and  to  indemnify  his  co-covenanters  against  the  con- 
sequences thereof;  that  the  defendant,  as  heir  at  law  of  her  father, 
had  received  from  him  an  amoxmt  of  assets,  real  and  personal,  more 
than  sufficient  to  satisfy  plaintiff's  claim,  and  thereby  became  respon- 
sible  to  the  plaintiffs  for  the  amount  of  their  claim.  These  facts 
have  been  found  in  the  decision  of  the  case,  but  it  was  held  that 
upon  the  facts  found  the  defendant  was  not  liable.  The  review  of 
the  judgment  is  solely  upon  the  facts  as  found  at  the  Special  Term. 

In  the  view  taken  of  the  case  at  Special  Term,  in  which  I  concur. 
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it  is  unnecessary  to  consider  whether  the  claim  of  the  plaintifib  is  a 
debt  of  defendant's  father,  for  which  she  can  be  made  liable  under 
the  provisions  of  the  Revised  Statutes.  It  wiU  be  enough  to  deter- 
mine that  she  is  not  liable  if  we  concede  such  to  be  the  nature  of 
the  obligation. 

The  opinion  of  the  learned  judge  at  Special  Term  very  clearly 
demonstrates,  that  the  plaintifiEs  ought  not  to  recover  upon  the  facts 
found.  I  can  add  very  little  to  the  citation  of  authorities  sustaining 
his  conclusion.  The  Revised  Statutes  declare  that  the  heir  shall  not 
be  liable,  unless  the  deceased  left  no  personal  property  or  such 
personal  property  was  insufficient  to  pay  the  debt,  or  that,  after 
proper  proceedings  in  the  Surrogate's  Court,  the  debt  could  not  be 
collected.  (2  R.  S.  [Edm.  ed.],  472 ;  Bingham  on  Descents,  286, 
290,  291 ;  Meraerecm  v.  Hyerssj  3  N.  Y.,  261 ;  Stuart  v.  BMsam, 
11  Barb.,  271 ;  Roe  v.  Swezey^  10  id.,  247 ;  BvUa  v.  Oemmg,  5 
Paige,  254 ;  Wwmhcmgh  y.  GateSj  11  id.,  505.)  These  authorities 
seem  quite  conclusive  against  plaintiffs  in  a  claim  against  an  heir  for 
a  debt  of  an  ancestor.  Such  is  the  nature  of  this  action.  The  com- 
plaint concedes  the  existence  of  personal  property.  Administration 
was  granted.  How  much  there  was  or  what  became  of  it  does  not 
appear.  The  lapse  of  time  since  administration  granted  cannot 
create  any  presumption.  The  conditions  upon  which  an  heir  can 
be  held  liable  are  fixed  by  statute.  Except  by  virtue  of  such 
statute  the  heir  is  not  liable.  It  must  therefore  be  strictly  con- 
strued. (See  the  cases  cited.)  Nor  does  it  make  az\y  difference  that 
the  heir  in  this  case  is  the  next  of  kin  also,  and  was  entitled  to  both 
the  real  and  personal  estate  of  her  ancestor.  {StitaH  v.  Eisacum^ 
ante.)  The  personal  estate  must  be  exhausted  by  proceedings 
against  the  administrator  before  the  heir  can  be  attacked.  (11 
Paige,  515 ;  Gere  v.  Cflark,  6  Hill,  350.) 

The  other  reasons  assigned  by  plaintiffs  for  a  recovery  are  prop- 
erly considered  and  disposed  of  by  the  opinion  of  the  learned  judge 
at  the  Special  Term. 

The  defendant  is  not  called  upon  in  this  action  to  contribute  her 
just  proportion  of  the  recovery  had  against  the  plaintiffs  who  were 
co-obligors  with  her  father.  Several  objections,  not  here  con- 
sidered^ might  in  such  an  action  arise.  Did  her  father,  in  fact,  ever 
deliver  the  deed  i    Was  it  left  with  the  jiistice  to  be  delivered  after 
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it  ahould  have  been  duly  signed  and  acknowledged  by  the  partiee 
named  as  grantors  therein  f  In  that  case  conld  the  plaintifib,  by  a 
snbseqnent  execution  and  delivery  of  the  deed  without  the  signature 
of  the  defendant's  mother,  bind  the  father  of  the  defendant,  or  hei^ 
self  through  him?  And  finally,  can  plaintifiEs,  upon  a  recovery 
against  them  as  the  survivors  upon  a  joint  covenant,  bring  an  action 
in  equity  against  the  heir  at  law  of  the  deceased  co-obligor  for 
contribution?  Some  of  these  qijestions  may  prove  to  be  of  import- 
ance in  possible  future  contingencies,  but  are  not  necessary  to  be 
determined  in  the  case  now  presented  for  our  decision. 

I  think  the  judgment  of  the  Special  Term  was  correct  and  should 
be  afllrmed,  with  costs. 

Present — Learned,  P.  J.,  Bockes  and  Boabdman,  J  J. 
Judgment  aflGLrmed,  with  costs. 


ALMERIN  GALLUP,  Appellant,  v.  GEORGE  H.  PERUE, 

Respondent. 

Action  for  prof emanal  services  —  uhUquidated  demand —  aUoteanee  of  interett  upon. 

In  an  action  bj  an  attorney  against  his  client,  to  recover  for  professional  services 
rendered  by  him,  no  bill  having  been  presented  and  the  demand  being  unliqui- 
dated, interest  cannot  be  allowed  upon  the  amount  of  the  recovery  from  the  time 
of  the  rendition  of  the  services. 

The  statute  fee-bill,  although  evidence  bearing  ui>on  the  question  as  to  the  value 
and  amount  of  the  services  rendered,  does  not  determine  the  question  as  between 
attorney  and  client 

Van  BensBdaer  v.  JefweU  (3  N.  T.,  186)  and  Adam  v.  tkn't  Plain  Bank  (86  N.  T., 
261)  distinguished. 

Appeal  from  a  judgment  of  the  County  Court  of  Schoharie 
county,  reversing  a  judgment  of  a  justice  of  the  peace  of  that  county 
in  favor  of  the  plaintiff. 

e/.  H.  Chite,  for  the  appellant. 

If.  P.  Hmnum^  for  the  respondent. 


10    6» 
64    Itt 
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BooKBfl,  J. : 

The  action  was  brought  to  recover  for  professional  sendees  as 
attorney  and  counsel,  with  a  small  claim  in  addition  for  disburse- 
ments. The  services  were  rendered  in  the  defense  of  an  action 
brought  against  the  defendant,  which  terminated  by  trial  in  October, 
1868.  This  action  was  commenced  in  September,  1869.  No  bill 
was  presented  to  the  defendant,  and  the  claim  remained  unliquidated 
until  the  trial  of  this  action,  when  a  recovery  was  had,  as  on  a 
qucmtmn  meruit^  for  work,  labor  and  services,  and  interest  was 
allowed  on  the  assessed  value  of  the  services  from  October,  1863. 
The  question  here  raised  is  as  to  this  allowance  of  interest.  The 
services  were  all  performed  under  one  retainer,  but  the  demand  for 
the  services  remained  unliquidated,  to  be  determined  on  proof  of 
value,  as  no  rate  of  compensation  had  been  agreed  upon  between 
the  parties.  The  statute  fee-bill,  although  evidence  bearing  on  the 
question,  does  not  determine  the  value  and  amount  as  between 
attorney  and  client  {Stow  v.  HcmUn^  11  How.,  452 ;  Moore  v. 
Weatervett,  3  Sandf.,  762 ;  Ga/rr  v.  MaAret,  1  Hilton,  498 ;  Hadley 
V.  Ayrea^  12  Abbott  [N.  S.],  240 ;  Eastern  v.  Smith,  1 E.  D.  Smith, 
318.)  The  suit  was  therefore  on  quamtmn,  Tnermt,  for  work,  labor 
and  services.  It  was  decided  a  half  century  since  in  Reed  v.  Rens. 
Glass  Factory  (3  Cow.,  393)  that  interest  was  not  allowable  on  an 
unliquidated  claim  for  work,  labor  and  services.  This  rule  has  been 
uniformly  adhered  to  in  all  thecourtsof  thisstate.  {Van  Bewreny. 
Ywn,  Gaasbeclt,  4  Cow.,  496 ;  HcHmea  v.  RwnJ&m,  17  Barb.,  454, 
and  cases  cited  by  Wells,  J.,  on  page  456 ;  McMahon  v.  ErieR.  R. 
Co.,  20  N.  T.,  463;  Sddley  v.  Ayres,  12  Abbott  [N.  S.],  240; 
Godfrey  v.  Moser,  10  S.  0.  N.  Y.  [3  Hun],  218.)  In  each 
of  the  last  two  cases  cited,  the  claim,  like  this  now  under  consider- 
ation, was  for  professional  services  by  attorney  and  counsel,  and 
inasmuch  as  the  recovery  rested  on  a  qiumtum  meruit,  it  was  held 
that  interest  was  not  allowable.  The  decisions  in  Smith  v.  Velie 
(60  N.  T.,  106),  and  in  McGoWwm  v.  S^wrd  (62  N.  Y.,  316), 
accord  with  those  above  cited.  The  remarks  of  Obovkb,  J.,  in 
Smith  V.  Vdie,  on  page  111,  are  in  point  here.  The  cases  relied 
on  by  the  plaintiflPs  counsel  are  Vam,  Rensselaer  y.  Jefwett  (2  N.  Y., 
135)  and  Adams  v.  F(yrt  Plam  Bank  (36  K  Y.,  261).  But  the 
decision  in  those  cases  depended  upon  the  peculiar  facts  disclosed  in 
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them.  Li  the  former  there  was  an  express  a^eement  to  deliver 
certain  specified  property  as  rent,  at  a  fixed  time  and  place.  Literest 
was  allowed  on  the  established  value  of  the  property  by  way  of 
damages  for  a  breach  of  the  express  agreement.  This  peculiarity 
in  that  case  is  noted  by  Wblls,  J.,  in  Holmes  v.  Rwnhm  (17  Barb., 
on  page  467),  and  by  Seldbn,  J.,  in  McMahon  v.  Erie  JR.  JS.  Co. 
(20  N.  Y.,  on  page  469).  Judge  Seldkn  there  points  out  the  dis- 
tinguishing feature  of  that  case  on  the  facts,  and  adds  by  way  of 
caution,  that  the  case  went  as  far  as  was  reasonable  andproper  to  go 
in  the  allowance  of  interest  on  a  demand,  the  amount  of  which  was 
left  to  proof  of  value  at  the  trial.  The  case  of  Dana  v.  Fie^Uer 
(12  N.  Y.,  40)  is  of  the  same  character  as  that  last  cited.  Li 
Adams  v.  Fort  Plam  Bank  effect  was  given  to  the  finding  of  the 
referee  that  certain  specified  sums  were  due  and  owing  at  the  time 
stated.  So  it  was  held  that  interest  was  aJlowable  from  such  times. 
The  finding  of  the  referee  as  to  this  fact  was  a  marked  feature  in 
this  case,  and  controlled  its  decision  on  the  question  of  interest. 
The  Oourt  of  Appeals  could  not  go  behind  the  finding  of  fact,  but 
was  bound  to  accept  it  as  a  determination  that  the  sums  stated  had 
become  liquidated  at  the  times  fixed  by  the  referee.  Gboveb,  J., 
in  Mygatb  v.  WUcox  (45  N.  Y.,  306),  as  I  understand  his  opinion, 
vindicates  the  decision  in  Adams  v.  Fort  Plam,  Bamk^  on  the  ground 
that  the  claim  had  become  liquidated.  .  (See  also  opinion  in  Hadley 
V.  Ayres^  supra,)  It  was  not  intended,  as  I  think,  to  overrule  or 
question  the  numerous  cases  above  cited,  or  any  of  them,  by  the 
decision  in  Adaans  v.  Fort  Plam  Bank.  This  is  made  apparent, 
I  think,  by  the  more  recent  cases  above  cited.  {Smith  v.  Vdiey 
60  N.  Y.,  106 ;  HiU  v.  Bwke,  62  id.,  106.)  Thus  it  seems  that 
neither  Fim  Benssdaer  v.  Jewitt,  nor  Adams  v.  Fort  Plam  BamJc^ 
justify  the  allowance  of  interest  in  this  case.  The  justice  was, 
therefore,  in  error  in  allowing  interest  on  the  plaintiff's  unliquidated 
claun  for  work,  labor  and  services,  and  the  judgment  was  for  that 
reason  properly  reversed  by  the  County  Court. 
Judgment  of  County  Court  affirmed,  with  costs. 

Leabned,  p.  J.,  and  Boabdman,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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JOHN  SHEAR,  Rbspondent,  v.  DAVID  VAN  DYKE, 
Appellant. 

Btndence  —  Oatem&rU  by  mtneu,  ofwh(U  was  8aid  to  him  by  another  witnesabtfore  the 
trial — admimbUityof. 

Upon  the  trial  of  an  action,  in  which  the  question  in  issue  was  the  number  of  loads 
of  hay  deliyered  at  a  particuhir  time,  a  witness  stated  tliat  he  could  not  then 
remember  the  number,  but  that  he  knew  it  at  the  time  and  then  told  it  to  the 
plaintUBE.  Subsequently  plaintiff  was  called  as  a  witness  and  was  allowed, 
against  defendant's  objection  and  exception,  to  state  that  the  number  was 
fourteen  Held,  that  the  evidence  was  admissible.  (Lbabnbd,  P.  J.,  dis- 
senting.) 

Appsal  from  a  judgment  of  the  County  Court  of  Albany  county, 
in  favor  of  the  plaintiff,  entered  upon  the  verdict  of  a  jury. 

The  action  was  originally  brought  in  a  Justice's  Court,  to  recover 
damages  for  the  breach  of  a  contract  in  reference  to  gathering  hay. 

The  plaintiff  claimed  he  had  made  an  agreement  with  defendant 
to  help  to  gather  all  his  hay,  of  which  plaintiff  was  to  have  one- 
fourth  for  his  services,  and  that  defendant  refused  to  allow  him  to 
help  gather  a  portion. 

Defendant  claimed  plaintiff  was  only  to  cut  certain  lots,  which  he 
did  cut,  except  a  part  of  one  lot  which  defendant  claims  plaintiff 
refused  to  cut 

J.  S.  ChUe^  for  the  appellant 

Hwngerford  <&  Hotalmgy  for  the  respondent 

BooKBS,  J. : 

This  action  orignated  in  a  Justices'  Court,  and  was  retried  on 
appeal  in  the  County  Court.  An  appeal  was  then  taken  to  this 
court  from  the  judgment  rendered  in  the  County  Court. 

It  does  not  appear,  from  the  record  before  us,  that  a  motion  was 

made  in  the  latter  court  for  a  new  trial.    It  was  held  in  Mwrray  v. 

Vcmderveer  (18  S.  C.  N.  Y.  [6  Hun],  802)  that  without  such  motion 

in  the  County  Court,  exceptions  entered  on  the  trial  could  not  be 

considered   in  this  court  on  appeal.    And  in   Tdllnum  v.  Ths 
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American  Eaopress  Qm^pwny  (13  S.  0.  N.  Y.  [6  Htm],  877)  it  was 
decided  that  no  appeal  would  lie  to  the  General  Term  in  snch 
case;  that  is,  nntil  the  case  and  exceptions  had  been  before  the 
Connty  Oonrt  on  a  motion  for  a  new  trial.  In  the  former  case  the 
judgment  was  affirmed.  In  the  latter  the  appeal  was  dismissed.  If 
it  be  true,  then,  as  the  record  before  ns  indicates,  that  no  motion 
was  made  for  a  new  trial  in  the  Connty  Court,  the  judgment  should 
be  affirmed,  without  an  examination  of  the  case  and  exceptions  made 
and  settled. 

But  it  is  stated  by  counsel  that  such  motion  was,  in  fact,  made 
and  denied,  and  we  wiU  therefore  examine  the  case  under  that  sug- 
gestion. 

It  is  not  denied  that  a  case  was  made  for  the  jury  on  the  evidence 
submitted  by  the  parties.  On  this  branch  of  the  case  no  question 
is  made.  The  verdict  must  consequently  conclude  the  .parties,  if 
the  case  is  to  stand  on  the  proof. 

It  is  insisted,  however,  that  errors  were  committed  in  the  admis- 
sion of  evidence  on  the  trial.  First,  it  is  urged  that  the  court 
erred  in  sJlowing  the  witness  to  state  what  the  defendant  said  as  to 
the  value  of  the  hay,  the  subject  in  controversy  between  the  parties. 
The  witness  stated  that  the  defendant  told  him  that  he  (defendant) 
considered  every  load  of  hay  worth  twenty-five  dollars  a  ton.  I 
think  this  was  admissible.  It  was  the  statement  or  admission  of 
the  defendant  called  for  by  the  plaintiff,  and  it  bore  on  the  subject 
under  examination.    It  was,  therefore,  admissible  evidence. 

It  is  next  urged  that  the  court  erred  in  sJlowing  the  question, 
whether  the  defendant  gave  any  reason  why  he  would  not  allow 
the  plaintiff  to  go  on  and  finish  the  contract,  for  an  alleged  breach 
of  which  the  action  was  brought.  The  plaintiff  had  the  right,  if  he 
chose  to  exercise  it,  to  call  for  the  defendant's  statement  or  admission 
in  this  regard.  The  objection  to  this  question  was  properly  over- 
ruled. But  the  exception  to  the  question  has  no  importance,  as  no 
answer  was  given  to  it  by  the  witness. 

One  other  ground  of  error  is  here  urged.  A  witness,  who  aided 
in  taking  in  the  hay,  was  asked  how  many  loads  were  taken  in  on 
an  occasion  specified.  He  answered  that  he  could  not  now  remember, 
but  that  he  knew  at  the  time,  and  then  told  the  plaintiff.  The 
plaintiff  was  then  called,  and  was  allowed,  against  objection,  to  state 
HuN— Vol.  X         67 
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that  the  number  of  loads  given  him  by  the  witness  was  fourteen. 
I  am  inclined  to  the  opinion,  contrary  to  mj  first  impression,  that 
this  evidence  was  admissible.  The  witness  noted  the  nnmber  of 
loads  taken  in  at  the  time,  and,  as  he  stated,  gave  the  nnmber  truly 
to  the  plaintiff.  Now,  the  latter  might  state  the  number  so  sworn 
to  have  been  given  him.  The  evidence  sought  from  him  was  origi- 
nal evidence.  The  question  was  as  to  the  declarations  made  to  him ; 
not  as  to  its  truth  or  falsity.  In  this  view  it  was  not  hearsay 
evidence.  Had  the  witness  given  the  plaintiff  a  memorandum  of 
the  loads  at  the  time,  and  had  he  sworn  that  the  memorandum  so  fur- 
nished was  correct,  the  plaintiff  then  might  have  produced  and 
verified  the  memorandum  by  his  own  oath.  It  has  been  repeatedly 
held  that  when  a  witness  testifies  that  he  made  a  memorandum  cor- 
rectly at  the  time  the  event  occurred,  but  was  unable  to  recollect  the 
fact  contained  in  it  when  examined  in  regard  to  the  transaction,  the 
memorandum  may  then  be  received  in  evidence  of  the  fact  therein 
stated.  So  in  Pa^fne  v.  Hodge  (14  S.  C.  K  Y.  [7  Hun],  612), 
the  plaintiff  testified  that  he  made  entries  in  accordance  with 
statements  made  to  him  by  other  witnesses,  and  the  latter  testified 
that  such  statements  were  true ;  the  evidence  was  held  to  be  admis- 
sible. Now,  in  the  case  in  hand,  the  fact  sought  to  be  proved  comes 
verified  by  the  oath  of  witnesses  in  a  way  that  renders  it  definite 
and  certain.  Nor  does  it  rest  at  all  on  any  statement  unsupported 
by  a  sworn  witness.  I  am  of  the  opinion  that  the  evidence  was 
properly  admitted. 

We  think  the  allegations  of  error  are  not  sustained,  and  hence  the 
judgment  should  be  affirmed  with  costs. 

BoAKDMAN,  J.  concurred. 

Learned,  P.  J. : 

The  fact  to  be  proved  was  the  number  of  loads  of  hay.  I  do  not 
think  it  was  competent  for  one  witness  to  testify  that  another  wit- 
ness told  him  what  the  number  was,  as  affirmative  proof  of  that 
fact.  Testate  the  familiar  rules,  ^'oral  evidence  must,  in  all  cases 
whatever,  be  direct ;  that  is  to  say,  if  it  refers  to  a  fact  which 
could  be  seen,  it  must  be  the  evidence  of  a  witness  who  says  he 
saw  it." 
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A  witness  may  refresh  his  memory  by  reference  to  certain  kinds 
of  documents,  and  he  may  testify  to  facts  mentioned  in  snch  docu- 
ments,  '^  although  he  has  no  specific  recollection  of  the  facts  them- 
selves, if  he  is  sure  that  the  facts  were  correctly  recorded  in  the 
document." 

I  do  not  think  that  the  statement  of  Cross  to  the  plaintiff  (to 
which  the  latter  testified)  was  in  any  sense  a  memorandum  or  docu- 
ment. The  propriety  of  admitting  such  evidence,  when  the  witness 
has  no  specific  recollection  of  the  facts,  depends  greatly  on  the  cir- 
cumstances that  the  evidence  thus  given  was  camrmUed  to  V)riting. 
To  extend  the  role,  and  when  the  witness  has  forgotten  a  supposed 
fact  to  allow  proof  of  what  he  once  said  in  regard  to  it,  appears  to 
me  dangerous  and  contrary  to  settled  principles.  But  the  evidence, 
probably,  did  no  real  harm,  and  therefore,  under  section  1003  of 
the  Code  of  Remedial  Justice,  I  concur  in  affinnance. 

Judgment  aflirmed,  with  costs. 


THOMAS  S.  PARKER,  Respondent,  v.  THE  CITY  OF 
COHOES,  Appellant. 

Liability  cf  municipal  earparoMon,  for  exeaiwUom  in  itreets  —  what  preeautiana  a/re 

required. 

The  water  commiBsionen  of  Cohoes,  acting  under  authority  of  the  law,  made 
an  excavation  in  one  of  the  streets  for  the  purpose  of  laying  therein  water  pipes 
for  general  use,  and  placed  sand  and  dirt  in  the  vicinity  thereof  to  be  placed 
therein;  at  the  end  of  the  day  barriers  in  the  usual  form,  consisting  of  planks, 
extending  from  sidewalk  to  sidewalk,  supported  by  barrels  placed  in  the  street, 
were  erected  to  prevent  vehicles  from  entering  the  street. 

Subsequently,  some  person,  without  the  authority  or  knowledge  of  the  commis- 
sioners, removed  one  of  the  barriers,  and  a  short  time  thereafter  plaintiif ,  drove 
through  the  opening  thus  made,  ran  upon  the  obstructions,  was  thrown  from 
his  wagon  and  injured. 

In  an  action  by  him  to  recover  the  damages  sustained  thereby,  hM,  that  the 
action  could  not  be  maintained,  as  the  plaintiff  had  failed  to  show  any  negli- 
gence on  the  part  of  the  conmiissioners.    (Leabned,  P.  J.,  dissenting.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 
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Somiud  Homdj  for  the  appellant.  There  was  not  the  slightest 
proof  of  actionable  negligence  on  the  part  of  the  defendant,  either 
causing  or  contributing  to  the  injury.  {OorJicmh  v.  CoopersUmn^ 
69  N.  Y.,  660;  McOmty  v.  Mayor  of  New  Tork^  5  Duer,  674 ; 
Shear.  &  Red.  on  ISTeg.,  §  147.)  The  defendant,  having  caused 
proper  and  fit  barricades  to  be  put  up  sufficient  to  prevent  attempts 
to  pass,  was  not  responsible  for  their  removal  or  its  consequences. 
{Dolierty  v.  Walthcmh^  4  Gray,  596 ;  State  v.  Bam^gor^  30  Maine,  34.) 
In  order  to  make  them  liable  for  the  consequences  of  such  removal, 
some  negligence  of  theirs,  either  of  commi^^ion  or  omission,  must 
have  contributed  thereto.  They  are  not  liable  upon  a  guarantee 
that  the  barriers  are  to  remain  at  all  events,  any  more  than  they 
are  that  there  shall  be  no  obstructions  in  the  street.  {OorJumi  v. 
Village  of  Cooperstowrij  59  N.  Y.,  8fwpra;  Doherty  v.  WaUharn^ 
4  Gray,  mpra;  HaH  v.  City  of  Brooklyn^  36  Barb.,  226 ;  McGinity 
V.  Mayor  of  New  Yorh^  5  Duer,  674 ;  Oriffm  v.  Mayor  of  New 
Torky  6  Seld.,  456.) 

Crawford  ds  Fammm/g^  for  the  respondent.  Where  an  excavation 
for  a  drain  is  made  in  a  public  street,  proper  precaution  to  the 
public  requires  not  only  a  sufficient  barricade,  but  that  lights  shall 
have  also  been  placed  thereon.  {Blake  v.  Ferria^  5  N.  Y.,  48 ;  The 
CHy  of  Buffalo  v.  EaOoway,  7  id.,  493 ;  Kasler  v.  The  City  of 
OUy/nvway  34  Iowa  R.,  41 ;  Orami  v.  City  of  Brooklyn^  41  Barb., 
381 ;  Baacter  v.  Waa^ner,  13  Sup.  Ot.  R.,  585.) 

BOOKEB,  J.: 

There  is  no  exception  in  this  case,  by  the  appellant,  to  the  referee's 
conclusion  of  law;  hence  there  is  no  question  before  the  court 
arising  upon  his  report.  {Bt^sseU  v.  BufloUj  4  Lans.,  399, 406,  407 ; 
Weed  V.  N.  T.  amd  H.  R.  JS.  Co.,  29  K  Y.,  616;  Enoa  v.  Eigerv- 
hrodt,  32  id.,  444.)  Nevertheless,  the  exceptions  taken  during 
the  trial  and  presented  by  the  case,  made  and  settled,  are  open  to 
examination  on  the  appeal.  {The  Mayor  v.  Frben,  24  How.,  368, 
359 ;  Cow&n  v.  The  VUlage  of  West  Trm/,  43  Barb.,  48  ;  Davneae 
V.  AUen,  45  How.,  430.)  A  motion  was  made  for  a  nonsuit  when  the 
plaintiff  rested,  and  was  repeated  at  the  dose  of  the  case.  The 
motion  was  denied,  and  the  defendant  excepted  to  the  ruling.     There 
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were  also  exceptions  entered,  by  the  defendant,  on  the  rulings  of 
the  referee  as  to  the  admissibility  of  evidence.  The  appeal  brings 
np  these  exceptions  for  examination. 

The  action  was  brought  to  recoTer  damages  growing  out  of  the 
alleged  negligence  of  the  defendant.  The  proof  showed  that  the 
water  commissioners,  acting  under  authority  of  law,  made  an  exca- 
vation in  one  of  the  streets  of  the  dty,  for  the  purpose  of  laying 
water  pipes  for  public  and  general  use ;  and  in  so  doing,  caused  dirt 
and  earth  to  be  thrown  out  along  the  trench  ;  and  also  brought  into 
the  street  a  heap  of  sand  to  be  used  in  the  work.  At  the  dose  of 
the  day,  barriers  were  placed  at  the  contiguous  street-crossings, 
intended  to  give  notice  of  the  dangerous  condition  of  the  streets 
between  those  points,  and  to  prevent  persons  traveling  in  vehicles 
from  entering  it.  These  barriers  were  of  plank,  and  extended  from 
sidewalk  to  sidewalk  across  the  street,  supported  by  barrels  in  or 
near  the  center  in  the  nsual  manner  of  constructing  temporary  street 
barricades.  Soon  after  the  barriers  were  so  placed,  one  of  them  was 
removed  by  some  person  without  the  defendant's  agency  or  knowl- 
edge ;  and  within  a  short  time  thereafter,  and  in  early  evening,  the 
plaintifE  passed  with  his  horse  and  carriage  through  the  opening 
made  by  the  removal  of  the  barrier,  ran  upon  the  obstructions  in 
the  street,  was  thrown  from  his  carriage  and  sustained  the  injury 
for  which  the  suit  is  brought.  The  evidence  also  showed,  and  the 
referee  so  found,  in  efiect,  that  if  the  barrier  had  remained  as  placed, 
it  would  have  given  notice  to  the  plaintifE  of  the  danger  to  be  appre- 
hended in  attempting  to  drive  through  the  obstructed  street ;  it  would 
in  fact  have  prevented  his  entering  it.  On  this  state  of  facts,  the 
defendant  moved  for  a  nonsuit,  insisting,  as  it  is  now  insisted,  that 
the  evidence  ^as  insufficient  to  sustain  the  action.  The  making  of 
the  excavation  by  the  water  commissioners,  for  the  purpose  of  laying 
water  pipes  for  the  public  use,  was  pursuant  to  lawful  authority. 
This  position  is  not  controverted.  The  excavation  was  not  by  a 
private  person  for  his  individual  use.  Thus  the  right  of  action  must 
rest  upon  proof  of  some  wrongful  or  negligent  act  of  the  defendant, 
or  upon  some  omission  of  duty  on  which  negligence  may  be  pre- 
dicated ;  for  a  municipal  corporation  is  not  a  guarantor  for  the  abso- 
lute safety  of  all*  persons  traveling  on  the  highway  within  the 
municipality.    {Oorham  v.  The  Village  of  Coqperstown^  59  N.  Y., 
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660.)  What  then  was  the  wrongful  or  negligent  act  or  omission  of 
duty,  here  relied,  on  as  a  basis  of  recovery  ?  The  answer  is  that  the 
defendant  left  piles  of  earth  and  sand  in  the  public  street,  without 
sufficiently  guarding  travelers  against  danger  therefrom,  or  giving 
them  reasonable  and  proper  notice  of  the  unsafe  condition  of  the 
highway.  Let  us  see  how  this  answer  is  supported  by  the  facts.  It 
seems  that  the  street  was  barricaded  in  a  way  sufficient  to  notify 
travelers  of  danger.  So  long  as  the  barricade  remained  as  constructed, 
travelers  in  vehicles  were  excluded  or  turned  from  the  street  It 
was  erected  in  the  usual  manner,  and  of  ordinary  material,  and  if  left 
as  erected,  was  a  sufficient  warning  of  danger  to  all  persons  who 
should  attempt  to  pass  that  way.  Indeed,  if  left  as  constructed,  it 
would  have  excluded  them  from  the  street.  It  was  not  necessary 
that  the  barricade  should  have  been  made  other  than  temporary,  nor 
of  such  heavy  material  as  to  prevent  its  removal  by  human  agency. 
The  defendant  was  not  bound  to  anticipate  mischievous  or  wrongful 
acts  on  the  part  of  others,  hence  was  not  required  to  guard  against 
them,  and  omitting  to  do  so  was  not  negligence.  The  evidence 
shows  that  the  barrier  was  of  substantial  material,  and  that  it  was 
erected  in  the  usual  way,  having  in  view  the  temporary  barricading 
of  the  street,  while  obstructed  for  a  public  and  lawful  purpose.  It 
is  urged  that  lights  should  have  been  placed  along  the  line  of  obstruc- 
tions. But  this  was  quite  unnecessary  if  the  street  was  properly 
barricaded.  Now,  unless  the  defendant  is  to  be  held  responsible  for 
the  removal  of  the  barrier,  certainly  no  liability  was  established.  Aa 
regards  this  point,  it  appears  that  the  defendant  neither  authorized 
its  removal  nor  had  notice  of  it  prior  to  the  accident.  The  defend- 
ant was  not  therefore  in  fault  by  reason  of  its  absence.  This  point 
is  decided  in  Doherty  v.  The  Inhabitcmta  of  WaUham  (4  Gray,  596). 
It  was  there  held  that  if  barriers  were  so  placed  at  sunset  as  to  pro- 
tect travelers  against  an  obstioiction  in  the  street,  and  to  make  it  safe 
to  persons  using  ordinary  care  and  prudence,  the  municipal  corpora- 
tion was  not  responsible  for  an  injury  suffered  during  the  same  night 
by  a  passenger,  by  reason  of  the  removal  of  such  barriers,  in  the 
absence  of  reasonable  notice  of  such  removal.  To  the  same  effect  is 
the  decision  in  McOi/nity  v.  The  Mayor  of  New  York  (5  Duer,  674). 
In  this  case,  the  injury  resulted  from  a  defective  grating  over  a  vault 
under  the  sidewalk.    It  is  stated  that  it  was  found,  upon  examina- 
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tion,  that  a  chain,  which  had  secured  the  grate,  was  broken,  but  from 
what  cause  did  not  appear.  Dues,  J.,  remarked  that  it  did  not  appear 
that  the  defendants  had  any  notice,  or  were  chargeable  with  knowl- 
edge of  its  defectiye  state,  and  added:  ^^The  chain  might  have 
been  broken  hjdjiactof  violence,  which,  for  aught  that  appears, 
may  haye  been  conmiitted  only  a  short  time  before  the  plaintiS  was 
injured."  These  decisions  are  sound  in  principle,  and,  as  it  seems, 
are  decisiye  of  the  case  in  hand.  It  is  strenuously  urged  that  there 
should  have  been  lights  along  the  line  of  obstruction.  But,  as  above 
suggested,  this  was  quite  imnecessary  in  case  the  barricade  was 
sufficient  of  itself  to  warn  trayelers  of  danger.  That  this  was 
sufficient  for  that  purpose,  if  left  as  erected,  the  proof  shows,  and 
so  the  referee  certifies.  Cases  are  cited  in  which  it  is  said,  in  general 
terms,  that  dangerous  points  in  the  highway  should  be  barricaded 
and  lighted;  but  such  language  was  so  employed  to  declare  the  rule 
that  dangerous  places  in  the  public  highway  should  be  weU  and 
sufficiently  guarded.  If  well  and  sufficiently  guarded  by  barricade, 
lights  were  unnecessary ;  and  then  to  omit  them  would  not  be  negli- 
gence. As  was  said,  in  S^te  v.  JBangor  (30  Me.,  341-344),  the 
defendant  would  be  justified  by  showing  the  dangerous  point  prop- 
erly fenced  or  lighted  for  protection  against  accident.  Protection 
is  all  that  is  required,  and  if  that  be  sufficient,  it  matters  not  what 
means  are  employed  to  that  end.  It  is  manifest,  I  think,  that  the 
plaintiff  failed  to  establish  a  cause  of  action,  and  the  motion  for  non- 
suit should  have  been  granted. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the  event, 
and  reference  discharged. 

BoAKDMAK,  J.,  concurred. 

LsABKED,  P.  J.  (dissenting) : 

The  referee  finds  that  the  defendants  made  the  excavations  and 
caused  the  obstructions,  alleged  to  have  occasioned  the  injury. 

Their  liability  then  did  not  arise  simply  from  their  duty  as  a 
municipal  corporation  to  take  care  of  the  streets.  It  arose  from 
their  own  act.  Just  as  a  private  person  might  be  liable  for  making 
an  excavation  and  not  guarding  it  properly. 

This  distinction  is  pointed  out  in  Oriffin  v.  Mayor  (9  N.  T., 
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456,  at  461),  where  it  is  said  that  a  municipal  corporation,  in  the  use 
and  occupation  of  its  property,  is  held  to  the  skill  and  care  which 
would  be  required  of  an  individual.  (See,  also,  Mayor  v.  Fwrze^  3 
Hill,  612.) 

Now,  on  the  contrary,  in  the  case  of  DoKerty  v.  WaUkom,  (4 
Gray,  596),  relied  on  by  the  defendants,  there  is  nothing  to  show 
that  the  weU  had  been  opened  by  the  defendants.  The  same  is 
true  of  the  cases  of  State  y.  Bcmgor  (30  Maine,  341),  and  of 
MoCHmAty  v.  Mayor  (5  Duer,  674).  In  none  of  these  does  it  appear 
that  the  obstruction  or  defect,  which  caused  the  injury,  was  created 
by  the  defendants. 

The  question  then  is,  what  is  the  duty  of  a  person  who  makes  an 
excavatiAn,  or  places  an  obstruction,  in  a  public  highway,  such  as 
he  may  lawfully  make  or  phice,  for  temporary  purposes.of  building 
and  the  like?  ^^The  performance  of  the  work  necessarily  renders 
the  street  unsafe  for  night  traveL  *  *  ♦  The  danger  arises 
from  the  nature  of  the  improvement,  and  if  it  can  be  averted  only 
by  special  precautions,  such  as  placing  guards  or  lighting  the 
street,  the  corporation  which  has  authorized  the  work  is  plainly 
bound  to  take  these  precautions."  (Storrs  v.  ZTiJiea,  17  N.  Y.,  104 ; 
Danyevyport  v.  Rucihifymy  37  id.,  568 ;  Orant  v.  Brooldyny  41  Barb., 
881 ;  Creed  v.  Eartnumrv,  29  K  Y.,  591.) 

But  the  defendants  insist  that  having  put  up  a  barricade,  they 
were  not  bound  to  see  that  it  was  maintained.  Persons,  however, 
travel  at  late,  as  well  as  at  early  hours.  And  the  obligation  of  the 
defendants  to  warn  travelers  of  the  obstruction,  which  they  have 
created  themselves,  continues  at  all  times.  In  the  case  of  Johnson 
V.  Frid  (50  N.  Y.,  679),  the  defendant,  a  contractor,  had  dug  a 
ditch  for  the  purpose  of  making  a  sewer.  He  filled  the  trench  and 
repaved  it.  Afterwards  the  rain  washed  out  a  hole  where  the  earth 
had  been  filled,  and  the  plaintifiPs  horses  were  injured  there.  It 
was  held  that  it  was  not  enough  that  the  defendant  left  the  work  in 
a  proper  and  safe  condition  at  the  time.  It  was  his  duty  to  provide 
for,  and  anticipate,  the  natural  ^ect  of  the  rain ;  to  see  that  during 
and  after  the  rain  it  was  in  proper  and  safe  condition,  or  that  safe- 
guards were  placed  or  watchmen  kept,  or  such  7nea>evre  of  prudent 
forethought  adopted  to  prevent  damages  to  the  tran>dmg  pviUc. 

If,  then,  a  person  making  an  excavation  is  bound  to  anticipate 
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that,  two  weeks  afterwards,  rain  may  settle  the  new  earth,  and  to 
gaard  against  that  by  safeguards  or  watchmen,  is  he  not  bound  to 
see  that  a  barricade  put  up  in  the.  evening  is  so  securely  fastened 
that  no  ordinary  force  will  remove  it  before  morning  t 

It  seems  to  me  that  the  obligation  to  protect  the  traveling  public 
against  the  damages  arising  from  such  an  obstruction  or  excavation 
is  one  which  exists  at  all  times,  because  the  public  are  at  all  times 
entitled  to  use  the  road.  Hence  the  person  who  has  made  the 
obstruction  must  maintain  safeguards.  Either  he  is  bound  to  main- 
tain them  at  his  peril,  or,  at  least,  if  he  may  leave  them  unprotected 
and  exposed  to  the  possibilities  of  removal  during  the  night,  he 
must  erect  them  of  such  strength  that  no  prudent  and  reasonable 
man  would  anticipate  any  danger  that  they  would  be  taken  away. 

The  case  is  not  unlike  that  of  an  owner  of  premises  who  allows 
dangerous  places  to  exist  on  them  and  who  fails  to  notify  persons 
coming  thereon  by  invitation,  express  or  implied.  [Coombs  v.  Nefw 
Bed.  Cord.  Comply  102  Mass.,  592 ;  Indermcmr  v.  Dames^  L.  Rep., 
2  0.  P.,  311.) 

The  question  is,  was  the  plaintiff  actually  warned  by  the  defend- 
ants of  the  danger  which  they  had  caused?  If  not,  then  had  they 
taken  such  measures  for  the  purpose  of  giving  the  public  warning, 
that  their  failure  to  notify  the  plaintiff  of  his  danger  could  not  have 
been  reasonably  anticipated  t 

The  referee,  as  I  understand,  has  substantially  found  against  the 
defendants  in  this  particular  and  I  think  his  finding  is  not  erroneous. 

Judgment  reversed  and  new  trial  granted ;  referee  discharged ; 
costs  to  abide  event. 


I 


ANNA  ELIZA  GOODYEAR  and  SAMUEL  S.  BURNSIDE, 
ExEx^uTOBs,  BTO.,  Rbspondents,  ^.  JOHN  0.  DE  LA  VERGNE 
AND  NATHANIEL  D.  HALE,  Appbxlants. 

AdmMon  c(nUcaned  in  (vn9w&r  —  aeeeptanceof,  bypUUnUf 

Where,  upon  the  trial  of  an  action,  a  plaintiff  desires  to  avail  himself  of  an  admis- 
sion or  averment  contained  in  an  answer,  he  must  accept  the  admission  or 
averment  as  an  entirety ;  he  cannot  accept  a  portion  of  such  admission  or 
averment  and  reject  the  remainder. 
Hun— Vol.  X.  68 
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Appsal  from  a  judgment  in  favor  of  the  plaintiffa,  entered  upon 
a  verdict  directed  by  the  court. 

jE  Conn^mcmy  for  the  appellant.  A  party  relying  on  the 
admifision  of 'his  adversary  in  a  pleading  must  take  the  whole 
admission  or  statement  as  it  stands,  or  nothing.  He  cannot  avail 
himself  of  such  part  only  as  makes  in  his  favor,  and  reject  the 
residue.  {Shuxrt  v.  Eisaam^  2  Barb.,  494;  MiUer  v.  Avery,  2 
Barb.  Oh.,  583;  Oraig  v.  Ta^^pm,  2  Sandf.  Oh.,  T8;  Lewis  v. 
Ryder,  18  Abb.,  1,  3 ;  AJbro  v.  Figuera,  60  N.  T.,  630 ;  Rouse  v. 
WMted,  25  K  T.,  170,  1T5;  DarUm  v.  Douglas,  6  Barb.,  451; 
NeshiM  v.  Strmger,  2  Duer,  26.) 

S.  S.  Bv/mside,  for  the  respondents. 

BooKEs,  J. : 

The  learned  judge  on  the  trial  held  that  the  proof,  supplemented 
by  the  admissions  in  the  defendants'  answer,  established  the  plain- 
tiflEs'  right  of  action,  and  directed  a  verdict  for  the  latter  for  the 
amount  claimed  in  the  complaint. 

It  may  be  well  first  to  see  precisely  how  the  parties  stood  on  the 
pleadings.  The  complaint  contained  two  counts:  In  the  first,  it 
was  alleged  that  the  plaintiffs  caused  their  butter  to  be  forwarded 
to  the  defendants  at  New  York,  to  be  sold  on  commission ;  that  the 
defendants  received  and  sold  it,  realizing  therefor  $261,  but 
refused  to  pay  the  plaintiffs  therefor.  The  second  count  charged 
a  simple  sale  and  delivery  of  the  butter  by  the  plaintiffis  to  the 
defendants,  and  a  refusal  to  pay. 

The  defendants,  by  their  answer,  admitted,  (1)  that  they  were 
partners;  (2)  that  they  received  a  quantity  of  butter  from  T.  Sabin 
&  Son,  to  be  sold  on  commission,  which  butter  they  believed  to  be 
the  same  mentioned  in  the  complaint ;  (3)  that  they  sold  the  butter 
for  T.  Sabin  &  Son  and  paid  them  the  net  proceeds  of  the  sale ;  (4) 
and  that  the  money  had  been  demanded  of  them,  and  that  they  had 
not  paid  it  over  save  to  said  T.  Sabin  &  Son;  and  they  denied 
every  allegation  in  the  complaint,  said  admissions  excepted.  The 
answer,  when  analyzed,  amounts  to  this :  A  full  denial  of  the  com- 
plaint, with  an  admission  —  or,  more  properly,  an  averment— that 
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they  (the  defendants)  received  the  butter  in  suit  from  T.  Sabin  & 
Son  for  sale  on  commission ;  sold  it  for  them  and  paid  them  the  net 
avails.  The  plaintiflb  were,  therefore,  put  to  full  proof  of  their 
case,  save  as  they  should  accept  the  admissions  or  averments  in  the 
answer  in  their  aid.  But  if  they  accepted  a  part  of  such  admissions 
or  averments  as  proof  they  must  accept  them  in  their  entirety. 
{Albro  V.  Figuera,  60  N.  T.,  630 ;  Rouse  v.  WhUed,  26  id.,  170.) 
The  proof  was  to  the  effect  that  the  butter  was  the  property  of  the 
plaintiffs,  and  was  delivered  at  the  railroad  station  directed  to  the 
defendants  in  Kew  York,  and  that  it  was  worth  the  amount  claimed. 
The  proof,  standing  alone,  was  insufficient  to  authorize  a  recovery. 
The  proof  failed  to  show  that  the  butter  was  received  or  sold  by  the 
defendants.  Now,  if  we  bring  in  the  admission  or  averments  in 
the  answer,  that  the  defendants  received  and  sold  it,  we  must  also 
accept  the  whole  statement  connected  therewith,  which  would  bring 
in  also  the  alleged  fact  that  the  butter  was  received  from  T.  Sabin 
&  Son  to  be  sold  on  commission ;  that  it  wafi  sold  for  them  and  that 
they  had  been  paid  the  avails.  Connect  these  admissions  or  aver- 
ments with  the  oral  proof,  and  consider  the  case  thus  made,  and  it 
is  apparent  that  the  case  was  one  for  the  jury  on  the  facts.  The 
evidence  is  that  one  of  the  plaintiffs  had  talked  with  one  of  the 
Sabins  in  regard  to  the  latter's  receiving  the  butter ;  then  directed 
it  to  be  carried  to  them,  with  the  statement  that  they  would  know 
what  to  do  with  it.  It  was  taken  to  them ;  they  marked  it  to  the 
defendants,  and  directed  that  it  be  taken  and  delivered  at  the  rail- 
road station,  to  be  forwarded  to  the  defendants,  and  it  also  appeared 
that  they  (Sabins)  were  commission  merchants  at  Oneonta,  the 
place  where  the  butter  was  sent  them  by  the  plaintiffs.  Now,  sup- 
plement the  admissions  in  their  answer  (of  part  of  which  the  plain- 
tiffs claim  the  benefit),  to  wit,  that  the  defendants  received  the 
butter  from  T.  Sabin  &  Son,  sold  it  for  them,  and  paid  them  the 
avails,  and  two  serious  questions  of  fact  would  arise :  .(1)  Whether, 
on  the  proof  and  admissions  considered  together,  there  was  not  a 
sale  of  the  butter  by  the  plaintiffs  to  Sabin  &  Son;  and  (2) 
whether  the  plaintiffs  did  not  make  T.  Sabin  &  Son  their  agents  to 
forward  the  butter  for  sale  to  the  defendants,  in  which  case  pay- 
ment to  them  on  sale  would  have  been  good  payment  on  their  part 
Either  of  these  questions  found  in  favor  of  the  defendants  would 
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have  defeated  the  action.  Very  mardf estly,  as  I  think,  these  ques- 
tions were  for  the  jury,  as  the  case  stood  when  the  verdict  was 
ordered  for  the  plaintiff  by  the  court.  Accept  nothing,  as  admitted 
by  the  answer,  and  the  oral  proof  was  insufficiOTit  to  show  that  the 
defendants  received  or  sold  the  butter.  Accept  the  admissions  or 
statements  in  the  answer  in  their  entirety,  and  consider  them  in 
connection  with  the  oral  proof,  and  the  two  questions  of  fact  above 
suggested  instantly  arise. 

The  learned  judge  was  in  error,  as  I  think,  in  directing  a  verdict 
for  the  plaintiffs  as  the  case  stood  before  him. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event. 

Leabned,  p.  J.,  and  Boabdman,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  event. 


WARREN  B.  MOREY,  Respondent,  v,  LEWIS  W.  MEDBURY 
AND  ESTELLUS  SMITH,  Appellants. 

Plaintllf  and  defendants  having  entered  into  an  agreement  foe  the  sale  of  certain 
hops  by  the  former  to  the  latter,  the  same  were,  in  pursuance  of  the  direction 
of  the  defendants,  delivered  to  the  stationmaster  at  a  designated  railroad 
station,  the  defendants  agreeing  to  pay  for  them  there.  At  the  time  of  the 
delivery  the  plaintiff  instructed  the  agent  to  deliver  them  upon  the  receipt  of 
the  purchase-price  thereof.  After  the  hops  had  been  at  the  station  for  a  few 
days  they  were  stolen.  BM,  tliat  the  title  to  the  hops  had  passed  to  the 
defendants,  and  that  they  were  liable  to  the  plaintiff  for  the  price  thereol 
(BoGKBS,  J.,  dissenting.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  to  recover  the  price  of  certain  hops, 
alleged  to  have  been  sold  to  the  defendants  by  the  plaintifE. 

From  the  report  of  the  referee  it  appeared  that  on  or  about  the 
20ih  day  of  September,  1873,  at  Georgetown,  Madison  county,  K  T., 
the  plaintiff  and  defendants  entered  into  an  agreement  by  which  the 
plaintiff  sold  to  the  defendants  a  quantity  of  hops  and  said  defendants 


Digitized  by 


Google 


MOREY  V.  MEDBURT.  541 

TmBD  Depabtmknt,  Mat  Tbsm,  1877. 

agreed  to  take  and  pay  for  said  hops  at  the  rate  of  forty-five  cents 
per  pound ;  the  hops  to  be  thereafter  delivered  to  tlie  defendants  by 
the  plaintiff  at  such  time  and  place  and  in  snch  manner,  that  is, 
whether  loose,  in  sacks,  or  pressed,  as  the  said  defendants  might 
thereafter  designate;  that  the  sum  of  two  dollars  was  paid  and 
advanced  to  the  plaintiff  by  the  defendants  upon  said  contract,  and 
that  at  the  time  of  such  purchase  and  since  then  to  the  present 
time,  the  defendants  were  and  have  been  copartners  together  in  the 
purchase  and  sale  of  hops  and  other  merchandise. 

That  afterwards,  and  before  any  directions  had  been  received  by 
the  plaintiff  from  the  defendants  as  to  the  said  hops  being  delivered 
pressed  or  unpressed,  the  said  hops  so  purchased  by  said  defendants 
were  pressed  by  the  plaintiff  into  one  bale ;  that  the  defendants  on 
being  advised  of  said  fact  made  no  objection  thereto,  and  on  being 
requested  to  designate  the  time  when  they  would  take  said  hops, 
requested  said  plaintiff  to  take  said  hops  to  the  depot  in  G^oige- 
town,  on  the  Syracuse  and  Chenango  Valley  Eailroad,  and  leave 
said  hops  in  said  depot,  and  also  requested  said  plaintiff  to  leave 
with  the  station  agent  in  charge  of  said  depot,  a  statement  show- 
ing the  weight  of  said  hops,  and  the  price  per  pound  agreed  to 
be  paid  for  said  hops,  so  that  said  defendants  could  receive  and 
pay  for  said  hops  at  said  depot,  and  not  be  obliged  to  go  several 
mfles  from  said  depot  to  the  residence  of  the  plaintiff  to  pay 
for  them.  That,  in  pursuance  of  such  instructions,  suggestion 
or  direction  of  the  defendants,  the  said  plaintiff  soon  thereafter, 
October  14, 18Y3,  delivered  said,  hops,  so  purchased  as  aforesaid,  at 
the  depot  designated  by  said  defendants,  and  in  the  manner  directed 
by  said  defendants,  and  at  the  time  of  such  delivery  the  plaintiff 
left  with  the  station  agent  in  charge  of  said  depot  a  notice  or  order, 
of  which  the  following  is  a  copy : 

"  Geobgbtown,  Oct.  14, 1873. 

"Mr.  Beach  —  Sir:  Ton  will  please  let  Sterling  Smith  have  my 
bale  of  hops  upon  the  receipt  of  the  money  at  forty-five  cents  per 
pound.  The  weight  of  bale  is  262  pounds,  which,  at  forty-five 
cents,  amounts  to  $113.40.  There  was  two  dollars  paid  down,  which 
my  boys  say  Mr.  Smith  told  them  I  might  keep  for  extra  trouble. 

"W.B.MOKEY." 
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That  the  Mr.  Beach  referred  to  in  said  notice  was  the  station 
agent  in  charge  of,  and  had  the  care  and  management  of  said  depot 
where  said  hops  were  directed  to  be  •  delivered  by  the  defendants, 
and  were  delivered  by  plaintiff,  and  that  by  "Sterling  Smith" 
mentioned  in  said  order  or  notice  was  intended  and  meant  Estellus 
Smith,  one  of  the  defendants  in  this  action. 

That  said  notice  or  order  so  left  with  said  Beach  remained  in  the 
possession  of  said  Beach  during  all  the  time  said  hops  remained  at 
said  depot,  and  that  said  instructions  or  order  to  him  had  not  since 
then  been  modified  or  changed  by  the  plaintiff. 

That  afterwards,  and  on  or  about  the  17th  of  November,  1873, 
the  hops  so  delivered  were  in  the  night-time  feloniously  taken  from 
said  depot  by  some  person  or  persons  then  and  now  unknown ;  that 
said  hops  have  not  since  then  been  found. 

That,  in  the  month  of  January,  1874,  the  defendants  personally 
notified  said  station  agent  who  at  the  time  was  in  charge  of  said 
depot  and  had  been  since  October  14,  1873,  that  they  were  ready 
to  receive  said  hops  and  demanded  said  hops  of  him. 

A.  iT.  Sheldon^  for  the  appellants.  Upon  the  facts  found  by  the 
referee,  the  title  to  the  hops  at  the  time,  of  the  theft  was  in  plaintiff 
and  not  in  the  defendants.  (X'em  v.  Ttyyper,  52  N.  Y.,  650 ;  Mtir- 
phy  V.  HcmiJuym^  4  Seld.,  291 ;  Fidd  v.  Mocrre^  Hill  &  Denio,  418.) 
It  was  a  cash  sale ;  a  case  of  payment  on  delivery,  and  the  law 
implied  a  condition  that  the  title  should  not  pass  until  actual 
payment,  and  here  the  larceny  was  before  payment.  (1  Wait  L. 
&  P.,  487 ;  8  Barb.,  328.)  The  title  would  not  pass  on  a  delivery 
at  the  agreed  place  of  delivery  until  actual  payment.  (42  Barb., 
177;  18  Johns.,  434;  Comowy  v.  Bush^  4  Barb.,  564;  see,  also,  26 
id.,  474.)  At  the  time  of  the  larceny  this  bale  of  hops  could  have 
been  attached  as  the  property  of  the  plaintiff.  (10  Barb.,  193.) 
Such  contract  remains  executory  until  the  price  is  paid  on  inspec- 
tion and  acceptance.  (  WkUoomb  v.  Hvm^erfordj  42  Barb.,  177.) 
The  defendants  had  the  right  to  weigh  the  hops  at  the  depot, 
before  payment,  and,  until  weighed,  the  title  did  not  pass.  (Per 
Jbwbtit,  J.,  in  4  Seld.  R.,  294 ;  2  Hill,  137.) 

Z.  B.  Kem^  for  the  respondent.  When  the  terms  of  sale  are 
agreed  on,  and  the  bargain  is  struck,  and  every  thing  that  the  seller 
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has  to  do  with  the  goods  is  complete,  the  contract  of  sale  becomes 
absolute  as  between  the  parties,  without  actual  payment  or  delivery, 
and  the  property  and  the  risk  of  accident  to  the  goods  vest  in  the 
buyer.  {Sayden  v.  Demets^  63  N.  Y.,  431 ;  Kent's  Com.  [Oom- 
stock's  ed.,  side  paging],  492 ;  44  N.  Y.,  72 ;  6  Denio,  379 ;  22 
N.  Y.,  368 ;  4  Hun,  566 ;  3  Keyes,  597.)  The  time  of  payment, 
in  the  absence  of  any  agreement,  was  on  the  delivery  of  the  hops. 
(16  N.  Y.,  451,  464.)  The  delivery  vested  the  title  to  the  hops  in 
defendants ;  nothing  remained  to  be  done  by  plaintifl.  (5  Denio, 
382 ;  58  K  Y.,  431 ;  15  Wend.,  493,  497.) 

Leabned,  p.  J. : 

By  the  contract  of  sale  in  this  case,  the  title  passed  to  the  pur- 
chaser, subject,  however,  to  the  vendor's  right  of  possession  until 
payment.  (2  Kent  Com.,  492 ;  JETiggms  v.  Mwrray^  11  S.  0.  N. 
Y.  [4  Hun],  565,  Oh/phant  v.  BaJcetj  6  Den.,  379  Haydm  v. 
DemeU,  53  N.  Y.,  431,  Terry  v.  Wheder,  25  N.  Y.,  620,  at  625 ; 
Burnnvs  v.  Whitaker,  15  S.  0.  K  Y.  [8  Hun],  260.) 

The  decisions  of  Con/way  v.  Bush  (4  Barb.,  664) ;  Fleemom  v. 
MoKecm  (25  id.,  474)  ;  SmUh  v.  lAfties  (5  K  Y.,  41)  wiU  be  found 
to  decide  the  right  of  the  vendor  to  possessiony  as  against  the  vendee, 
until  payment ;  not  the  question  of  HUey  in  case  of  loss. 

Suppose,  as  suggested  in  the  case  of  Terry  v.  Whedery  the  prop- 
erty had  been  such  as  might  have  increased — a  flock  of  sheep  —  and 
an  increase  had  taken  place,  whose  would  have  been  the  increase  ? 
The  owners  of  the  flock,  of  course.  And  who  would  have  been 
the  owners  t    The  purchasers. 

The  judgment  should  be  affirmed,  with  costs. 

BoABDMAN,  J.  : 

I  think  this  case  was  properly  decided  by  the  referee.  The  evi- 
dence authorized  him  to  find  that  the  property  was  delivered  at  the 
depot  at  the  risk  of  the  defendants,  and  to  be  paid  for  before  being 
taken  away.  The  contract  was  therefore  fully  performed  by  the  plain- 
tiff, and  he  was  entitled  to  sue  for  and  recover  his  pay.  The  defend- 
ants could  not  have  resisted  such  claim.  They  were  bound  to  pay, 
and  the  retention  of  the  possession  of  the  station  agent  for  plaintiff,  and 
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by  his  direction,  until  the  price  was  paid,  was  in  accordance  with 
the  contract.  It  was  the  possession,  and  not  the  title,  which 
remained  in  plaintiff.  Such  possession  was  a  secnritj  for  the  price. 
What  more  could  the  plaintiff  have  done  in  performance  of  his 
contract  %  What  additional  tender  conld  he  have  made  of  the  hops  ? 
In  what  respect  was  the  plaintiff  in  fault,  or  for  what  failure  on 
his  part  should  he  be  denied  the  pay  for  his  hops?  The  contract 
was  valid  and  binding  upon  the  defendants.  Why  may  they  refuse 
to  pay  in  a<5bordance  with  the  terms  of  their  contract,  after  the 
plaintiff  has  f uUy  performed  % 

I  concur  with  brother  Learned  in  affirming  the  judgment,  with 
costs. 

BooEBs,  J.  (dissenting)  : 

There  was  no  delivery  of  the  hops  at  the  time  of  the  contract  of 
sale.  The  contrary  of  this  is  not  pretended,  as  it  could  not  be 
maintained  on  the  evidence  submitted.  The  question  then  is, 
whether  the  delivery  afterwards,  at  the  railroad  station,  was  such  a 
delivery  as  vested  the  title  to  the  property  in  the  defendants.  Very 
manifestly  it  was  not.  The  plaintiff  left  the  hops  with  the  station 
agent  as  his  own  property,  under  written  directions  to  deliver  them 
on  payment  of  the  purchase-price.  The  direction  to  the  station 
agent  was  to  deliver  ^^vny  hale  of  hops  upon  the  receipt  of  the 
money  atfort/y-fioe  cerUe  per  pownd.^^  A  delivery  of  the  property  to 
the  defendants  by  the  station  agent  without  payment  would  have 
been  a  wrongful  delivery  of  the  plaintiff's  property ;  until  payment 
the  title  remained  in  the  latter.  It  is  perfectly  manifest  that  the 
plaintiff  did  not  intend  to  part  with  his  title  until  payment  was 
made  of  the  purchase-price.  He  expressly  required  payment  as  a 
condition  of  delivery.  Until  compliance  with  this  condition  the 
title  remained  in  the  vendor.  These  conclusions  are  fully  sustained 
by  the  decision  in  Gomjoay  v.  Bush  (4  Barb.,  564).  See  also  Flee- 
mem  V.  McKecmi^h  Barb.,  474),  and  Smith  v.  Lynee  (6  N.  Y.,  41). 
There  are  many  other  cases  to  the  same  effect.  (See  Knight  v. 
Mam/n,  118  Mass.,  146 ;  120  id.,  220,  and  cases  cited ;  and  Sc^ordy. 
MoDonoughy  id.,  290.) 

The  title  to  the  hops,  therefore,  remained  in  the  plaintiff  at  the 
time  they  were  stolen  from  the  railroad  station,  and  it  follows  that 
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the  I068  occasioned  by  the  larceny  most  fall  on  tho  party  then  having 
the  legal  title.  {Kein  v.  iTupper,  52  N.  Y.,  650.)  We  are  cited  to 
seyeral  cases  holding  that,  under  a  contract  of  sale  of  goods,  where 
nothing  remains  to  be  done  by  the  seller  before  making  delivery,  the 
right  of  property  passes,  although  the  price  be  not  paid  nor  the 
thing  delivered.  {Oh/phcmt  v.  Baker^  6  Denio,  379;  Hyde  v. 
Latfmjp,  3  Keyes,  597 ;  Haydm  v.  Demets,  63  K  Y.,  426,  431.) 
But  these  decisions  have  no  application  to  a  case  like  this  in  hand, 
where  payment  was  to  accompany  delivery.  The  judgment  should 
be  reversed  and  new  trial  granted,  costs  to  abide  the  event,  and 
reference  discharged. 

Judgment  affirmed,  with  costs. 


THE  PEOPLE  BX  bbl.  HENRY  L.  HERMANOE  and  WIL- 
LIAM W.  HERMANOE,  Appbllaots,  v.  THE  BOARD  OF 
SUPERVISORS  OF  ULSTER  COUNTY,  Rbspondbnts. 


Oha^.  606afl871  — miflAo^coMM  Oounty  Omiri  ha$  poteer  to  aet  under. 

The  provision  of  chapter  606  of  1871,  authorizing  the  County  Court,  upon  appli- 
cation of  the  party  aggrieved,  to  make  an  order  requiring  the  board  of  super- 
▼iflors  to  refund  to  such  person  the  amount  collected  from  him,  of  any  tax 
illegally  or  improperly  assessed  or  levied,  only  applies  to  cases  in  which  the 
assessors  had  no  power  to  make  the  assessment,  and  not  to  cases  in  which  they 
had  power  to  act  but  erred  in  its  exercise.    (Bogkes,  J.,  dissenting.) 

Matter  qfNew  York  Protectory  (8  Hun,  91)  and  Hudeon  Oitiy  Sacinge  Bank  (5  Hun, 
612)  followed;  PM  Oaee  (MS.,  Conmiission  of  Appeals)  distinguished 


Appeal  from  an  order  of  the  Oonnty  Court  of  Ulster  ooonty, 
denying  an  application,  nnder  chapter  695  of  1871,  for  an  order 
requiring  the  board  of  supervisors  of  Ulster  county  to  refund  a  tax 
alleged  to  have  been  illegally  assessed  and  coUected. 

A  petition  was  presented  to  the  court,  upon  due  notice  to  the 
board  of  supervisors,  allegmg  that  the  petitioners  had  been  improp- 
erly and  illegally  assessed  for  $10,000  personal  property,  which  they 

Hun— Vol.  X.  69 
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did  not  own  or  pofisees,  and  had  been  compelled  to  pay  thereon  a  tax 
of  $600.40. 

The  facts  were  not  contradicted,  but  the  application  was  opposed 
by  the  attorney  of  the  board,  and  the  application  was  denied  on  the 
sole  ground  that  the  court  had  no  jurisdiction,  under  the  construc- 
tion given  to  the  statute  by  the  Supreme  Oourt. 

Schoormiaher  ib  Li/nson^  for  the  appellants. 

F.  L.  We%tbTo6k^  for  the  respondent. 

Lbabitbd,  p.  J. : 

A  distinction  has  been  laid  down  in  the  Oourt  of  Appeals  between 
an  erroneous  and  an  illegal  assessment.  {BcmJc  of  Chem/wng  y.  CUy 
of  El/mvra^  63  N.  Y.,  63.)  The  former,  where  the  assessors  have 
the  power  to  act,  but  err  in  its  exerdse ;  the  latter,  where  they  have 
no  power. 

In  ihs  Matter  of  NeiD  York  GathoUo  Protectory  (15,  S.  C.  N.  Y. 
[8  Hun],  91),  holds  that,  in  the  latter  case,  the  statute  under  which 
the  present  application  is  made  applies. 

In  the  MaMer  of  Hudson  City  Sa/omga  Inatilmtion  (12  S.  C.  If. 
Y.  [6  Hun],  612),  holds  that,  in  the  former  case,  the  statute  does 
not  apply. 

The  PdU  Gase^  in  the  Oommission  of  Appeals,  was  the  case 
of  assessment  of  United  States  bonds.  It  was,  therefore,  an  illegal, 
not  an  erroneous  assessment.  And  the  decision  in  that  case  deter- 
mines nothing  as  to  the  power  of  the  county  judge  to  review  on 
the  ground  of  error^  an  assessment  made  by  the  proper  oflScers. 

The  affidavit  of  the  applicants  in  this  present  case  shows  only 
that  they  were  assessed  for  a  greater  amount  than  was  just,  or, 
rather,  that  they  were  assessed  for  personal  property  when  they  had 
none  for  which  they  were  liable.  This  is  substantially  an  over-valu- 
ation ;  an  error  in  judgment.  It  is  not,  as  it  was  in  the  case  of  the 
BomJc  of  Chemnmg  v.  Ehni/ra^  an  assessment  illegal,  and  for  which 
the  assessors  had  no  jurisdiction. 

To  give  the  other  construction  to  the  statute  (Laws  1871,  chapter 
695),  which  is  urged  by  the  applicants,  would  be  to  make  the  county 
judge  a  court  of  review  of  every  alleged  over-valuation  of  assessors. 
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This  cannot  be  the  reasonable  construction  of  the  statute,  especially 
as  it  speaks  only  of  ^^ illegal  and  improper''  taxes. 

As  the  decision  of  this  court,  in  the  case  above  dted,  is  not 
reversed  by  the  decision  in  the  PeUs  Oase,  it  should  be  followed. 

The  order  should  be  affirmed,  with  ten  dollars  costs,  etc. 

BooKEs,  J.  (dissenting) : 

The  decision  in  the  Pells  Case  by  the  Commission  of  Appeals 
seems  entirely  conclusive  of  the  case  now  before  us.  There  the 
relator  was  taxed  on  an  assessment  for  $6,000,  personal  property, 
for  each  of  the  years  1866, 1867  and  1868 ;  whereas,  as  was  alleged, 
she  should  have  been  taxed  on  $1,000  only  for  each  of  those  years. 
Thus  it  was  a  case  simply  of  over-valuation  of  the  relator^s  personal 
property.  It  was  a  taxation  on  an  assessment  of  $6,000,  instead  of 
$1,000,  for  three  years.  There,  like  the  case  in  hand,  the  assessors 
had  jurisdiction  of  the  person  and  of  the  subject-naatter.  The 
^relator  was  a  resident  of  the  town,  and  liable  to  taxation  therein, 
and  she  was  possessed,  as  was  conceded,  of  $1,000,  personal  property, 
liable  to  assessment.  It  was,  therefore,  a  case  of  erroneous  or  over- 
taxation, neither  more  nor  less.  The  Commission  of  Appeals  held 
that  the  relator  was  entitled  to  relief  under  the  laws  of  1871,  revers- 
ing the  decision  to  the  contrary,  reported  in  68  Barbour,  83. 
{People  ex  rd.  PiMs  [Pells']  v.  Siipervisors  of  Ulster).  Thus, 
this  case  holds  that  a  party  is  entitled  to  relief  under  the  laws  of 
1871,  against  an  erroneous  assessment.  Indeed,  it  seems  that  this 
should  be  so,  for  in  case  of  an  {m;a^  assessment  the  party  has  a  per- 
fect remedy  without  any  aid  from  that  act.  The  case  in  hand,  in 
principle  and  on  the  facts,  is  precisely  like  the  one  decided  in  the 
Commission  of  Appeals. 

It  is  true,  the  question  discussed  in  the  Pells  Case^  by  the  Supreme 
Court,  was  whether  the  law  of  1871  was  retrospective  in  its  effect 
This  question  was  re-examined  on  appeal  in  the  Commission  of 
Appeals,  and  that  court,  after  determining  that  the  act  was  retro- 
active, went  further  and  decided  the  case  on  the  merits,  holding  that 
the  relator,  on  ike  facts  there  disclosed^  was  entitled  to  the  relief 
demanded.  The  case  was  folly  considered  on  the  question  of  the 
relator's  right  to  relief.    I  see  nothing  obiter  in  that  case. 

The  opinion  of  Conunissioner  Reynolds  seems  to  cover  the 
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entire  ground  of  this  case  in  its  reasoning  and  condnsion,  and  neces- 
sarily so.    Of  oonrse  we  are  bound  by  this  decision. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and 
disbursements  on  appeal,  and  the  case  should  be  remitted  to  the 
Oounty  Court  of  Ulster  county,  to  the  end  that  such  court  may 
proceed  in  the  matter  and  make  the  order  authorized  and  required 
by  the  act  of  1871. 

Present  —  Learned,  P.  J.,  Bookes  and  Boabdman,  J  J. 

Order  affirmed,  with  ten  dollars  costs  and  printing. 


LEWIS  HEAD,  Ebspondbnt,  v.  EDWARD  K  TEETER,  as 
ExBouTOB,  AND  SARAH  TEETER,  as  Exboutbix,  etc.,  of  SLY 
TEETER,  Dboeased,  Appellants. 

JShoidenea—  Oode,  §  899. 

Although,  under  section  899  of  the  Oode,  a  party  to  an  action  may  testify  as  to  a 
conyersation  between  the  deceased  and  a  third  person  which  he  has  overheard, 
so  long  as  such  testimony  is  limited  to  what  was  neither  a  personal  transaction 
nor  conmiunication  between  the  witness  and  the  deceased,  yet  this  rule  does 
not  prevail  when  the  third  person  is  an  agent  for,  and  is  acting  in  the  interest 
of  the  witness. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
the  report  of  a  referee. 

On  the  19th  day  of  April,  1873,  Lewis  Head  was  the  owner  of 
109  acres  of  land  in  the  town  of  Danby,  Tompkins  county,  and 
Francis  Nonrse  owned  a  mortgage  of  $1,180  covering  the  whole 
premises.  On  the  19th  day  of  April,  1873,  plaintiff  sold  to  Sly 
Teeter  fifty  acres  oflf  from  said  109  acres,  and  conveyed  the  same  to 
him  by  warranty  deed,  which  contained  the  following  clause :  "  The 
party  of  the  second  part  takes  the  above  described  premises  sub- 
ject to  a  mortgage  of  $1,180,  said  mortgage  given  to  George  H. 
Fortner  on  the  21st  day  of  February,  1867,  by  Lewis  Head." 
This  mortgage  was  the  one  owned  by  Francis  Nourse  and  cov- 
ered the  109  acres,  of  which  the  fifty  acres  sold  to  Sly  Teeter 
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formed  a  portion.  Before  the  deed  of  the  said  fifty  acres  was 
executed,  it  was  agreed  by  and  between  the  parties  thereto  that  the 
consideration  should  be  paid  as  follows :  By  the  grantee  giving  his 
notes  for  $400,  by  discharging  a  claim  held  by  him  against  Thomas 
Head  for  $170,  and  by  paying  the  mortgage  for  $1,180  on  the  109 
acres.  This  agreement  was  by  parol  and  was  not  contained  in  the 
deed.  Afterwards,  and  in  or  about  the  month  of  January,  1875, 
Sly  Teeter  died.  On  the  24th  day  of  March,  1875,  the  whole 
premises  were  sold  on  said  mortgage.  The  fifty  acres  deeded  to 
Sly  Teeter  were,  by  a  decree  of  the  court,  sold  first  and  separate 
from  the  fifty-nine  acres,  and  brought  the  sum  of  $700.  At  the 
time  of  said  sale,  viz.,  March  24,  1875,  there  was  due  on  said 
mortgage  $1,180  of  principal,  and  interest  thereon  from  April  1, 
1873,  being  $163.15,  and  makiug  in  all  then  due  for  principal  and 
interest  $1,343.15. 

The  referee  found  that  Sly  Teeter's  executors  should  pay  the 
whole  of  the  $1,180,  and  interest  from  April  1,  1873,  and  gave 
judgment  accordingly. 

S.  D.  HaiUdayy  for  the  appellants. 

Wm.  N.  NobUy  for  the  respondent. 

Learned,  P.  J. : 

It  was  substantially  conceded  on  this  appeal  that  the  $700  for 
which  the  fifty  acres  were  sold  on  the  foreclosure,  should  have  been 
credited  upon  this  daim,  and  the  recovery  should  have  been  ren- 
dered accordingly. 

But  a  very  important  question  arises  on  the  matter  of  eyidence. 
Lewis  Head,  the  plaintifE,  sold  and  conveyed  to  Sly  Teeter,  the 
defendants'  testator,  fifty  acres.  The  claim  in  this  action  is  that,  as 
a  consideration  therefor.  Sly  Teeter  orally  agreed  with  Lewis 
Head  to  pay  a  certain  mortgage,  which  covered  these  fifty  acres  and 
fifty-nine  acres  more.  This  action  is  brought  on  that  agreement. 
To  prove  the  agreement  Lewis  Head  was  called  as  a  witness  in  his 
own  behalf.  He  testified  (under  objection  and  exception)  that  there 
was  a  conversation  in  his  presence  between  his  father,  Thomas 
Head,  and  Sly  Teeter,  now  deceased.    That  Thomas  Head  said : 
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^^Mr.  Teeter  takes  the  fifty  acres,  and  pays  the  mortgage  of  $1,180 
and  interest  after  April  first,  until  that  time  yon  are  to  pay  the 
interest,  and  pays  the  balance  by  notes.  That  Thomas  Head  turned 
to  Teeter  and  asked  him  if  that  was  right,  and  he  nodded  his  head, 
assenting;  that  the  talk  seemed  to  be  addressed  to  the  witness; 
that  Teeter  said  yes,  and  nodded  his  head." 

This  testimony  is  claimed  to  hare  been  inadmissible  under  section 
399  of  the  Code. 

It  has  been  decided  that  a  party  may  testify  to  a  conversation 
which  he  overheard  between  the  deceased  and  a  third  person,  so 
long  as  it  is  limited  to  what  was  neither  a  personal  transaction  or 
communication  between  the  witness  and  the  deceased.  {Gary  v. 
Whitdy  59  K  Y.,  336.)  But,  in  the  present  case,  Thomas  Head  was 
the  agent  of  the  plaintiff.  In  the  matter  of  this  conversation  he 
was  acting  for  the  plaintiff. 

He  addressed  the  plaintiff,  stated  the  alleged  contract,  and  Teeter 
assented.  This  was  a  transaction  between  Teeter  and  the  plaintiff. 
It  was  the  same  as  if  either  Teeter  or  the  plaintiff  had  stated  the 
terms  of  the  bargain,  and  the  other  party  had  assented.  In  the 
cases  relied  upon  by  the  plaintiff  the  transaction  has  been  between 
the  deceased  and  some  third  person,  while  the  party  testifying  has 
been  a  mere  hearer  of  the  conversation,  and  not  a  party  to  any 
transaction  thereby  shown. 

But  the  present  case  is  very  similar  to  that  of  Bragice  v.  Zord  et 
al.^  in  the  Court  of  Appeals  (15  Alb.  L.  J.,  66).  The  testimony  was 
inadmissible.  There  must,  thei'ef  ore,  be  a  new  trial  I  have  not 
thought  it  necessary  to  consider  the  question  whether,  as  the  plaintiff 
has  sold  the  remaining  fifty-nine  acres,  he  can  recover  at  all.  "So 
opinion  is  intimated  on  that  question.  Judgment  reversed ;  new 
trial  ordered ;  reference  discharged ;  costs  to  abide  the  event 

Present  —  Learned,  P.  J.,  Bookes  and  Boabdhak,  J  J. 

Judgment  reversed  ;  new  trial  granted ;  referee  discharged,  and 
costs  to  abide  event. 


Digitized  by 


Google 


PEOPLE  Bx  RBL.  VAN  KEUREN  v.  AUDITORS.        551 
Thibd  Dbfabtuhnt,  Mat  Tebx,  1877. 


THE  PEOPLE  BX  bbl.  MATTHEW  VAN  K^ITJREN,  Rbspond- 
BNT,  V.  THE  BOAED  OF  TOWN  AUDITORS  OF  THE 
TOWN  OF  ESOPUS,  Appbllaotb. 

OofMnMoner  qfldgJmwyi  —  not  agent  of  town. 

The  relator,  an  overseer  of  higliwa3r8,  under  the  directions  of  the  commissioner 
of  highwasrs  of  the  town  of  Esopus,  removed  obstructions  from  what  was 
claimed  to  be  a  highway.  Subsequently,  one  Cole  brought  a  suit  against  him 
for  trespass,  on  the  ground  that  the  road  was  not  a  public  highway  but 
belonged  to  said  Cole,  and  recovered  a  judgment  for  twenty-five  dollars.  From 
this  Judgment  relator  appealed  to  the  Genend  Term  and  Court  of  Appeals, 
where  the  Judgment  was  affirmed.  No  notice  of  the  action  or  the  appeals 
was  given  to  the  town. 

Subsequently,  this  application  was  made  for  a  manda/mus  to  compel  the  town  to 
pay  the  relator  $2,711.47,  for  the  amount  of  the  Judgment,  and  the  costs  and 
expenses  of  the  action.  Hdd,  that  he  was  not  entitled  to  a  mandanvus,  (1)  because 
he  had  failed  to  give  notice  to  the  town  of  the  action  or  the  appeals,  and  thereby 
prevented  it  from  taking  charge  thereof;  and  (2)  because  the  commissioner  of 
highways  was  not  the  agent  of  the  town,  and  it  was  not  liable  for  his  acts. 

Appeal  from  an  order  made  at  Special  Term  granting  a  writ  of 
peremptory  mcmda/rnuSj  directing  the  defendant  to  andit  and  allow 
the  bill  of  the  relator. 

Lovn^>ery  (6  OhUdSy  for  the  appellants. 

S.  L.  Stdlbma  and  A.  ScTiocynmakeT^  Jr.^  for  the  respondent. 

Lbabned,  p.  J. : 

It  is  not  necessary,  in  the  view  I  take,  to  examine  how  far  the  acts 
of  the  commissioner  of  highways  bound  the  town  in  respect  to  the 
matters  out  of  which  the  present  claim  arose.  Assume  for  the 
present,  that  he  was  the  agent  of  the  town,  and  that  they  would  be 
liable,  as  his  principal,  for  what  he  did. 

The  facts,  then,  are  briefly  that  the  commissioner  of  highways 
issued  his  road  warrant  to  Van  Keuren,  overseer  of  highways,  for 
the  working  of  a  certain  road  district  in  the  town.  He  also  orally 
directed  him  to  do  certain  work  of  cutting  boughs  irom  apple  trees 
and  removing  a  stone.  These  acts  Van  Keuren  did.  It  proved, 
however,  that  in  doing  these  acts.  Van  Eem-en  was  guilty  of  a  tres- 
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pass  on  the  property  of  Martin  Cole,  for  the  reason  that  the  place 
where  this  work  was  done  was  not  a  public  highway.  Cole  sned 
Van  Kenren  for  the  trespass  in  a  Justice's  Court.  The  defendant 
set  up,  among  other  things,  title ;  the  action  was  discontinued,  and 
a  new  action  was  commenced  in  this  court.  The  defendant  set  up 
a  denial,  title  in  himself,  a  right  of  way,  and  his  authority  as  over- 
seer to  remoTC  obstructions  from  the  highway.  On  the  first  trial 
the  jury  disagreed. 

On  the  second  they  rendered  a  verdict  for  twenty-five  dollars  dam- 
ages. Judgment  was  affirmed  at  the  General  Term  and  in  the  Court  of 
Appeals.  Van  Kenren  now  presents  a  bill  to  the  town  auditors  of 
$2,711.47.  This  is  for  the  judgments,  damages  and  costs,  for  his 
expenses  in  obtaining  witnesses,  for  expenses  and  services  of  his 
attorneys  and  counsel  and  other  expenses. 

Now,  it  wiU  be  seen  that  a  very  small  part  of  this  bill,  only  twenty- 
five  dollars,  is  the  compensation  recovered  against  Van  Keuren  for  the 
wrongful  act,  which  it  is  said  that  he  was  ordered  to  do  by  the  agent  of 
the  town.  All  the  rest  of  his  large  expense  has  been  occasioned  by  his 
defending,  and  his  persisting  in  defending,  the  action  brought  against 
him  for  the  trespass.  I  do  not  see  that  he  was  under  any  obligation 
to  defend  that  action. 

If,  in  committing  the  trespass,  he  was  the  agent  of  the  town,  and 
if  the  town  was  under  an  implied  obligation  to  indemnify  him,  then 
he  should  have  given  the  town  the  option  either  of  defending  the 
action  or  of  leaving  it  undefended.  The  town,  if  it  had  had  the 
opportunity,  might  have  decided  as  the  jury  did,  that  the  place 
where  the  acts  were  done  was  not  a  public  highway.  Ajid  the  town 
might,  therefore,  in  the  Justice's  Court,  have  interposed  no  defense 
of  title,  but  might  have  questioned  the  amount  of  damages  only. 
But  Van  Keuren,  so  far  as  appears,  gave  the  town  no  such  oppor- 
tunity. He  did  not,  so  far  as  appears,  notify  the  comnaissioner  of 
highways,  or  any  town  officer,  of  this  litigation  in  which  he  had 
become  involved,  nor  did  he  offer  to  allow  the  commissioner  or  the 
town  to  defend  on  his  behalf.  * 

In  the  case  of  Siowe  v.  Bvffdlo  and  Erie  RaXbroad  (87  N.  T., 
297),  relied  upon  by  the  learned  justice  who  granted  the  peremptory 
mandamus,  the  conductor  of  the  defendants,  when  sued  for  an  act 
claimed  to  be  done  by  their  authority,  immediately  notified  them. 
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and  they  employed  the  attorney  and  connsel  who  defended  it.  They 
were  held  liable  to  the  conductor  to  indemnify  him  against  the 
recovery. 

If  Yan  Kenren  had  claimed  that,  as  the  agent  of  the  town,  he 
was  entitled  to  be  indemnified  by  them,  it  could  only  be  for  the  acts 
which  the  town  directed  him  to  do.  It  never  directed  him  to  defend 
this  snit,  or  to  appeal  it,  and  to  accnmnlate  this  large  bill  of  expense. 
Even  in  respect  to  the  damages  recovered,  the  town  onght  to  have 
had  an  opportunity  to  be  heard  as  to  their  amount.  While,  in 
respect  to  the  costs  and  expenses,  the  town  has  not  in  any  way 
authorized  them.  And  certainly  to  one  who  has  read  the  evidence 
taken  on  the  trial  and  now  again  presented,  it  might  seem  doubtful 
whether  the  town  oflScers  would  ever  have  permitted  this  litigation 
if  they  had  been  allowed  to  control  it.  There  are  circumstances  to 
which  it  is  not  necessary  to  refer,  shown  in  the  evidence,  which  give 
the  controversy  the  appearance  of  a  personal  matter  between  Yan 
Keuren  and  Oole,  where  the  forms  of  law  were  really  used  for 
Yan  Keuren's  benefit. 

But,  however  that  may  be,  it  is  enough  that  the  town  did  not  carry 
on  the  litigation,  and  was  not  allowed  to  control,  or  stop,  or  discon- 
tinue it.    The  town,  therefore,  should  not  be  made  to  pay. 

The  relator  cites  the  case  of  Goveri^  v.  Barton  (17  Johns.,  142). 
The  plaintiflE  in  that  case,  working  under  the  direction  of  the  over- 
seer of  highways,  had  removed  an  alleged  obstruction,  upon  an 
agreement  by  the  defendants  to  indenmify  him  for  the  act.  The 
plaintiff  had  been  sued  and  judgment  had  been  recovered  against 
him.  The  defendant  had  been  present  at  the  trial  He  was  held 
liable  to  the  plaJntifi  on  his  promise  of  indemnity.  The  exteut  of 
his  liability  was  not  decided.  The  relator  also  cites  PoweU  v.  Jfetjo- 
hwrgh  (19  Johns.,  284).  In  that  case  the  plaintLS  had  been  sued 
for  an  official  act.  He  had  succeeded  in  the  action,  and  his  act  had 
therefore  been  decided  to  be  lawful.  It  was  held  that  he  was  an 
agent  of  the  defendant,  and  was  entitled  to  recover  the  expenses  of 
the  successful,  litigation.  The  recovery  was  allowed  on  the  ground 
of  such  agency,  and  of  the  expenditure  by  the  plaintiff  of  money 
in  the  business  of  such  agency.  Ajid  it  appeared  that  the  defend- 
ants had  notice  of  the  suit  against  the  plaintiff. 

That  case  cannot  in  any  respect  be  analogous  to  the  present,  unless 
Hun— Vol.  X.        70 
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it  be  shown  that  a  commissioner  of  highways  is  the  agent  of  the 
town.  That  he  is  not-,  is  well  settled,  I  think,  by  several  decisions. 
{ZarHlard  v.  Taum  of  MonroSy  11  N.  T.,  392 ;  Maret/^.  Town  of 
Nefufwne,  8  Barb.,  645 :  Qdim  v.  Clyde  &  Rose  R.  R.  Go.,  27 
id.,  543,  at  551 ;  FiahkiU  v.  FishksiU  <&  Beehman  R.  R.  Co.,  22 
id.,  634 ;  Mather  y.  Orcmford,  36  id.,  564 ;  and  the  same  is  implied 
in  E(yoer  v.  Ba/rkhoof  44  N.  T.,  113.) 

In  the  case  of  Lomumt  y.  Smithy  commissioner  (not  reported),  it 
was  held  in  the  third  department,  that,  in  an  action  against  a  com- 
missioner of  highways  for  negligence  in  not  keeping  a  bridge  in 
order,  the  successor  in  office  could  not  be  substituted.  Thtis  it  was 
held  that  the  liability,  if  any,  was  personal,  and  not  against  the 
town.  There  are,  then,  these  two  reasons  why  the  relator  should 
not  compel  the  town  to  pay  these  expenses.  The  one  is,  that  he 
carried  on  this  litigation  without  giving  notice  to  the  town,  and  with- 
out permitting  them  to  control  it.  The  other  is,  that  the  commis- 
sioner of  highways,  by  whose  direction  he  acted,  is  not  an  agent  of 
the  town,  and  therefore  the  town  is  not  responsible  for  his  acts. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  printing. 

Present  —  Learned,  P.  J.,  Bookbs  and  Boardman,  J  J. 

Order  reversed  with  ten  doUars  costs  and  printing,  and  motion  for 
mamdomme  denied,  with  ten  doUars  costs. 


EDWAED  V4tN  SLYOK  and  EDWA JtD  W.  FOOTE,  Kespond^ 
ENTs,  V.  FRANCIS  B.  NEWTON,  Appellant. 

Mortgage  for  wUUng  debt — mortgagee  not  bona  Jlde  purehaeer — Judgment  recovered 
agadmt  one  as  designee  —  whon  binding  on  him  individuaU^ — Jiote  far  binding  on 
his  eomortgagee. 

Where  a  chattel  mortgage  is  given  to  secure  an  existing  indebtedness,  the  mort- 
gagee is  not  entitled  to  the  rights  of  a  bonaflde  purchaser  for  a  valuable  con- 
sideration, as  against  one  from  whom  the  mortgagor  has  obtained  the  property 
by  fraud. 

On  January  4, 1876,  Foote  and  Van  Blyck  were  in  possession  of  certidn  personal 
property,  claiming  to  be  entitled  thereto  by  virtue  of  a  chattel  mortgage  given 
by  one  Steams  to  secure  them  for  indorsements.  On  the  twenty-seventh  of 
January,  Steams  made  a  genend  assignment  to  Van  Slyck,  who  accepted  the 
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sune.  On  the  twenty-eighth  of  Januaij,  an  action  of  replevin  was  com- 
menced by  one  Barnard  against  Steams  and  Van  81yck,  as  assignee,  to  recover 
the  property,  on  the  ground  that  Steams  had  obtained  the  same  from  him  by 
fraud.  The  property  was  seized  by  the  sheriff,  and  a  judgment  having  been 
recovered  by  Barnard,  the  same  was  delivered  to  him.  In  this  action,  brought 
by  Foote  and  Van  Blyck  against  the  sheriff,  KM,  (1)  that  the  plaintiffs  were 
not  bona  fds  purchasers  for  a  valuable  consideration;  (2)  that  as  against  Van 
Slyck  the  Judgment  recovered  in  the  first  action  was  conclusive,  and  as  against 
Foote,  competent  evidence  to  prove  that  the  property  belonged  to  Bamard  at 
the  time  of  the  seizure. 

Appeal  from  a  judgment  in  favor  of  the  plaintifb  entered  upon 
the.yeKlict  of  a  jnry,  and  from  an  order  denying  a  motion  for  a 
new  trial,  made  upon  the  minnteB  of  the  jostice  before  whom  the 
action  was  tried. 

One  Steams,  being  in  poeseBsion  of  a  stock  of  goods  in  a  store, 
mortgaged  them,  December  18, 1875,  to  Campbell,  who  took  imme- 
diate possession.  On  the  twentieth  of  December,  he  execnted  another 
mortgage  to  the  plaintifis  on  the  same  property,  to  secure  them  as 
indorsers,  and  Oampbell  agreed  to  remain  in  possession  as  their  agent. 
On  the  fourth  of  January  following,  possession  of  the  property  was 
surrendered  to  the  plaintiffs  by  Steams.  This,  however,  seems,  in 
some  way,  to  have  been  subject  to  Campbell's  claim.  For  one  of  the 
plaintiflFs  testified  that  Campbell's  claim  was  paid  up  finally,  February 
twelfth.  On  the  27th  of  January,  1876,  Stearns  made,  a  general 
assignmept  to  Van  Slyck,  one  of  the  plaintifib,  for  the  benefit  of 
creditor^  which  assignment  Van  Slyck  accepted. 

On  the  28th  of  January,  1876,  Charles  E.  Bamard  and  others 
commenced  an  action  of  claim  and  delivery  against  Steams  and  Yan 
Slyck,  as  assignee.  In  this,  the  plaintifb  claimed  that  certain  goods 
were  obtained  from  them  by  Steams,  fraudulently,  when  he  was 
insolvent  In  that  action  Kewton,  the  present  defendant,  a  deputy 
sheriff,  took  the  goods  in  question  on  the  twenty-eighth  day  of  Janu- 
ary, under  the  usual  direction  of  the  plaintiffs'  attorney.  The 
defendants  in  that  action,  both  Stearns  and  Van  Slyck,  appeared  and 
answered  and  then  withdrew  the  answer  they  had  put  in,  and  judg- 
ment was  perfected  for  the  plaintiffs,  Bamards,  therein  against  the 
defendants. 

Yan  Slyck  and  Foote,  the  present  plaintiffs,  now  sue  the  deputy 
sheriff,  Kewton,  for  the  taking  of  those  goods,  claiming  them  under 
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their  mortgage,  and  averring  that  the  title  and  poBsession  was  in  them 
by  virtue  of  said  mortgage.  The  court  held  that  there  was  no  ques- 
tion for  the  jnry  but  the  value  of  the  property,  and  that  the  plain- 
tiflfe  were  entitled  to  recover. 

John  W.  BoyUy  for  the  appellant. 

A.  N.  Sheldon^  for  the  respondents. 

Lbasned,  p.  J. : 

Upon  the  pleadings  the  title  and  possession  of  the  plaintifiE^  to 
the  property  are  in  issue.  If,  as  against  the  plaintiffs,  the  Bamards 
had  title,  and  if  the  defendant  took  the  property  by  their  authority, 
he  is  entitled  to  succeed  in  the  action. 

The  plaintiflEs'  mortgage  was  given  to  secure  a  prior  liability.  It 
has  been  decided  that  such  mortgagees  are  not  hona  fide  purchasers 
for  a  valuable  consideration,  as  against  one  from  whom  their  mort- 
gagor obtained  the  property  jby  fraud,  (  Woodbwm  v.  Ohmherlvn,^ 
17  Barb.,  446.)  In  the  case  of  ifoioow*  v.  Z^wwrw^^  (13  Barb.,  3 
and  similar  cases  cited  by  the  plaintiffs,  the  mortgagee  parted  with 
value  on  the  credit  of  the  property.  If  it  be  proved  then,  in  this 
action,  that  Steams  obtained  the  property  by  fraud  from  the  Bamards, 
so  that  they  could  have  recovered  it  from  Steams,  and  if  Newton 
took  it  as  their  agent,  then  the  plainti£b  could  not  recover  against 
Newton,  any  more  than  Steams  could  have  recovered  against  him. 

But,  perhaps,  it  is  not  necessary  to  rely  upon  that  principle  to 
dispose  of  this  case.  The  question  seems  to  be  as  to  the  effect  of 
the  judgment  recovered  in  the  case  of  the  Bamards  against  Steams 
and  Yan  Slyck,  as  evidence  on  the  present  trial  of  the  title  of  the 
Bamards.  The  complaint,  in  that  action,  averred  the  ownerAip  of 
the  property  by  the  plajntiffis  therein,  and  the  possession  and  wrong- 
ful detention  by  the  defendants.  The  judgment,  after  proof  taken, 
was  that  the  plaintiffs  were  the  owners  of  the  property,  and  entitled 
to  retain  it  and  to  recover  damages  for  the  detention  and  costs.  The 
right  of  the  plaintiffs,  thus  adjudicated,  must  have  referred  to  Jan- 
uary 28, 1876.  Van  Slyck  was  a  party  to  that  action,  and  is  bound 
by  the  result.  As  against  him,  it  is  adjudicated  that  on  the  28th  of 
January,  1876,  the  Bamards  owned  this  property  and  that  he  was 
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wrongfully  detaining  it.  If  the  rights  which  he  now  seeks  to  set  up 
in  this  action  were  valid,  as  against  the  Bamards,  they  would  have 
afforded  a  successful  defense  to  that  action.  For  if  he,  either  alone 
or  jointly  with  another,  owned  or  was  entitled  to  the  possession  of 
the  property,  that  fact  would,  if  shown,  have  defeated  the  Barnard 
action.  That  he  was  described  in  the  title  of  the  complaint  as 
assignee,  did  not  prevent  him  from  showing  any  fact  which  would 
entitle  him  to  possession,  or  would  prove  ownership  in  him.  Van 
Slyck,  therefore,  cannot  recover  against  Newton  for  taking,  as  the 
Bamards'  agent,  property  which,  as  between  him  and  them,  has  been 
adjudged  to  be  theirs. 

The  albged  title  and  ownership  of  Van  Slyck  and  Foote  were 
joint.  They  were  co-mortgagees,  and  they  aver  that  as  such  they 
were  in  possession  at  the  time  of  the  alleged  taking.  The  possession 
which  Van  Slyck  had  was,  as  these  plaintiffs  aver,  their  possession. 

Whether  or  not  the  Barnard  judgment  was  conclusive  against 
Foote,  it  was  evidence  against  him  (Greenlf  .  £v.,  §  174,  et  8eq.\  and 
the  evidence  was  not  contradicted ;  that  is,  there  was  nothing  shown 
to  contradict  the  title  of  the  Bamards. 

When  Van  Slyck  was  sued  by  the  Bamards,  if  he  was  not  solely 
in  possession,  and  if  he  and  Foote  were  in  possession  jointly,  I  do 
not  see  why  Van  Slyck  might  not  have  averred  a  defect  of  parties 
defendant  in  his  answer.  (  Wooster  v.  Ch(mJ>erlam^  28  Barb.,  602.) 
Thus  Foote  might  have  been  brought  in  as  defendant. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event 

Present — Learned,  P.  J.,  Bookbs  and  Boabdman,  J  J. 

0        Judgment  and  order  reversed,  new  trial  granted,  costs  to  abide 
event. 
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EMIL  KOENIG,  Plaintiff,  v.  THE  GLOBE  MUTUAL  LIFE 
INSUEANCE  COMPANY,  Defendant. 

Inttmity  —  EMdencd  cf  eooperta — wluUquegUicmsmayhecuihed, 

In  this  action,  brought  upon  a  policy  of  life  insurance,  the  principal  question 
was  whether  or  not  the  assured  was  sane  at  the  time  of  her  death.  Upon  the 
trial,  her  family  physician  was  asked,  and  against  the  defendant's  objection 
and  exception,  allowed  to  answer  the  following  questions:  "From  your  expe- 
rience  and  reading,  and  from  your  acquaintance  with  the  mental  condition  of 
the  deceased,  what  effect,  if  any,  would  you  say  this  disease  (melancholia) 
would  have  upon  her  as  to  her  power  to  control  her  actions  or  to  resist  any 
impulse  with  which  she  might  be  seized?  "  "In  thlB^  case  how  do  you  think 
it  was?  "    Held,  that  the  questions  were  properly  admitted. 

(  Van  Zcmdt  y.  Mutual  BmeJU  JJfe  Insurance  Company  (65  N.  Y. ,  1G9)  distinguished. 

MonoN  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a  verdict  in  favor  of  the 
plaintifi. 

This  action  was  brought  npon  a  policy  of  insurance,  issued  for  the 
benefit  of  the  plaintiff  upon  the  life  of  his  wife,  by  the  Merchants' 
Life  Insurance  Company  of  New  York,  the  liability  of  that  company 
having  been  subsequently  assumed  by  the  defendant 

The  policy  contained  a  clause  avoiding  it,  in  case  the  insured 
died  "  by  her  own  hand."  The  wife  was  found  in  the  garret  of 
her  house  hanging  dead.  The  plaintiff  claimed  that  she  was  insane 
at  the  time. 

S.  W.  Rosendale,  for  the  plaintiff. 

George  W.  Miller y  for  the  defendant. 

Lbabnbd,  p.  J. : 

The  only  point  argued  in  this  case  is,  whether  the  following  ques- 
tions were  admissible : 

Q.  From  your  experience  and  reading,  and  from  your  acquaint- 
ance with  the  mental  condition  of  the  deceased,  what  effect,  if  any, 
would  you  say  this  disease  would  have  upon  her  as  to  her  power  to 
control  her  actions,  or  to  resist  any  impulse  with  which  she  might 
be  seized  ?    A.  I  think  that  the  impulses  and  the  will,  in  the 
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majority  of  casee,  become  uncontrollable,  and  is  not  nnder  their 
control  They  are  led  away  by  impulses.  They  will  attempt  any 
method  to  take  their  life. 

Q.  In  this  case  how  do  you  think  it  was  ?  A.  I  think  her  im- 
pulse was  uncontrollable ;  entirely  so.'' 

The  objection  taken  to  these  questions  were  that  they  were 
incompetent ;  that  it  was  a  question  for  the  juiy. 

The  appellant  relies  on  the  case  of  Vcm  Zcmdt  v.  Mutual  Be/nefit 
Life  Insv/romce  Compamy  (55  N.  T.,  169).  In  that  case  the  follow- 
ing question  was  put : 

"Aflflnming  that  a  person  had  that  form  of  insanity  which  you 
denominate  melancholia,  and  had  committed  suicide,  you  would 
attribute  that  suicide  to  the  disease  ?  A.  Yes,  I  should  attribute  it 
as  the  result  of  insanity." 

Of  this  question  the  court  said  that  it  called  not  for  any  fact  or 
information  peculiarly  within  the  knowledge  of  an  expert  *  * 
but  for  the  inference  of  the  witness  from  a  supposed  fact,  which 
inference  the  jury  were  capable  of  drawing,  and  which  it  was  their 
province  to  draw. 

It  seems  to  me  that  the  questions  in  the  present  case  are  different. 
In  the  first  place  they  are  not  based  on  any  ^^  supposed  fact,"  but  on 
the  actual  knowledge  of  the  witness,  who  was  the  family  physician 
of  the  deceased.  Ifext,  these  questions  did  call  for  a  fact  peculiarly 
within  the  knowledge  of  an  expert ;  that  is,  the  effeofc  of  a  certain 
disease  on  the  power  of  controlling  actions  and  resisting  impulses. 
The  inquiries  were  as  to  the  effect  of  the  disease  on  the  power  of 
the  wilL  This  was  a  matter  of  physical  science.  From  the  mere 
&ct  that  the  deceased  was  suffering  under  a  certain  disease,  the  juxy 
could  not  know  or  infer  that  such  disease  had  any  effect  whatever 
on  the  power  to  control  actions.  Certainly  many  severe  diseases  do 
not  affect  that  power.  It  was,  therefore,  proper  to  prove  what  the 
effect  of  this  disease  was  in  that  respect. 

The  objectionable  question  in  Ycm  Zamdb  v.  Mutual  Benefit  {tU 
supra)  did  not  ask  for  the  fact  of  the  usual  effect  of  disease  on  the 
will,  or  for  its  effect  on  the  will  of  the  deceased.  It  asked  merely 
for  an  inference ;  an  inference  whether  the  suicide  was  caused  by 
insanity ;  in  substance,  what  the  witness  would  have  decided  if  he 
had  been  a  juryman. 


Digitized  by 


Google 


I  10    »» 
H    4ap584 


560  HEWITT  V.  WARREN. 

Thibd  Defabtmisnt,  Mat  Term,  1877. 

The  answer  to  that  question  inyolred  a  consideration  not  merely 
of  the  mental  condition  of  the  deceased,  but  of  all  the  circumstances 
of  the  act  of  suicide.  From  those  circumstances  the  jury  might 
judge  that  the  act  was  one  of  deliberation,  unaffected  by  any  impair- 
ment of  mental  power,  or  that  it  was  an  act  of  impulse. 

In  the  present  case  the  jury  were  left  to  decide  on  that  question 
from  all  the  facts,  including  the  circumstances  as  well  as  the  mental 
condition.  It  is  possible  that  the  latter  part  of  the  answer  to  the 
first  question  was  improper.  It  was  not  strictly  responsive.  But  no 
motion  was  made  to  strike  this  out.  We  must  judge  of  the  pro- 
priety of  the  question  by  the  questions  themselyes,  not  by  the 
answers. 

Judgment  should  be  given  for  the  plamtifi  on  the  verdict,  and  a 
new  trial  denied,  with  costs. 

Present — Lbaenbd,  P.  J.,  Bookes  and  Boabdman,  J  J. 

Order  affirmed  with  costs,  and  judgment  ordered  on  verdict 


ELIJAH  M.  HEWITT,  Plaiotiff,  v.  WILLARD  D.  WARREN, 

Djsfbnvant. 

FnmAvXent  re]fi^esmtatian'—UalnliUy  of  infcnU  for  —  ihs  aeUon  must  be  purelif  for 

tort 

This  action  was  brought  to  recover  damages  for  false  and  fraudulent  representa- 
tions made  by  the  defendant  upon  the  sale  of  a  horse.  The  complaint  alleged 
that  the  false  and  fraudulent  representations  were  made  in  a  warranty  contained 
in  the  contract  of  sale,  with  intent  to  deceive  and  defraud  the  plaintifC  The 
defense  was  infancy.  Held,  that  as  the  plaintiff  had  not  disaffirmed  the  con- 
tract, or  returned  or  offered  to  return  the  horse,  that  he  was  not  entitled  to 
recover. 

The  proper  remedy  in  such  a  case  would  be  to  return  or  to  offer  to  return  the 
horse,  and  thus  put  the  infant  in  the  position  of  a  mere  wrong-doer]  unjustly 
keeping  what  he  had  fraudulently  obtained. 

Where  the  substantive  ground  of  the  action  is  contract,  as  well  as  where  the  con- 
tract is  stated  as  inducement  to  an  aUeged  tort,  infancy  is  a  defense. 

MonoN  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  Gteneral  Term,  after  a  verdict  in  favor  of  the 
plaintifi. 
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The  action  was  broiight  to  recover  damages  for  the  breach  of  awar- 
ranty  upon  the  sale  of  a  horse,  the  warranty  being  alleged  to  have 
been  false  and  fraudulent  The  complaint  stated,  among  other 
things:  ^^And  plaintiff  farther  alleges  that  before  he  so  pur- 
chased said  mare,  and  during  the  negotiations  for  such  sale  and  pur- 
chase, said  defendant  falsely  and  fraudulently,  and  with  the  inten- 
tion to  cheat,  deceive  and  defraud  this  plaintiff,  warranted  and 
represented  to  said  plaintiff  that  said  mare  was  all  right,  in  every 
way,  both  in  single  and  double;  whereas,  in  truth-  and  in  fact, 
said  mare  was  vicious,  ugly  and  balky,  and  was  worth  $150  less  by 
reason  thereof;  and  plaintiff  further  says  that  the  aforesaid  repre- 
sentations BO  \nade  by  defendant  were  wholly  false  and  untrue,  and 
were  well  known  so  to  be  by  defendant  at  the  time  of  making  the 
same. 

^^  And  plaintiff  further  says  that  he  purchased  said  mare  relying 
upon  said  representations  and  believing  them  to  be  true ;  that  by 
reason  of  said  false  and  fraudulent  representations  this  plaintiff 
became  and  was  and  is  damaged  in  the  sum  of  $160." 

The  defense  was  infancy  and  a  denial  of  the  allegations  of  the 
complaint  except  as  to  the  fact  of  sale. 

IT.  J.  SunderUnj  for  the  plaintiff.  The  action  is  not  to  enforce 
a  fraudulent  warranty  or  contract  of  warranty.  The  contract  has 
been  f uUy  performed,  and  this  action  is  to  recover  damages  resulting 
from  the  false  and  fraudulent  representations  made  by  the  defend- 
ant to  induce  the  plaintiff  to  make  the  contract.  The  defendant 
being  an  infant  is  liable  for  his  tortious  and  fraudulent  acts  as  much 
as  though  he  were  an  adult  {GonMin  v.  Thompaon^  29  Barb.,  218 ; 
BMins  V.  Mownty  38  How.,  24 ;  Ihkgtem  v.  Frcmky  1  Daly,  384 ; 
WaUaoe  cfe  Ch/rietopher  v.  Moras,  5  Hill,  391 ;  BvUock  v.  Babcock, 
8  Wend.,  891;  Campbell  v.  Stakes^  2  id.,  187;  Stnidnjodl  v.  Shafter, 
64  N.  T.,  249.) 

John  J.  Van  AUen^  for  the  defendant  The  defendant  being  an 
infant,  and  this  being  an  action  on  contract  for  the  sale  of  a  horse, 
the  plaintiff  cannot  recover,  the  contract  not  being  binding  upon 
him.  Although  the  complaint  alleges  that  the  defendant  wairanted 
the  mare  to  be  all  right,  that  said  warranty  was  false,  and  was 
Hun— Vol.  X        71 
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known  to  be  bo  by  the  defendant ;  yet  the  action  is  upon  contract. 
The  ffra/oamen  of  the  action  is  the  contract,  which  cannot  be  made 
binding  npon  the  infant  by  alleging  deceit.  (Tyler  on  Infancy  and 
Coverture,  §§  123,  124;  Oreen  v.  Oreenbacky  2  Marsh.,  485;  4 
Eng.  Com.  Law  R.,  3Y5 ;  Moore  v.  Eastmomj  1  Hun,  578  ;  Jemmigs 
V.  UtrndaU,  8  T.  R.,  335 ;  Lwerpooly  etc.y  Asa.  v.  Fad/rJmrsty  9 
Exch.,  422 ;  Wright  v.  Leona/rd,  11  C.  B.  [N.  S.],  258;  Bumhwrd 
V.  Haggiay  14  id.,  54 ;  PreaooU  v.  Dudley,  32  N.  H.,  101 ;  2  Kent's 
Com.,  241,  and  note ;  Morrill  v.  Aden,  19  Verm.  R.,  605 ;  JoJmson 
V.  Piey  1  Lev.,  169 ;  Vaase  v.  Sm/iffby  6  Cranch,  226 ;  West  v.  Moore^ 
14  Verm.  R,  447 ;  WUt  v.  Welshy  6  Watts'  R.,  1 ;  Brcyum  v.  Drnir 
ham,  1  Root's  R,  273 ;  Brcyum  v.  MeOwMy  5  Sandf.,  224 ;  Sbud- 
weU  V.  Shafter,  54  K  Y.,  249 ;  Oreme  v.  Orem,  7  Hun,  492 ; 
People  V.  KendaUj  25  Wend.,  399  ;  Campbell  v.  StaJceSy  2  id.,  137 ; 
Campbell  v.  Perkma,  4  Seld.  R.,  440,  441 ;  Burley  v.  Buesellj  10 
N".  H.,  484 ;  Merria^  v.  CtMvrimgha/my  11  Cush.,  40  ;  BaHlett  v. 
TT^  1  B.  &  S.  B.  R,  836  ;  E.  C.  L.  R,  101 ;  De  Boos  v.  Foster^ 
12  0.  B.  [N.  S.],  272 ;  E.  0.  L.  R,  104 ;  Mardey  v.  SooUy  1  Sid.  R, 
129 ;  Penrose  v.  Cnrreriy  3  RawL  R,  351.) 

Lbabnbd,  p.  J. : 

This  action  is  brought  to  recover  damages  for  false  and  fraudulent 
representations  made  on  the  sale  of  a  mare.  The  defense  is,  first,  a 
denial  of  the  false  representations,  and,  secondly,  the  infancy  of  the 
defendant. 

The  complaint  uses  the  language  "  warranted  and  represented," 
but  it  distinctly  charges  falsehood  and  fraud,  and  intention  to 
defraud,  in  this  warranty  and  representation.  It  is,  then,  an  action 
to  recover  damages  for  the  alleged  fraud  perpetrated  to  induce  the 
plaintifi  to  enter  into  a  contract. 

There  is  no  doubt  that  an  infant  is  liable  for  his  torts  not  con- 
nected with  contracts,  and  that  he  is  not  liable  for  mere  contracts 
unconnected  with  torts.  But  there  is  a  class  of  cases  where  some 
tortious  act  enters  into,  or  is  connected  with,  the  making  of  the 
contract.  In  respect  to  these,  the  line  of  decisions  is  not  at  the  first 
glance  apparently  uniform. 

Of  these  cases  the  following  are  cited  by  the  plaintiff  to  sustain 
his  view: 
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Roblbms  y.  Momvb  (33  How.,  24).  In  that  case  the  defend- 
ants were  not  held  liable,  and  nothing  was  decided  as  to  infants. 
The  injury  was  alleged  to  have  arisen  from  some  negligence  or 
carelessness  in  a  building,  by  which  water  ran  upon  rooms  occupied 
by  the  plaintiff. 

In  .Eokstem  v.  Frwnk  (1  Daly,  334),  it  was  held  that  where  an 
infant  obtains  property  upon  representations  that  he  was  of  full 
age,  he  is  liable,  in  an  action  of  tort,  brought  either  to  recover  the 
property  back  or  to  recover  damages. 

In  Wallace  v.  Motm  (5  Hill,  391),  an  infant  was  held  liable  for 
obtaining  goods  fraudulently  with  intent  not  to  pay. 

Campbell  v.  Stdkea  (2  Wend.,  137),  was  an  action  for  misuwing 
a  horse  hired  by  the  defendant,  an  infant. 

Stuchjoell  V.  Shatter  (54  N.  T.,  249),  held  that  in  an  action  for  the 
price  of  goods  sold  and  delivered  to  an  infant  he  could  not  be  made 
liable  by  reason  of  fraudulent  representations  as  to  his  credit. 

BuUogJc  v.  Babcock  (3  Wend.,  391)  and  ConJdm  v.  Tliompson 
(29  Barb.,  218)  are  cases  of  actual  tort  not  connected  with  contract. 

It  will  be  seen  that  in  none  of  these  cases  was  the  infant  held 
liable  where  the  tort  was  connected  with  a  contract,  unless  the  con- 
tract was  disaffirmed  by  the  plaintiff.  In  Edkstem  v.  Frcmk  the 
ground  of  recovery  was  said  to  be  that  the  defendant  had  obtained 
the  property  wrongfully.  The  plaintiff  disaffirmed  by  suing,  either 
for  the  property  or  for  damages,  and  by  not  suing  on  the  contract. 
In  WdUace  v.  Morse  the  plaintiff  diBaffirmed,  treating  the  trans- 
action as  a  tort^  not  as  a  contract.  In  Stuokoell  v.  Skapter  thecourt 
reversed  the  judgment  for  the  plaintiff,  saying  that  the  action  was 
founded  on  contract,  and  not  based  on  fraud  in  disaffirmance  of  it. 

This  present  action  is  not  brought  in  disaffirmance  of  the  con- 
tract. If  the  contract  should  be  disaffirmed  the  plaintiff  would 
have  no  title  to  the  mare.  But  he  kept  the  mare  and  thus  affirms 
the  contract,  and  asks  damages  for  the  fraud  connected  therewith. 

In  Uocyre  v.  Eastnum  (8  N.  T.  S.  0.  [1  Hun],  578),  an  infant  had 
hired  a  horse.  The  horse  was  taken  sick,  and  the  infant,  against  the 
advice  of  the  doctor  and  the  hotel-keeper,  drove  the  horse.  From 
the  effects  of  such  driving  the  horse  died.  The  court  held  that, 
if  the  acts  of  the  infant  had  been  malicious  or  willful  he  would  have 
been  liable ;  if.  they  were  only  unskillful,  he  would  not.   That  there 
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mnst  be  a  tort  independent  of  the  contract.  Although  that  cade  is 
not  qnite  analogons  to  the  present,  jet  the  principle  is  similar,  and 
the  authorities  there  cited  and  approved  apply  directly.  Prominent 
among  these  is  Oreen  v.  OreevAomk  (2  Marshall,  485  ;  S.  0.,  4  Eng. 
0.  L.  B.,  375),  where  it  was  held  that  an  infant  was  not  liable  for  an 
action  for  falsely  and  frandulently  deceiving  the  plaintifE  in  an 
exchange  of  horses,  because  the  deceit  was  practiced  in  the  course  of 
the  contract.  This  same  view  is  recognized  in  People  v.  KenddU 
(25  Wend.,  399),  and  in  Munger  v.  Bess  (28  Barb.,  T6). 

The  general  rule  is  laid  down  in  Kent :  ^^  The  fraudulent  act  to 
charge  him  must  be  wholly  tortious ;  and  a  matter  arising  ex  oan- 
tradUy  though  infected  with  fraud,  cannot  be  changed  into  a  tort 
in  order  to  charge  the  infant  in  trover  or  case  by  a  change  of  the 
form  of  the  action.'^    (2  Kent,  241.) 

So  it  is  held  that  infancy  is  a  good  defense  to  an  action  on  the 
case  for  deceit  and  false  warranty  in  the  sale  of  goods.  The  false 
representations  are  a  part  of  the  contract.  {Presoott  v.  NorriSj  32 
New  Hamp.,  101.) 

Again,  infancy  is  a  good  bar  to  an  action  founded  on  a  false  and 
fraudulent  warranty  upon  the  sale  of  a  horse,  whether  such  action 
be  in  form  ex  oontractu  or  ex  delicto.  (  West  v.  Moore,  14  Vt.,  44T, 
MorriU  v.  Aden,  19  Vt.,  505.) 

To  the  same  eflfect  is  Wilt  v.'  Welsh  (6  Watts,  1),  which  contains  a 
full  examination  of  the  cases,  and  holds  that  where  the  substantive 
ground  of  the  action  is  contract,  as  well  as  where  the  contract  is 
stated  as  inducement  to  alleged  tort,  infancy  is  a  defense.  So,  too, 
Stud/u>e[l.Y.  Sha/pter  (ut  vwprd). 

This,  too,  is  the  doctrine  stated  in  Tyler  on  Infancy.  (§  124,  p. 
128.)  And  this  view  makes  all  the  cases  consistent  with  each  other. 
Thus,  if  an  infant,  by  fraud,  obtains  property,  with  no  intention  of 
paying,  though  it  be  under  the  pretense  of  a  contract  of  purchase, 
the  defrauded  party  may  recover.  He  does  so  on  the  ground  that 
there  was  no  real  contract,  and  he  disaffirms  the  apparent  contract 
On  the  same  ground  those  cases  must  stand  which  have  permitted  a 
recovery  for  damages  when  an  infant,  to  obtain  goods,  has  fraudu- 
lently pretended  that  he  was  of  full  age. 

On  the  same  principle,  if  a  party  has  been  induced  to  purchase 
property  from  an  infant,  by  the  infant's  fraud  and  misrepresentation, 
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it  would  seem  that  he  might,  on  discoyering  the  frand,  disaffirm  the 
contract,  return,  or  offer  to  return  the  property,  and  thus  put  the 
infant  in  the  position  of  a  mere  wrong-doer,  unjustly  keeping  what 
he  had  fraudulently  obtained.  And  it  would  seem  that  the  infant 
would  then  be  liable  in  damages  for  tort. 

But  where,  as  in  the  present  case^  the  aggrieved  party  retains  the 
benefit  of  the  contract,  he  does  not  disaffirm  it.  His  action  there 
rests  on  the  ground  that  he  has  made  a  contract,  and  it  is  necessary 
for  his  recovery  that  he  should  show  that  a  binding  contract  has 
been  made.  Here,  then,  infancy  becomes  a  defense.  The  defend- 
ant says  there  has  been  no  binding  contract ;  no  action,  therefore, 
lies  for  fraud  in  respect  to  a  contract  which  he  could  not  make. 
The  alleged  contract  is  the  substantive  ground  of,  or  the  inducement 
to,  the  cause  of  action ;  for,  if  there  was  no  contract,  then  there 
could  be  no  fraud  in  the  making  of  it,  and  disproving  the  contract 
defeats  the  action.  Therefore,  as  decided  in  all  the  cases  above 
dted,  infancy  is  a  bar. 

From  these  views  it  follows  that  the  verdict  must  be  set  aside 
and  a  new  trial  granted,  costs  to  abide  the  event. 

And  further,  that  the  order  denying  the  motion  to  vacate  the 
order  of  arrest  must  be  reversed,  with  ten  dollars  costs  and  printings 
and  such  order  of  arrest  vacated,  with  ten  dollars  costs. 

Present  —  Leabned,  P.  J.,  Bookbs  and  Boabdman,  J  J. 

New  trial  granted ;  costs  to  abide  event ;  order  denying  motion 
to  vacate  order  of  arrest  reversed,  with  ten  dollars  cost  and  printing ; 
and  order  of  arrest  vacated,  with  ten  dollars  costs. 
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GILBERT  MUEDOCK,  Appellant,  v.  CHESTER  ADAMS 
AND  FREDERICK  PHILIPPS,  Respondents. 

B6a4justment  of  eo9U — iohon  granted  —  iohat  direction  ob  to  reoufjmbnmt  proper. 

Appeal  from  an  order  of  the  County  Court  of  Otsego  county, 
directing  that  the  items  of  costs  appearing  in  a  bill  of  costs,  ^^  taxed 
by  the  derk  of  Otsego  county,  in  this  action,  and  the  whole  of  such 
biU  be  stricken  out  and  such  taxation  be  set  aside,  and  the  clerk  of 
Otsego  county  adjust  the  same  on  the  usual  notice,  at  such  sum  as  the 
interest  on  the  verdict  herein  will  amount  to  on  the  day  such  adjust- 
ment wiU  take  place. 

The  facts  upon  which  the  motion  for  a  readjustment  of  costs  was 
based  appear  sufSdently  from  the  following  affidavit : 

"Walter  BL  Bunn,  being  duly  sworn,  deposes  and  says,  that  he  is 
the  county  clerk  of  Otsego  county ;  that  on  the  14th  day  of  July, 
1874,  he  adjusted  the  costs  in  above  entitled  action  in  favor  of  plain- 
tiff at  sixty-€even  dollars  and  sixty-eight  cents ;  that  said  costs  were 
noticed  for  readjustment  on  the  22d  day  of  July,  1874,  at  9  h.  a.  m.  ; 
that  on  July  22, 1874,  at  9  h.  a.  m.,  Geo.  S.  Qorham,  Esq.,  plaintiffs 
attorney,  presented  said  bill  of  costs  for  readjustment ;  that  depo- 
nent asked  said  Oorham  if  there  was  any  objection  by  defendants' 
attorneys  to  the  bill ;  said  Gorham  answered  ^  that  he  did  not  under- 
stand any  item  of  the  bill  to  be  objected  to.'  He  also  stated  that  he 
had  met  Mr.  Lynes,  defendants'  attorney,  on  the  street,  and  he  had 
said  nothing  to  him  about  the  taxation.  Whereupon  deponent  marked 
or  indorsed  said  costs  as  ^  readjusted  at  sixty-seven  dollars  and  sixty- 
eight  cents,'  and  said  Gorham  left  the  office.  And  deponent  further 
says,  that  at  nine  o'clock  and  five  minutes  a.  h.,  James  A.  Lynes, 
Esq.,  one  of  the  defendants'  attorneys,  appeared  and  asked  to  be 
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heard  upon  readjnBtment  of  said  costs,  stating  his  objections  to  the 
bill,  and  also  stating  as  a  fact  that  plaintifi's  attorney  well  knew  that 
he  intended  to  oppose  the  retaxation.  Deponent  iherenpon  sent 
John  Kelly,  Esq.,  deputy  sheriff  of  said  county,  to  the  hotel  where 
plaintiff's  attorney  was  stopping  with  instructions  to  notify  said 
Gorham  that  Mr.  Lynes  was  in  attendance  at  the  clerk's  office,  and 
desired  to  be  heard  upon  the  retaxation  of  the  costs  in  aforesaid  case, 
and  that  I  proposed  to  open  the  taxation  and  hear  the  argument 
thereon.  Such  notice  was  personally  given  to  plaintiff's  attorney  by 
said  Kelly,  as  deponent  is  informed  and  belieyes  true.  Defendants' 
attorney  did  not  appear ;  whereupon  I  did  set  aside  the  retaxation 
previously  made  as  aforesaid.  The  defendants'  attorney  objected  to 
the  allowance  of  costs  to  plaintiff,  on  the  ground  that  the  action  was 
brought  against  the  defendants'  official  acts  as  trustees  of  a  school 
district,  and  produced  the  certificate  of  H.  G.  Prindle,  county  judge, 
presiding  at  the  trial  of  said  cause,  which  certificate  is  hereto  attached. 
Def^j^aute'  attorney  also  dted  Cla/rJce  v.  Tmmidiff{Z%  N.  Y.,  58), 
Laws  of  1847  (chap.  480)  and  other  authorities.  After  hearing  such 
argument  I  did  strike  out  and  disallowed  all  the  items  of  aforesaid 
bill  of  costs,  except  the  item  '  interest  on  verdict,  eleven  dollars  and 
eighty-five  cents,'  at  which  amount,  to  wit,  eleven  dollars  and  eighty- 
five  cents,  the  said  bill  was  by  me  readjusted. 

"WALTER  H.  Binm. 

"  Sworn  to  before  me,  this  16th  day ) 
of  July,  1875."  } 

The  plaintiff's  attorney  disregarded  the  last  action  of  the  derk 
and  issued  execution  for  the  recovery  and  costs  as  first  taxed. 

The  court  at  General  Term  said :  "  The  motion  to  set  aside  the 
readjustment  of  the  costs,  procured  by  the  plaintiff's  attorney  on 
the  twenty-second  of  July,  at  nine  o'clock,  aha/rp^  was  very  properly 
granted.  Such  readjustment  was  hastily  made  by  the  clerk,  in  the 
absence  of  the  defendants'  attorney,  and  he  was  right  in  doing  all  in 
his  power  to  give  the  latter  an  opportunity  to  be  heard.  EQs  efforts 
to  get  the  plaintiff's  attorney  again  before  him  were,  however, 
unavailing,  and  his  subsequent  eoD  pwrte  readjustment  was  not  recog- 
nized by  the  plaintiff 's  attorney,  and,  of  course,  stood  for  naught. 
The  defendants'  attorney,  therefore,  has  had  no  hearing  before  the 
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derk  on  the  taxation^  nor  has  he  had  an  opportunity  to  be  heard  on 
that  proceeding,  according  to  fair  practice. 

Under  the  circumstanceB  of  this  case,  he  should  not  be  held  in 
default  on  the  readjustment.  The  motion  was  for  nine  a.  ic  The 
plaintiff 's  attorney  was  promptly  tn  hand  at  the  clerk's  office,  and 
although  he  had  been  informed  that  the  defendants'  attorney 
intended  to  appear  and  oppose  the  taxation,  he  gave  the  clerk  to 
understand  that  there  would  be  no  opposition,  and  induced  that 
officer  hastily  and  without  waiting  even  five  minutes  after  the  time 
specified  in  the  notice,  to  make  and  certify  the  readjustment.  The 
attorney  then  immediately  left  the  clerk's  office  by  the  back  door, 
and  although  called  upon  within  a  very  few  minutes  to  return  and 
attend  before  the  derk,  he  refused  to  do  so.  His  great  haste  in 
procuring  the  readjustment,  and  refusal  to  return  when  requested, 
stand  without  any  reasonable  excuse.  The  advantage  gained  by  this 
questionable  course  of  proceedure,  he  cannot  be  allowed  to  hold. 
The  County  Court  was  right,  therefore,  in  setting  asi^  the 
readjustment,  and  in  giving  the  defendants'  attorney  an  opponnnity 
to  be  heard.  To  this  extent  the  order  of  the  County  Court  was 
manifestly  right. 

But  that  court  went  further,  and  directed  the  derk  as  to  his  action 
on  the  readjustment.  This  would  be  very  well  in  a  case  where  the 
parties  have  been  before  the  derk  together,  and  presented  before 
that  officer  such  facts  as  they  wish  to  submit.  But  here  the  parties 
have  not  been  heard  together  before  that  officer.  What  will  be  the 
state  of  the  case  when  they  meet  on  the  readjustment,  we  cannot 
now  know.  Perhaps  the  defendants'  attorney  will  not  present  his 
certificate  from  the  county  judge,  now  before  us  in  the  papers; 
and  again,  he  may  present  that,  strengthened  by  an  additional  certi- 
ficate covering  the  points  of  objection  now  urged  against  its  suffi- 
ciency. On  the  other  hand,  perhaps  the  plarntiff  's  attorney  may 
obtain  a  certificate  from  the  county  judge  nullifying  the  one  already 
given ;  or  perhaps  he  may  show  an  appeal  to  the  superintendent^ 
and  a  decision  thereon,  and  thus  put  the  case  without  the  statute 
and  decisions  relied  on  by  the  defendants'  attorney.  We  cannot 
now  determine  what  will  be  the  case  made  before  the  derk  on  the 
readjustment,  and  therefore  cannot  direct  his  action  in  advance. 

On  the  case  made  by  the  parties  before  the  derk,  he  will  first 
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determine  the  questions  raised.  After  which  the  dissatisfied  party 
can  have  a  hearing  before  the  court,  if  a  hearing  then  shall  be  desired. 

The  order  appealed  from  should,  therefore,  be  modified  so  as  to 
vacate  and  set  aside  the  readjustment  only,  and  this  should  be  with- 
out costs  of  this  appeal  to  either  party. 

Z.  I.  Bwrdetty  for  the  appellant.  Lynea  dk  Van  Hom^  for  the 
respondents. 

Opinion  by  Bockes,  J. ;  Lbabned,  P.  J.  and  Boabdhan,  J.,  con- 
curred. 

Order  modified. 


PATRICK  TIERNEY,  Plaintiff,  v.  THE  NEW  YORK  CEN- 
TRAL AND  HUDSON  RIVER  RAILROAD  COMPANY, 
Defendakt. 

FiBfmh(Me property— iraruportaUan  of,  by  rmlroad  company—  duty  of  company  ob 
to  —  receipt  for —  Value — ecidenee  ae  to, 

MonoN  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a  verdict  in  favor  of  the 
plaintiff,  and  appeal  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

The  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff,  through  the  negligence  of  the  defendant, 
in  the  transportation  of  a  car-load  of  cabbages  from  Albany  to  New 
York. 

The  court  at  Oeneral  Term  said :  ^^  It  is  quite  plain,  I  think, 
that  a  case  was  made  for  the  jury  on  the  evidence  submitted.  The 
property  delivered  for  transportation  was  of  a  character  recognized 
among  carriers  and  forwarders  as  perishable ;  hence,  required  particu- 
lar attention  and  a  greater  degree  of  care  than  would  attach  to  such 
as  is  deemed  non-perishable.  It  was  received  on  the  sixth  and  seventh 
of  January ;  and  due  and  proper  diligence  required  that  it  should  have 
been  at  once  forwarded  to  the  city  of  New  York,  its  place  of  destina- 
tion. It  was  in  the  car,  ready  for  the  freight  train  at  East  Albany  at 
10.40  p.  K.,  from  which  place  those  trains  were  accustomed  to  leave 
Hun— Vol.  X.        12 
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for  New  York  every  few  hours,  the  running  time  being  ordinarily 
about  eleven  hours.  The'car  was  left  at  East  Albany  for  a  consider- 
able time,  notwithstanding  several  trains  were  sent  over  the  road,  and 
did  not  reach  New  York  until  the  tenth,  and,  as  the  plaintiflE  testified, 
untn  the  thirteenth  of  January.  In  the  meantime,  the  property  was 
frozen  and  nearly  destroyed.  The  defendant  endeavored  to  explain 
and  excuse  the  delay  by  showing  an  accumulation  of  freight  at  East 
Albany,  but  the  evidence  in  support  of  this  hypothesis  was  incon- 
clusive, to  an  extent  certainly  which  made  it  proper  to  submit  the 
case  to  the  jury  on  the  proof.  The  learned  judge  properly  held, 
and  instructed  the  jury  that,  inasmuch  as  the  property  had  been 
delivered  and  accepted  by  the  company  as  perishable,  it  became  its 
duty  to  forward  it  by  the  first  train,  unless  there  was  such  a 
pressure  and  accumulation  of  a  similar  kind  of  freight  to  be  trans- 
ported, and  which  had  previously  arrived,  as  to  prevent  such  inmie- 
diate  action.  This  instruction  to  the  jury  was  sound  in  law.  The 
rule  laid  down  was  a  reasonable  and  fair  one ;  it  imposed  no  unjust 
obligation  upon  the  defendant.  If,  then,  there  had  been  no  accu- 
mulation of  freight  for  transportation,  beyond  the  ordinary  capacity 
of  the  road,  all  of  it  should  have  been  forwarded  in  the  order  of  its 
arrival;  but  if  any  delays  were  necessary,  by  reason  of  unusual 
accumulation,  the  perishable  property  should  be  forwarded  in 
preference  to  that  which  was  non-perishable.  So  the  judge  was 
right  in  holding  that  the  defendant  was  bound  to  forward  the  car 
containing  the  plaintifPs  perishable  property,  in  case  there  was  a 
pressure  of  freight  cars  to  be  forwarded,  in  preference  to  those 
which  contained  nonperishable  property.    *    *    * 

The  plaintiff  signed  a  receipt  for  the  property  in  New  York  as 
^  in  good  order.'  It  was  competent  f  pr  the  plaintiff  to  show  the 
circumstances  under  which  this  receipt  was  given;  and,  on  this 
point,  he  testified  that  he  wanted  to  sign  for  the  load,  '  in  poor 
condition,'  but  was  not  allowed  to  do  so.  The  court  held  that  he 
was  not  concluded  by  the  terms  of  the  receipt.  In  this,  there  was 
no  error.  The  receipt  was  not  of  binding  force  as  a  contract ;  but, 
at  most,  was  but  an  admission,  and  therefore  susceptible  of  explana- 
tion and  correction  by  parol  evidence.  {JSUis  v.  WiUardy  9  N.  Y., 
629.)  The  plaintiff  was  allowed  to  testify  against  objection  that  he 
contracted  for  a  sale  of  the  cabbages  at  Washington  market,  in  New 
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York,  on  the  morning  of  the  eighth  of  Jannary,  at  from  sixteen  to 
twenty  dollars  a  hundred.  He  also  testified  that  he  had  dealt  in 
the  property  and  was  acquainted  with  its  market  value ;  that  the 
men  with  whom  he  contracted  were  regular  dealers  at  that  market, 
which  was  the  greatest  produce  market  in  New  York ;  and,  further, 
that  cabbages  were  worth  from  sixteen  to  twenty-five  dollars  a 
hundred,  according  to  their  quality.  What  he  could  obtain  from 
dealers  for  the  cabbages  in  that  public  market  was  evidence  bearing 
on  the  question  of  value.  This  was  admissible  on  that  question. 
Certainly,  it  was  not  hurtful,  in  view  of  the  other  evidence  as  to 
value,  which  stood  wholly  undisputed  in  the  case." 

A.  J,  CcH/om^  for  the  plaintiff.    Matthew  HaU^  for  the  defendant. 

Opinion  by  Bookes,  J.;   Lbasned,  P.  J.,  and  Boabdmak,  J., 
concurred. 

Order  affirmed  with  costs,  and  judgment  ordered  on  verdict. 


JEHIEL  GRIFFIN,  Respondent,  v.  LEONARD  P.  WINNE, 

Appellant. 

Outting  timber — If^nction  toregtram  —  not  grarUed  for  fnere  thrwU,  unaccom- 
panied by  acts. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  to  restrain  the  defendant  from  removing 
trees  and  cutting  timber  growing  on  lands  owned  by  him,  which  the 
plaintiff  claimed  to  be  entitled  to  remove,  by  virtue  of  an  agreement 
made  with  the  defendant's  grantors. 

The  court  at  General  Term  said :  "  The  plaintiff  claims  a  right  to 
cut  down  timber  on  land  now  belonging  to  the  defendant.  By  the 
judgment  in  this  action  the  defendant  is  enjoined  from  cutting  down 
such\imber  himself.  It  does  not  appear  that  the  defendant  had, 
previously  to  the  commencement  of  the  action,  cut  any  of  this  timber. 
If,  as  it  would  seem,  he  had  drawn  away  timber  cut  by  the  plaintiff, 
there  was  a  sufficient  remedy  by  action  at  law.     The  defendant  had 
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threatened  to  sne  the  plaintiff  if  he  ahonld  cat  this  timber.  But  as 
a  general  role  mere  threats,  xmaccompanied  by  acts,  do  not  warrant 
the  extraordinary  remedy  of  injunction. 

There  has  been  a  tendency  of  late,  as  has  been  remarked  in  other 
cases  decided  in  this  conrt,  to  extend  the  remedy  by  injunction,  and 
to  apply  it  where  the  ordinary  remedy  of  an  action  for  damages  waa 
ample.  We  see  no  reason,  in  the  present  instance,  if  the  plaintiff 
should  be  prevented  from  cutting  the  timber  which  he  claims,  or 
should  in  any  way  be  deprived  of  it,  why  he  might  not  be  compen- 
sated sufficiently  by  an  action  for  damages.  There  would  be  no 
difficulty  in  ascertaining  the  damages,  and  the  defendant  is  shown  to 
be  responsible. 

Fmrthermore,  the  plaintiff  may,  perhaps,  hereafter,  by  some  neg- 
lect, forfeit  his  rights  under  the  contract.  This  might  be  a  defense 
in  the  futmre  to  the  defendant,  if  the  plaintiff  should  attempt  to  cut 
the  timber. 

It  is  suggested  that  the  action  should  be  maintained  to  prevent  a 
great  number  of  actions  for  trespass.  No  action  of  that  kind  has 
j^t  been  commenced.  K  snch  an  action  should  be  commenced,  the 
parties  might  rest  satisfied  with  the  result  and  no  similar  action  might 
ever  be  brought.  There  is  no  evidence,  therefore,  that  numerous 
actions  will  be  commenced. 

For  these  reasons,  we  think  the  judgment  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event." 

J.  W.  Bam/um^  for  the  appellant.  BurdUt  <k  Brooksj  for  the 
respondent. 

Opinion  jp^  Ouriam. 

Present — Leabned,  P.  J.,  and  Bookes,  J.;  Boabdmah,  J.,  not 
acting. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 
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JAMES   FORSYTH,  Appellant,  v.  DANIEL  HARTNETT, 

RE8P0in[>ENT. 

Bemnation  qf  right  af  wsy  in  leam — oMmfar  tm  and  oeouipaUan, 

MonoN  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term,  after  a  nonsuit  ordered  by  the  court. 

The  plaintiff  was  the  owner  of  a  lot  fronting  on  the  Hudson  riyer. 
He  leased  it  verbally  to  White  &  Co.,  "reserving  the  right  of  ferry- 
way,  and  of  landing  of  ferry  passengers  crossing  over  the  lot" 
There  was  no  "  particular  location  as  to  where  the  passengers  should 
go."  During  this  lease  the  defendant,  running  a  ferry,  landed  at 
certain  times  on  this  lot,  and  on  one  occasion  promised  to  pay  the 
plaintiff  for  its  use.  The  plaintiff  now  sues  for  use  and  occupation. 

The  court  at  General  Term  said :  "  Taking  the  language  of  the 
plaintiff  himself,  it  cannot  be  said  that  any  part  of  the  lot  was 
excepted  from  the  lease  to  White  &  Oo.  The  plaintiff  expressly 
says'  that  there  was  no  particular  location.  White  &  Oo.  were  the 
Bole  lessees  of  the  lot.  The  plaintiff  now  insists  that  his  daim  is  for 
the  use  and  occupation  of  the  slip  or  landing,  and  a  way  to  and 
from  the  same  across  the  lot  *  *  *  But  the  evidence  seems  to 
show  that  all  which  the  plaintiff  reserved  was  a  right  to  use  this 
ferryway ;  and  that  not  exclusively.  *  ♦  ♦  If  White  &  Oo.  were 
the  lessees,  and  if  all  which  the  plaintiff  had  was  the  right  to  use 
the  ferryway,  an  action  for  use  and  occupation  could  not  be  main- 
tained by  him.    There  was  no  land  which  the  defendant  occupied. 

So,  too,  in  this  same  view,  the  defendant's  promise  to  pay  was 
without  consideration.  The  plaintiff  parted  with  nothing,  and  it 
does  not  appear  that  his  consent  to  the  defendant's  landing  at  this 
place  was  of  any  value.  Unless  the  plaintiff  had  the  exclusive  right 
then,  the  consent  to  the  defendant's  landing  should  have  come  from 
White  it  Oo.  in  order  to  give  it  any  validity." 

George  A.  Moaher^  for  the  appellant  Edga/r  L.  Fwrsmom,  for  the 
respondent 

Opinion  by  Leabnkd,  P.  J. 

Present  —  Lbasned,  P.  J.,  Bockes  and  Boabdman,  J  J. 

Motion  for  new  trial  denied,  and  judgment  ordered  for  defendant 
with  costs. 
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WILLIAM  B.  BOYD,  Sheriff,  btto.,  Appellaot,  v.  MELVILLE 
H.  ORONEailTE,  Respondent. 

Praeiiee  —  tm  nonavAi  in  County  Oowri — MoUon  for  nmo  trial —  (kmniy  Ckntrt  htu 
no  power  to  order  exceptions  to  be  first  hea/rd  at  the  General  Term. 

This  action  was  first  brought  in  a  Jnstioe's  Court,  where  the 
defendant  had  judgment  for  his  costs  upon  ihe  verdict  of  a  juiy. 
The  plaintiff  thereafter  appealed  from  said  judgment  and  demanded 
a  new  trial  in  the  County  Court.  After  one  verdict  in  the  County 
Court,  which  was  set  aside,  the  case  was  brought  on  for  a  second  trial 
in  the  County  Court  before  a  jury.  After  the  plaintifPs  counsel  had 
opened  his  case  to  the  jury  and  before  any  evidence  had  been  offered, 
the  defendant's  counsel  moved  that  the  plaintiff  be  nonsuited  and  his 
appeal  dismissed,  on  the  grounds  (1)  that  the  action  is  not  prosecuted 
in  the  name  of  the  real  party  in  interest ;  (2)  that  the  action  should 
have  been  commenced  and  prosecuted  in  the  name  of  the  sheriff  of 
Steuben  county ;  that  his  name  and  official  capacity  and  designation 
should  have  been  stated  in  the  summons.  The  motion  was  granted 
and  a  recital  of  the  facts,  touching  the  ruling  upon  such  motion,  is 
contained  in  the  papers,  by  which  it  appears  ^^  that  the  motion  of  the 
defendant's  attorney  that  the  plaintiff  be  nonsuited,  was  ordered  by 
direction  of  the  court."  And  it  was  further  ordered  that  the  plain- 
tiff have  sixty  days  to  make  and  serve  case  and  exceptions,  and 
defendant  the  like  time  to  serve  amendments  "  to  be  heard  at  the 
General  Term  in  the  first  instance,  and  that  proceedings  in  the  mean- 
time be  stayed." 

The  notice  of  appeal  by  the  plaintiff  is  to  the  General  Term, 
"  from  the  order  and  decision  of  the  County  Court  of  the  county  of 
Schuyler,  made  in  this  action  on  the  23d  day  of  February,  1876, 
nonsuiting  the  said  plaintiff  and  refusing  to  allow  him  to  introduce 
any  evidence  on  the  trial  of  said  action." 

The  court  at  General  Term  said :  "  It  is  apparent  that  the  plaintiff 
has  erred  in  his  practice.  The  order  or  decision,  as  contained  in  the 
papers,  does  not  purport  to  dismiss  plaintiff's  appeal  from  the  judg- 
ment of  the  Justice's  Court,  nor  does  the  notice  of  appeal  to  the 
General  Term  indicate  any  such  order.    The  plaintiff  was  nonsuited 
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in  the  ordinary  way  upon  the  trial.  That  was  not  an  order  to  be 
appealed  from.  It  was  a  decision  or  ruling  in  the  progress  of  the 
trial,  to  be  incorporated  in  the  case  and  exceptions,  and  to  be  reviewed 
in  connection  therewith.  The  other  portion  of  the  order,  purporting 
to  send  the  case  and  exceptions  in  the  first  instance  to  the  General 
Term,  is  a  nnUity.     The  court  had  no  power  to  make  such  order. 

The  proper  practice  would  have  been  for  the  defendant  to  have 
entered  his  judgment  upon  the  nonsuit.  The  plaintiff  then,  upon 
his  case  and  exceptions,  could  have  moved  for  a  new  trial  If  such 
motion  were  denied,  he  could  then  appeal  to  this  court  from  such 
judgment  and  order.  But  the  present  appeal,  if  it  can  be  called  an 
appeal,  is  from  no  judgment  and  from  no  oixler,  unless  the  order 
sending  the  case  and  exceptions  here  be  within  the  appeal.  (Code, 
§  344 ;  4  Wait's  Pr.,  341.)  There  being  neither  a  judgment  nor  an 
order  in  the  County  Court,  no  appeal  can  be  taken  to  the  General 
Term.  The  appeal  must,  therefore,  be  dismissed  for  want  of  juris- 
diction on  our  part  to  hear  and  determine  the  case  upon  its  merits. 
It  is  not,  therefore,  deemed  advisable  to  consider  or  express  any  opinion 
upon  the  merits.  Should  proceedings  be  had  in  the  County  Court 
by  which  a  valid  appeal  may  be  taken  to  this  court,  the  merits  may 
then  be  properly  and  judicially  disposed  of. 

The  appeal  is  therefore  dismissed,  without  costs." 

M.  J.  SwfhderUn,^  for  the  appellant.  0.  P.  Hv/rdy  for  the 
respondent. 

Opinion  by  Boabdman,  J. 

Present  —  Leakbtbd,  P.  J.,  Bookes  and  Boabdman,  J  J. 

Appeal  dismissed,  without  costs. 
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LUE  WTPTTJEN  ksd  HENET  HAKMS  v.  FRANCISCO 
VERGES  AND  others;  Rebpondentb,  and  MATTHEW  T. 
BRENN AN,  Latb  Shebiff,  Impleaded  with  othebb,  Appellant. 

AciMn  (^lainst  ikeriff  and  (ftha^  remove  it  to  Ms  <non  eounfy  — 

€hde,%12i. 

The  plaintifls  having  purchased  a  quantity  of  sugar  from  H.  &  D.,  of  New  York, 
the  price  thereof,  while  in  phuntifls'  hands,  was  attached  by  the  sheriff  of 
New  York,  under  an  attachment  issued  in  an  action  against  H.  &  P.  Subse- 
quently one  y.  brought  an  action  against  the  plaintiffs,  to  recoyer  the  price  of 
the  sugar,  claiming  that  he  was  the  owner  thereof,  and  that  H.  &  D.  were  merely 
his  agents  to  sell  the  same.  This  action  was  brought  by  the  plaintiffs,  in  the 
county  of  Kings,  against  the  sheriff  and  the  attaching  creditors  and  Y.,  praying 
that  they  might  be  compelled  to  determine  their  conflicting  claims  to  the  sugar 
between  themselves.  Sisld,  upon  the  application  of  the  sheriff,  that  he  was 
entitled,  under  section  134  of  the  Code,  to  have  the  place  of  trial  changed  to 
the  county  of  New  York. 

Appeal  from  an  order  made  at  the  Special  Term  denying  a  motion 
made  by  the  defendant  Brennan,  to  change  the  place  of  trial  of  this 
action  to  the  connty  of  New  York,  of  which  connty  he  was  sheri£E. 

Almon  Oaodwmy  for  the  appellant  Brennan. 

iMoien  Bi/rdseyey  for  the  respondents  Verges,  Verges  it  Preston. 
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Baxs AXDy  P.  J. : 

The  plaintiffJR  pnrchaaed  a  large  amount  of  Bngar  of  Himtmgdon  & 
Dom.  Before  they  had  paid  for  the  same  the  late  aherifi  of  the 
city  and  county  of  New  York,  Brennan,  levied  on  the  nnpaid  price 
of  the  Bugare  by  virtue  of  attachments  against  Huntingdon  &  Ray- 
mond, at  the  suit  of  Shafford,  Shafford  &  Hewitts.  Yei^ges,  Yerges 
&  Preston,  sugar  merchants  of  Porto  Rico,  claim  the  sugar  and  the 
price  therefor,  alleging  that  Huntingdon  &  Dom  were  simply  their 
agents  to  sell  the  sngar,  which  belonged  to  them.  They  commenced 
an  action  against  the  plaintifb,  Wintgen  &  Harms,  to  recover  the 
price  agreed  to  be  paid,  amounting  to  over  $40,000.  The  plaintifffl 
thereupon  conmienced  this  action  against  the  sheriff  and  the  attach- 
ing creditors,  and  Yerges,  Yerges  &  Preston,  asking  that  the  con- 
flicting claims  of  the  defendants  may  be  made  the  subject  of  an 
interpleader  between  them.  The  sheriff  demanded  that  tiie  trial  be 
had  in  the  dty  of  New  York,  and,  his  demand  not  having  been 
complied  with,  he  made  a  motion  to  compel  the  change.  The 
motion  was  denied.  This  appeal  presents  the  question  whether  sec- 
tion 124  of  the  Code  gives  him  the  right  to  have  the  place  of  trial 
changed*  This  section  provides  that  the  place  of  trial  against  a 
public  officer  "  for  an  act  done  by  him  in  virtue  of  his  office " 
be  tried  in  the  county  where  the  cause,  or  some  part  thereof,  arose. 
I  think  this  statute  covers  this  case.  The  sheriff  is  made  a  party 
because  he  has  made  a  levy ;  for  this  act,  and  by  reason  of  the  con- 
sequences which  fiow  from  it,  he  is  asked  to  litigate  his  claim  with 
another  claimant.  It  is  urged  by  the  respondent  that  the  action 
is  not  against  the  sheriff  for  an  official  act,  but  that  the  only  question 
presented  is  the  validity  of  the  lien  created  by  him  by  the  service  of 
the  attachments.  There  could  be  no  such  question  but  for  the  act  of 
the  levy.  The  same  argmnent  would  permit  trover  or  replevin  to  be 
brought  against  the  sheriff  , who  had  levied  on  goods  claimed  by  another. 
The  title  to  the  goods,  and  the  validity  of  the  levy,  are  the  only  things 
in  question.    Still  the  action  is  based  upon  the  fact  of  the  levy. 

It  is  also  urged  against  the  motion  that  no  personal  claim  is  made 
against  the  sheriff.  It  is  true  that  no  personal  claim  is  made  against 
the  sheriff,  but  the  issue  between  the  sheriff  and  Yerges,  Yerges 
&  Preston  may  terminate  in  a  judgment  for  costs  against  the  sheriff. 
{Bich(irc(s  V.  ScOter,  6  Johns.  Oh.,  444.) 
Huh— Vol.  X.        73 
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Possibly  eyen  in  a  judgment  for  the  attaching  creditor's  debt,  if 
the  aherifE  haa  been  guilty  of  any  neglect  whereby  the  leyy  was 
invalid,  and  Huntingdon  &  Raymond  are  adjudged  to  have  owned 
the  sugar.  The  sheriff  cannot  be  deprived  of  the  statutory  right 
by  joining  other  defendants  with  him.  {People  v.  Kmgsley^  8  Hun, 
233.) 

The  question  is  not  varied  by  the  removal  of  the  attachment 
action  to  the  United  States  Circuit  Court.  By  section  646  of  title 
13,  chapter  7,  United  States  Bevised  Statutes,  the  attachment  still 
holds  the  property  to  answer  the  final  judgment. 

I  think  the  order  should  be  reversed,  and  the  motion  to  change 
the  place  of  trial  granted,  with  costs  and  disbursements. 

GiLBEBT  and  Dtkman,  JJ.,  concurred. 

Order  reversed,  with  costs  and  disbursements. 


ALFRED  M.  WILES  and  WILLIAM  H.  WILES,  Rkspondknto, 
V.  LAMBERT  SUYDAM,  Appkllakt. 

JJ/MiUy  €f  tnuteea  qf  tnanvfactwring  corporaUon,  for  afaHwre  to  jOa  report — fv^ 
of  MksA  oredUor  to  mcUrUain  a  separate  action. 

Under  section  19  of  chapter  40  of  1848,  providing  that  upon  a  failure  to  file  the 
report  required  by  the  act,  "all  the  trustees  of  the  company  shall  be  Jointly 
and  severally  liable  for  all  the  debts  of  the  company  then  existing,  and  for  all 
that  shall  be  contracted  before  such  report  shall  be  made/'  each  creditor  of  the 
company  may  maintain  a  separate  action  to  recover  the  debt  due  him  from 
the  company,  and  it  is  not  necessary  that  off  the  creditors  should  Join  in  one 
action. 

AppBAii  from  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

A.  H.  HitchoocJc^  for  the  appellant. 

George  TT.  Weiami^  for  the  respondents. 
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Babnasd,  p.  J. : 

The  defendant  was  the  president  and  one  of  the  trustees  of  the 
Imperishable  Stone  Block  Pavement  Company  of  New  York  city, 
a  mannf  actnring  corporation  organized  nnder  chapter  40,  Laws  of 
1848,  and  its  subsequent  amendments.  The  trustees  neglected  to 
file  the  report  required  by  section  12  of  the  act,  within  twenty  days 
after  the  Ist  January,  1873,  and  they  have  neglected  to  make  and 
file  any  report  since  that  time. 

The  plaintiflfe,  in  October,  1872,  were  the  creditors  of  that  corpo- 
ration. All  the  facts  necessary  to  chaige  defendant,  individually, 
with  the  payment  of  that  debt  under  the  provisions  of  section  12 
of  the  act,  are  averred  and  proven.  The  proof  shows  that  the 
plaintiffs^  debt  was  not  the  only  debt  existing  at  the  time  of 
the  commencement  of  this  action  against  the  corporation,  and  the 
defendant  claims  that  when  there  are  several  creditors  who  are 
entitled  to  sue  for  the  same  default,  they  must  all  be  joined  as  plain- 
ti&  in  one  action. 

The  words  of  the  section,  so  far  as  material  to  this  inquiry,  are 
as  follows : 

^'  AU  the  trustees  of  the  company  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing,  and  for  all  that 
shall  be  contracted  before  such  report  shall  be  made." 

The  claim  of  defendant  is  that  no  separate  action  is  given  to  each 
individual  creditor  by  the  words,  for  his  separate  debt,  when  his  is 
not  the  only  debt  against  the  corporation.  We  think  the  claim  is 
not  well  founded.  The  construction  to  justify  it  is  forced.  The 
imposition  of  a  liability  to  pay  all  the  debts  of  the  company  would 
naturally  mean  a  liability  to  pay  each  creditor  his  individual  debt. 
So  far  as  my  experience  goes,  it  has  been  the  uniform  practice  since 
1848,  for  each  creditor  to  sue  alone  for  his  debt  under  this  section. 
The  construction  called  for  by  the  defendant,  would  practically 
destroy  the  protection  the  law  intended  to  give  the  creditor  against 
the  default  of  the  trustees.  How  are  '^  all  the  debts  "  to  be  known } 
If  some  are  not  due  they  cannot  be  joined.  {Jones  v.  Baaiow^  62 
N.  Y.  Bep.,  202.)  Who  can  compel  the  other  creditors  to  join 
with  plaintiff  ?  Some  debt  may  be  disputed  by  the  trustees.  What 
interest  has  a  creditor  whose  debt  is  not  disputed  with  the  contro- 
versy }    If  the  default  to  make  and  file  the  report  continues,  where 
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is  a  rest  to  be  made  to  determine  what  debts  shall  be  joined  with 
plamtiff  ?  These  debts  may  be  created  day  by  day  until  the  report 
is  made  and  filed.  After  a  suit  is  commenced,  which  includes  all 
debts  due  from  the  company  to  all  its  then  creditors,  what  is  to  be 
done  with  the  after-created  debts  ?  The  defendant  says  the  payment 
of  "  all  the  debts  "  is  a  "  penalty,"  and  there  can  be  but  one  which 
must  include  all  the  debts,  and  this  requires  all  the  creditors  to  be 
plaintiffs.  By  constantly  creating  new  debts,  aU  liability  will  be  at  an 
end,  so  far  as  this  section  is  concerned.  In  Jones  v.  Bwrlow  {»upra)j 
a  portion  of  the  plamtiff 's  claim  was  stricken  out  as  not  due.  This 
case  not  only  recognizes  that  one  creditor  may  sue,  but  that  he  may 
sue  twice  for  his  individual  daim. 
We  think  the  judgment  should  be  affirmed  with  costs. 

Dykman,  J.,  concurred.     Gilbert  J.,  not  sitting. 

Judgment  affirmed  with  costs. 


SAMUEL  0.  BARR,  Respondent,  v.  JAMES  M.  SHAW 

Appellant. 

MdUdous  prosecution  and  false  imprMonment  —  action  for,  may  be  aUeged  in  differ- 
ent counts  of  the  same  complainL 

A  cause  of  action  for  a  false  imprisonment,  and  a  cause  of  action  for  a  malicious 
prosecution,  when  both  arise  out  of  one  and  the  same  transaction,  may  be 
respectively  alleged  in  different  counts  of  the  same  complaint 

Appeal  from  an  order  made  at  the  Special  Term,  denying  a  motion 
to  compel  the  plaintiff  to  elect  upon  which  of  his  counts  or  causes 
of  action,  set  forth  in  his  amended  complaint,  he  wHl  rely,  and  that 
the  residue  be  stricken  out  a&  irrelevant. 

The  complaint  contained  a  count  of  malicious  prosecution,  and 
also  one  for  false  imprisonment. 

Joh/n  B,  Dos  PasaoSy  for  the  appellant.  Under  section  143  of  the 
Code,  it  has  been  held  that  as  there  can  be  but  one  substantially  true 
statement  of  a  single  cause  of  action.  The  practice  of  setting  it  forth 
in  different  counts  is  necessarily  abolished.    {SUxMnidge  Iron  Co, 
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V.  MeU&n  et  al.^  13  How.,  439 ;  Swperly  et  al.  v.  The  Troy  omd  Boa- 
ion  JR.  JR.  Go.,  9  id,  83 ;  Chv/rckUl  v.  Chv/rcMU,  id,  552 ;  Lachy  v. 
YanierbiU,  10  id,  155 ;  Dumvinff  v.  Thomas^  id.,  281  [Alb.  Sp.  T., 
March,  1866] ;  JFbrd  v.  MatHce,  U  id,  91 ;  Dickens  v.  JT.  Y.  Cm. 
R.  JR.  Co.y  13  id,  228 ;  ITash  v.  MoAvJ/y,  9  Abb.,  159 ;  Hepfyum  t. 
Baboock,  in  note  to  above  case ;  Moak's  Yan  Sant.  Plead,  150 ;  1 
Chitt/a  Plead.,  243.)  The  defendant  will  be  greatly  prejudiced  if 
thifi  pleading  is  permitted  to  stand.  The  actions  of  maUcious  prose- 
cution and  for  false  imprisonment  are  entirely  dissimilar,  and  the 
pleadings  and  evidence  are  different  in  each  action.  {Brown  v. 
Chadeeyy  39  Barb.,  253 ;  Von  LcOham  v.  Zz%,  38  id,  339.)  Section 
144  of  the  Code  (subd.  5),  permitting  a  defendant  to  demnr  where 
several  causes  of  action  have  been  improperly  united,  has  no  relevancy 
or  bearing  upon  the  present  application.  In  the  present  instance  the 
charge  is  not  that  there  are  two  distinct  and  separate  causes  of  action, 
but  that  there  are  two  statements  of  the  same  cause  of  action ;  and 
under  all  the  decisions  it  would  manifestly  be  improper  to  demur. 

I.  T.  Williamsy  for  the  respondent  The  defendant  does  not  show 
that  the  few  lines  he  now  seeks  to  strike  out  are  a  grievance.  Ko 
facts  are  stated  from  which  the  court  can  base  any  such  apprehension. 
{Brockleman  v.  Bra/ncUy  10  Abb.,  141 ;  Malory  v.  JDowSy  15  How., 
261.)  Under  the  former  system  of  pleadings,  when  the  arrest  was 
under  color  of  legal  process,  it  was  the  universal  practice  to  insert  a 
count  for  false  imprisonment,  or,  what  is  the  same  thing,  false  arrest, 
with  the  count  for  malicious  prosecution.  (Saund.  PL  and  Ev.,  651.) 
in  Jones  v.  Palmer  (1  Abb.,  442)  aU  the  judges  of  the  Supreme 
Court  in  the  city  of  Kew  York  held,  upon  consultation,  that  to  set 
out  a  cause  of  action  in  j(wo  separate  forms  or  counts,  provided  there 
is  a  fair  and  reasonable  doubt  of  his  ability  to  safely  plead  this  in 
one  mode  only,  was  not  a  violation  of  this  provision  of  section  142. 
{Birdseye  v.  Smith,  32  Barb.,  217 ;  Sheldon  v.  Lake,  9  Abb.  [N.  S.], 
306,  308 ;  Sheldon  v.  Adams,  41  Barb.,  59.) 

Babnabd,  p.  J. : 

I  think  the  two  counts  or  causes  of  action  proper  in  this  case. 
The  plaintifi  was  arrested  upon  the  complaint  of  the  defendant. 
The  plaintifi  avers  this  complaint  to  have  been  malicious  and  with- 
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out  probable  cause,  and  that  he,  the  plaintiff ,  was  discharged  for  the 
invaKdity  of  the  proceedings.  Before  his  discharge  he  was  impris- 
oned in  the  jalL  To  meet  a  possible  variance  in  the  proof  or  ruling 
upon  the  trial  as  to  the  validitj  of  the  arrest  a  count,  or  cause  of 
action,  for  false  imprisonment  is  added  to  one  for  malicious  prosecu- 
tion. If  the  arrest  is  established  to  be  legal,  then  a  cause  of  action 
strictly  for  malicious  prosecution  must  be  made  out.  If  the  arrest  is 
held  to  be  illegal,  then,  with  a  single  count  for  malicious  prosecution ; 
a  recovery  for  false  imprisonment  could  only  be  had  by  proving 
the  allegations  of  malice  and  want  of  probable  cause,  which  are  only 
important  in  an  action  for  false  imprisonment  as  affecting  the 
damages.  Such  a  pleading  as  the  one  in  the  present  case  tends 
to  the  attainment  of  justice.  Whatever  the  plaintiff  is  entitled  to 
he  can  recover  in  this  action.  There  is  no  unnecessary  repetition. 
(Oode,  sec.  142.)    Order  affirmed,  with  costs  and  disbursements. 

Gilbert,  J.,  concurred.    Dykman,  J.,  not  sitting. 

Order  affirmed,  with  costs  and  disbursements. 


CHARLES  W.  SOOFIELD,  Appellant,  v.  CHARLES 
DOSCHER,  ExEotPTOB,  etc.,  Respondent. 

Fbredoiure  of  mortgage —  acHon  to  reoowr  d^fkien^,  after  judgineni  qfforedoture 
andsale— leave  qf  court  to  maintain  — fohonneeeseary. 

In  an  action  broaght  to  foreclose  a  mortgi^,  the  mortgagor  and  the  executor  of 
a  person  to  whom  a  portion  of  the  mortgaged  premises  had  been  conveyed,  he 
having  agreed  to  pay  a  portion  of  the  mortgage,  were  made  parties  defendant, 
the  executor  being  notified  that  no  personal  Judgment  would  be  taken  against 
him.  A  deficiency  having  arisen  upon  the  sale  a  Judgment  for  deficiency  was 
entered  against  the  mortgagor.  Subsequently,  this  action  was  brought  against 
the  executor  to  recover  a  Judgment  for  the  same  deficiency  s^ainst  him. 
BM,  that  the  plaintiff  could  not  maintain  the  action,  withomt  first  obtaining 
pennission  of  the  court  so  to  do. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  trial  of  this  action  by  the  court  without  a  jury. 
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Theron  G.  Strong j  for  the  appellant. 

Bef^.  M.  StUhoeUy  for  the  respondent. 

Babnabd,  p.  J. : 

On  the  Ist  April,  1872,  one  Peter  Donlan  executed  and  delivered 
to  the  plaintiff  his  bond,  accompanied  by  a  mortgage  upon  certain 
lands  in  the  city  of  Brooklyn,  to  secure  the  payment  of  the  sum  of 
$3,400,  with  interest.  On  the  twentieth  September  thereafter 
Donlan  sold  a  portion  of  the  premises  to  Heiden,  defendant's 
testator.  As  part  of  the  consideration  of  the  sale,  Heiden  agreed 
to  pay  $2,050  of  the  principal  sum  secured  by  the  mortgage  held 
by  plaintiff.  On  the  30th  November,  1872,  Donlan  sold  another 
portion  of  the  mortgaged  premises  to  Heiden,  and,  as  part  of  this 
purchase-price,  Heiden  agreed  to  pay  the  further  sum  of  $700,  part 
of  the  same  mortgage.  Heiden  died  in  July,  1873,  never  having 
paid  either  of  these  sums,  or  any  part  thereof.  In  August,  1873, 
Doscher  was  appointed  executor  and  qualified  as  such.  In  Novem- 
ber, 1873,  the  plaintiff  commenced  an  action  in  this  court  to  fore- 
close the  $3,400  mortgage.  Donlan,  and  Doscher  executor  of 
Heiden,  were  made  defendants.  The  complaint  asked  for  judg- 
ment for  any  deficiency  which  should  arise  upon  the  sale  of  the 
mortgaged  premises  against  Donlon,  but  did  not  ask  for  any  judg- 
ment against  Doscher,  as  executor,  for  deficiency.  Notice  was 
served  with  the  summons  that  no  personal  claim  was  made  in  the 
foreclosure  action  against  Doscher  as  executor.  He  did  not  appear. 
Upon  the  sale  there  was  a  deficiency.  Judgment  was  perfected  in 
the  action  for  the  deficiency  against  Donlon.  This  action  is 
brought  to  recover  the  same  deficiency  of  the  defendant  as  executor 
of  Heiden.  By  2  Eevised  Statutes  191,  section  162,  power  is  given 
to  the  Court  of  Chancery,  in  an  action  for  the  foreclosure  of  a 
mortgage,  to  render  a  judgment  against  the  mortgagor  for  any 
deficiency  arising  upon  the  sale.  Section  153  provides  that  no 
proceedings  shall  be  had  at  law  while  foreclosure  suit  is  pending, 
and  after  decree  rendered  thereon  for  the  recovery  of  the  debt 
secured  by  the  mortgage,  or  any  part  thereof,  unless  authorized  by 
the  Court  of  Chancery. 

Section  154  provides  that  if  the  mortgage  debt  be  secured  by  any 
other  person  besides  the  mortgagor,  the  complainant  may  make  such 
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person  a  party,  and  have  a  decree  for  the  defidencj  against  him  as 
well  as  the  mortgagor. 

No  leave  of  the  conrt  has  been  obtained  to  bring  this  addon. 
Judgment  was  given  for  the  defendant  at  the  Special  Term. 

It  is  urged  upon  the  argument  as  a  reason  for  the  reversal  of  the 
judgment,  that  no  leave  to  sue  is  required  in  this  case ;  that  section 
153,  above  cited,  permits  a  judgment  for  a  deficiency  only  against 
the  mortgagor  upon  a  bill  filed  for  the  satisfaction  of  a  mortgage. 
Section  153  provides  that,  ^'  after  such  bill  filed,"  no  proceedings 
shall  be  had  at  law  for  the  recoveiy  of  the  debt ;  that  section  154, 
authorizing  a  judgment  against  persons  ^^  besides  the  mortgagor " 
who  are  liable  to  pay  the  mortgage  debt,  and  providing  that  such 
persons  ^'  may  "  be  made  parties,  and  that  the  court  ^^  may  "  give 
judgment  for  the  deficiency^  is  permissive  merely,  and  not  manda- 
tory ;  hence,  that  a  mortgagee  may  sue  a  person  collaterally  1]^und 
to  pay  the  mortgage,  without  leave  of  the  court ;  that  section  153 
does  not  cover  the  cases  provided  for  in  section  154.  We  think  the 
argument  is  not  good.  The  three  sections  were  designed  to  make 
one  system,  and  to  be  read  together.  Before  the  statute  no  judg^ 
ment  could  be  rendered  for  the  deficiency  upon  a  mortgage; 
consequently  complete  relief  could  only  be  obtained  in  two  actions, 
one  in  chancery  to  sell  the  mortgaged  premises,  and  another  at  law 
to  collect  the  deficiency. 

The  statute  provides  that  entire  relief  should  be  given  in  one  action. 

Section  153  is  not  restricted  to  actions  against  the  mortgagor,  but 
provides,  ^^  that  no  proceedings  whatever  shall  be  had  at  law  for  the 
recovery  of  the  debt  secured  by  the  mortgage."  It  operates  upon 
the  mortgage. 

Whether  section  164  is  mandatory  or  not,  is  of  no  consequence  in 
this  case.  The  person  collaterally  bound  is  made  a  party;  no 
personal  daim  was  made  against  him,  and  he  was  notified  that  no 
such  claim  was  made  against  him.  It  is  a  fair  inference  that  the 
executor  suffered  the  sale  to  take  place  in  consequence  thereof,  with- 
out protecting  the  property.  The  plaintiff  was  bound  to  ask  and 
obtain  all  the  relief  he  was  equitably  entitled  to  in  that  suit.  {Cook  v. 
Orant^  1  Paige,  407.)    Judgment  should  be  aflBrmed,  with  costs. 

Gilbert  and  Dykman,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 
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AUGUSTUS  0.  BECHSTEIN  and  WILLIAM  P.  EOSS,  Appel- 
uLSTBy  V.  CBARLES  A.  SAMMTS,  Shsbiff,  eto.,  Sespokdent. 

AMm  offointt  thsriff,  far  faUure  to  return  execution — return  qf,  nuUa  bona  after 
eommeneement  of  ctetion — e^fflect  of. 

Alter  the  commencement  of  an  action,  brought  against  the  sheriff  for  a  failure 
to  return  an  execution  within  sixty  days,  he  returned  the  same  indorsed  ntiHa 
bona.  Upon  the  trial  the  plaintiff  proved  the  issuing  of  the  execution,  and  its 
return  and  indorsement  after  the  commencement  of  the  action.    Bdd, 

That  as  the  return  was  made  by  a  public  officer  of  an  official  act  he  was  bound 
by  law  to  make,  it  was  evidence  in  favor  of  the  officer  making  it 

That  its  admissibility  was  not  affected  by  the  fact  that  it  was  made  after  the  com- 
mencement of  the  action. 

That  as  the  plaintiffs  did  not  contradict  the  return,  he  was  entitled  to  recover 
only  nominal  ^ftTm^gaa 

Appeal  from  a  judgment  for  costs  in  favor  of  the  defendant, 
entered  upon  the  report  of  a  referee. 

JSiward  J.  Cramery  for  the  appellants. 

Jokn  J,  Armstrong^  for  the  respondent. 

Basnabd,  p.  J. : 

The  plaintifb,  on  the  28th  September,  1875,  recovered  a  verdict 
against  Henry  Hodfield  and  John  W.  Hodfield  for  $3,071.04.  On 
the  next  day  an  execution  was  delivered  to  the  sheriff  of  Queens 
county,  where  a  transcript  of  the  judgment  had  been  filed.  The 
sheriff  did  not  return  the  execution  within  the  sixty  days.  The  plain- 
MSa  brought  this  action  against  him  for  this  neglect.  After  the  action 
was  brought,  and  before  its  trial,  the  sheriff  returned  the  execution 
to  the  clerk's  ofSce  with  his  return  of  rmUa  bona  indorsed  thereon. 
Upon  the  trial  the  plaintiff  proved  the  judgment,  the  issuing  and 
delivery  to  the  sheriff  of  the  execution,  and  produced  and  read 
in  evidence  a  certified  copy  of  the  execution  so  returned,  with  the 
indorsement  thereon.  The  plaintiff  offered  no  other  evidence,  and 
the. referee  gave  judgment  for  the  plaintiff  for  six  cents.  The 
plaintiff  appeals,  and  the  only  question  presented  is  as  to  the  effect 
HuK— Vol.  X.        14 
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of  the  sheriff's  retnm.  The  retiim  was  made  by  a  public  officer  of 
an  official  act  he  was  bound  by  law  to  make.  Such  return  is  evi- 
dence in  favor  of  the  officer  making  it.  {Brovmrng  v.  Himford^ 
5  Den.,  686 ;  Bomrd  of  Water  Conmiimoners  v.  Lcmsimg^  45  JST. 
T.,  19 ;  Rusad  v.  Chray^  11  Baarb.,  541 ;  HemUraon  v.  Chimsy  14 
Barb.,  15.)  It  is  evidence,  notwithstanding  it  was  made  after  the 
commencement  of  the  action.  {Glover  v.  WhittenhaUj  2  Den.,  633 ; 
Birkbeek  v.  Staford^  14  Abbot  Pr.  Rep.,  285.)  When  the  plaintiff 
rested  he  had  proven  a  cause  of  action  against  the  sheriff,  and  that 
he  had  suffered  only  nominal  damages. 

It  was  competent  for  him  to  have  contradicted  the  return,  which 
is  oxdj  prima  facie  evidence  of  its  truth.  Not  having  done  so,  the 
judgment  is  right,  and  should  be  affirmed  with  costs. 


GiLBBBT  and  Dykhan,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


MAROITS  C.  OOOK  and  OTREL  R  ALDRICH,  RKSPOKDBins. 
V.  H.  HORWITZ  AisTD  OTHKBS,  Appbllaijts. 

Mi^oivder — ons  action  upon  two  duHnet  und&rtakinffi — demurrer. 

Defendant  Horwitz  having  been  arrested  in  an  action  brought  by  the  plaintiffs  to 
recover  the  possession  of  certain  personal  properly,  an  undertaking  was  given 
on  the  third  of  April  by  the  defendants  Horwitz,  Freudenthal  and  Dodds,  by 
which  they  bound  themselves  that  the  defendant  should,  at  all  times,  render  him- 
self amenable  to  process,  etc.,  and  for  the  payment  to  the  plaintiiZs  of  sach 
sum  as  might  be  recovered  against  him.  On  the  twenty-seventh  of  May, 
another  undertaking  was  given  by  the  defendants  Dodds  and  Jopha,  in  the 
form  and  to  the  effect  required  by  section  211  of  the  Code. 

Plaintiffs  having  recovered  Judgment  in  the  action,  and  an  execution  issued  thereon 
having  been  returned  unsatisfied,  brought  this  action  against  all  the  sureties  to 
both  undertakings.  Held,  that  a  demurrer,  interposed  by  the  defendant  on 
the  ground  of  an  improper  Joinder  of  separate  causes  of  action,  was  proper  and 
should  be  allowed. 

Appeal  from  an  order  overruling  a  demurrer  to  the  complaint 

John  Berry y  for  the  appellants. 

AfUhoivy  Bcurrett  and  Ghaa,  J.  PoMeraon^  for  the  respondents. 
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Babnabd,  p.  J. : 

The  plaintifb  brought  an  action  in  the  Kings  Oonnty  Court  against 
the  defendant  to  recover  specific  personal  property.  It  seems  the 
defendant  secreted  the  property,  and  an  order  of  arrest  was  issued 
against  him  under  subdivision  3  of  section  179  of  the  Code,  which 
authorizes  arrests,  as  follows : 

"8.  In  an  action  to  recover  the  possession  of  personal  property 
unjustly  detained,  where  the  property  or  any  part  thereof  has  been 
concealed,  removed  or  disposed  of,  so  diat  it  cannot  be  found  or 
taken  by  the  sheriff,  and  with  the  intent  that  it  should  not  be  so  found 
or  taken,  or  with  the  intent  to  deprive  the  plaintifi  of  the  benefit 
thereof."  Where  an  arrest  is  made  under  this  subdivision  8,  section 
179,  the  defendant  is  required  to  give  the  undertaking  required 
upon  a  redelivery  of  personal  property  to  a  defendant    (Code,  18T). 

This  undertaking  is  provided  for  by  section  211,  and  must  be  in 
double  the  value  of  the  property,  must  have  two  sufficient  sureties, 
and  they  must  be  bound  "  for  the  delivery  thereof  to  the  plaintiff,  if 
such  delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  recovered  against  the  defendant." 

On  the  8d  of  April,  1875,  the  defendants  Horwitz,  Freudenthal 
and  Dodds  executed  an  undertaking  in  the  sum  of  ^^$1,400 
that  EL  Horwitz  shall,  at  all  times,  render  himseK  amenable  to 
the  process  of  said  court  during  the  pendency  of  this  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  thereon,  and  for  the 
payment  to  the  plaintiffs  of  such  sum  as  may,  for  any  cause,  be 
recovered  against  the  defendant." 

To  entitle  the  defendant  to  a  release  from  other  arrests  under  sec- 
tion 179  of  the  Code,  the  undertaking  does  not  require  the  clause 
that  the  sureties  would  pay  the  sum  recovered.  To  entitle  himself 
to  a  release  under  subdivision  8  of  this  section  a  clause  should  have 
been  added  providing  for  a  return  of  the  property,  and  no  liabilty 
was  required  for  a  failure  upon  the  part  of  defendant  to  render  him- 
self amenable  to  process. 

On  the  27th  May,  1875,  the  defendants  Dodds  and  Japha  exe- 
cuted an  undertaking  as  called  for  by  section  211. 

The  plaintiff  had  judgment  in  the  action  for  the  delivery  of  the 
personal  property,  and  for  the  recovery  of  $700,  in  case  tlie  same 
could  not  be  had.     Execution  having  been  issued  and  returned 
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unsatiBfied,  the  plaintijBEs  bring  this  action,  setting  forth  both  nnder- 
takings,  and  asking  judgment  against  the  signers  of  both. 

The  point  presented  by  the  demurrer  is  whether  the  joinder  is 
right. 

In  WUea  y.  Suydam  (unreported)  it  was  held  by  the  Court  of 
Appeals  that  if  two  causes  of  action  were  set  out  in  one  complaint 
a  demurrer  would  lie,  although  they  were  not  separately  stated. 
^^  If,  however,  the  complaint  does  contain  several  causes  of  action, 
and  they  are  improperly  united,  the  omission  to  state  the  cause  of 
action  in  separate  counts  properly  numbered  does  not  deprive  the 
defendant  of  the  right  to  demurrer.  {Goldberg  v.  AUey^  not 
reported.") 

The  ca3e  of  Wiles  v.  Sfwyda/m  is  decisive  of  this  in  another  par- 
ticular. The  action  was  against  the  defendant  to  recover  a  debt  due 
the  plaintiff  therein  from  a  manufacturing  corporation.  The  defend- 
ant was  a  stockholder  and  trostee.  The  liability  claimed  against 
him  was  as  stockholder  under  one  of  the  manufacturing  laws,  and  as 
trustee,  for  failure  to  make  and  file  a  report  under  another  section. 
The  defendant  was  liable  to  pay  plainjbifPs  debt  under  both  sections. 
The  Court  of  Appeals  held  that  the  actions  could  not  be  joined. 
"  The  recovery  of  the  debt  is  the  object  of  the  action,  but  a  cause 
of  action  must  have  two  factors :  the  right  of  the  plaintiff  and  the 
wrong  or  obligation  of  the  defendant."  There  is  no  provision  of 
law  requiring  both  the  undertakings  set  forth  in  the  complaint.  It 
is  possible  that  because  the  first  was  defective  the  second  was  given, 
but  assuming  that  both  were  properly  given,  I  think  they  cannot  be 
joined  in  one  action.  They  are  not  made  by  the  same  parties,  and, 
therefor,  each  does  not  affect  all  the  defendants ;  only  one  defendant 
signed  both  papers. 

Japha  had  no  interest  in  the  first  undertaking,  and  Horwitz  and 
Freudenthal  have  none  in  the  second.  The  grounds  of  liability  are 
different.  The  first  undertaking  calls  for  amenability  to  process ; 
the  second  does  not.  The  liability  arises  under  different  papers 
executed  at  different  times,  and  with  different  conditions  and  with 
different  parties.  There  is  no  joint  liability  of  all  the  defendants 
upon  either  paper.  There  is  no  allegation  that  the  papers  were 
given  to  effect  a  single  purpose. 

I  think  the  order  overruling  the  demurrer  should  be  reversed, 
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and  the  demmrer  sustained,  with  leave  to  plaintiff  to  amend  in 
twenty  days  on  payment  of  costs. 

Dykhan,  J.,  concurred.     Gilbebt  J.,  not  sitting. 

Order  overruling  demurrer   reversed,  and  demurrer  sustained, 
with  leave  to  plaintiff  to  amend  on  payment  of  costs  in  twenty  days. 


CHARLES  G.  FRANOKLYN  and  anotheb,  Exboutob,  etc.,  v. 
WILLIAM  SPRAGUE  ajstd  othebs. 

Factar  »eUing  under  del  credere  eommisnon — rigJUe  qfasdgnee  or  receiver  of. 

Where  a  factor,  acting  cinder  a  del  oredere  commission,  fails,  after  having  made 
advances  to  his  consignor  in  the  form  of  notes  and  acceptances,  his  receiver  or 
assignee  is  entitled,  as  against  the  assignee  and  general  creditors  of  the  con- 
signor, to  retain  in  his  hands  the  amounts  arising  from  the  sale  of  the  goods, 
until  such  notes  or  acceptances  are  eurrendered  or  destroyed. 

Appeal  by  the  receiver  and  the  plamtifis  in  the  above  entitled 
action,  from  an  order  of  the  Special  Term  confirming  the  report  of 
a  referee. 

In  1878,  Birchall  was  a  mannfactnrer  of  goods  at  Philadelphia. 
Hoyt,  Spragaes  &  Co.  were  conunission  merchants  at  New  York. 
Birchall  made  an  arrangement  with  Hoyt,  Spragaes  &  Co.  to  consign 
goods  to  them  for  sale  on  commission.  Hoyt,  Spragaes  &  Co.  goar- 
anteed  sales,  and  had  the  right  to  sell  on  credit.  Birchall  had  the 
right  to  draw  bills  on  Hoyt,  Spragaes  &  Co.,  to  an  amount  of  about 
two-thirds  the  value  of  the  goods  consigned. 

On  October  30, 1873,  Hoyt,  Spragaes  &  Co.  failed.  There  were 
then  outstanding  and  unmatured  eleven  acceptances  of  Hoyt, 
Spragues  &  Co.,  for  $6,000  each,  drawn  by  Birchall  and  negotiated 
in  the  ordinary  course  of  business.  Some  appear  to  have  been  dis- 
counted by  banks  and  some  purchased  in  the  market.  Hoyt, 
Spragues  &  Co.,  or  the  receiver  of  the  firm,  have  collected,  since 
their  suspension,  $22,784.19,  principally  on  account  of  Birchall's 
goods  sold  before  the  suspension,  upon  terms  of  credit  maturing 
thereafter. 


I  lap; 
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On  October  24, 1873,  Birchall  made  an  insolvent  asBignment,  under 
the  laws  of  Pennsylvania,  for  the  benefit  of  his  creditors,  to  Jones. 
Birchall  and  Jones  both  reside  at  Philadelphia. 

In  May,  1876,  the  holders  of  seven  of  these  eleven  drafts  applied 
by  petitions  to  this  court,  asking  to  have  the  receiver  pay  to  them 
on  account  of  their  drafts  the  entire  proceeds  of  Birchall's  goods. 
A  reference  was  ordered,  testimony  taken,  and  the  matter  summed 
up  by  counsel  Upon  such  summing  up  the  counsel  for  the  con- 
testants raised  the  objection  that  Birchall,  or  his  assignee,  and  the 
holders  of  the  other  four  drafts  ought  to  be  parties  to  the  proceed- 
ings. Thereupon,  in  November,  1876,  the  assignee  and  the  holders 
of  the  four  remaining  drafts  applied  by  petition,  being  represented 
by  the  counsel  of  the  original  petitioners,  and  were  made  parties  to 
the  proceedings.  The  holders  of  the  last  four  drafts  had  ab-eady 
proved  their  claim  against  H.,  S.  &  Co.,  as  general  creditors,  and 
received  a  dividend  of  ten  per  cent  thereon. 

There  are  other  creditors  of  Birchall,  to  a  large  amount,  besides 
the  holders  of  these  eleven  drafts. 

The  receiver  made  a  settlement  of  accounts  with  the  assignee  of 
Birchall,  by  paying  him  a  balance  of  $384.13.  This  was  a  balance 
of  an  account  in  which  Birchall  was  charged  with  the  face  of  the 
acceptances,  $55,000. 

The  referee  reported,  upon  these  facts,  that  said  sum  collected  as 
aforesaid,  with  interest  at  two  and  arhalf  per  cent,  amounting  to 
$23,815.61,  should  be  applied  by  the  receiver,  pro  rata^  upon  said 
eleven  drafts,  to  wit,  $2,165.05  on  each  draft ;  the  four  petitioners 
who  had  already  proved  as  general  creditors  reducing  their  proofs 
by  that  amount 

George  C,  HoU^  for  Julliand,  receiver,  appellant. 

Addison  Brown^  for  the  petitioner,  respondent. 

Gilbert,  J. : 

That  the  proceeds  of  goods  consigned  to  a  factor  for  sale  ou9kdd 
credere  commission,  in  whatever  form  they  exist,  continue  to  be  the 
property  of  the  consignor,  so  long  as  such  proceeds  can  be  traced 
and  identified,  has  been  repeatedly  adjudicated  in  this  court.  If  the 
factor  has  made  advances  in  cash  he  has  a  right  to  retain  enough  of 
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snch  proceeds  to  reimburBe  him  therefor.  If  he  has  made  advanoee 
in  the  form  of  his  notes  or  acceptances,  which  are  outstanding,  the 
proceeds  may  be  retained  until  such  notes  or  acceptances  shall  have 
been  surrendered  or  destroyed.  A  receiver  or  assignee  of  a  factor, 
who  has  become  insolvent,  merely  succeeds  to  his  rights,  and  is 
under  the  same  obligation  to  restore  to  the  consignor  the  proceeds  of 
his  goods,  which  are  distinguishable,  as  the  factor  himself.  These 
principles  are  manifestly  just  and  equitable,  and  are  well  sustained 
by  authority.  (2  Kent  Com.,  623 ;  Edw.  on  Fac.,  §  YO,  71 ;  1  Am. 
Lead  Cas.,  480-490 ;  G&rmom  Bamk  v.  Edmn/rds^  53  N.  Y.,  544 ; 
Hidd^  V.  Waldo,  55  id.,  294.) 

In  this  case  the  consignor  h^  become  insolvent,  and  his  assignee 
now  seeks,  in  conjunction  with  certain  creditors,  to  have  the  pro- 
ceeds of  his  goods,  which  have  been  kept  distinct,  applied  to  the 
payment  of  drafts  drawn  by  the  consignor  upon  the  factors,  which 
are  in  the  hands  of  third  persons.  We  think  such  a  disposition  of 
the  proceeds  in  question  ought  to  be  made  for  the  reasons  assigned 
by  the  referee.    Order  affirmed. 

Present  —  Babnabd,  P.  J.,  Gilbeet  and  Dtkman,  J  J. 

Order  affirmed,  with  costs  and  disbursements. 


SILAS  A.  UNDERHILL,  Respondent,  v.  FRANK  H.  j?  gg^l 

PHILLIPS,  Appellant.  I  Jg  ^ 


Prwmuory  note — eomplatnt  in  action  upon —  conMeraUon  need  not  be  aUeffed. 

The  omisaion  of  the  words  "for  valae  received/'  in  a  promissory  note,  is  not 

materiaL 
In  an  action  upon  such  a  note,  it  is  not  necessaiy  to  allege  in  the  complaint,  that 

there  was  any  consideration  therefor. 
A.  description  of  the  note  is  sufficient  without  an  averment  of  the  consideration. 

Appeal  from  an  order  of  the  County  Court  of  Kings  county, 
overruling  a  demurrer  to  the  complaint  hereiiL 
The  action  was  upon  a  promissory  note.    The  defendant  demurred. 


,  10    SOI 
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on  the  ground  that  there  was  no  allegation  in  the  complaint  showing 
any  consideration  for  the  note,  and  because  it  did  not  appear  there- 
from that  the  note  contained  any  words  expressing  a  consideration. 

G.  B,  Yam,  Wart^  for  the  appellant.  If  a  written  contract  be 
defective  in  its  specification,  it  must  be  declared  on  according  to  its 
legal  effect,  and  the  deficiency  supplied  by  the  proper  ayerments. 
{Ofbom  V.  Lcuuyrencey  9  Wend.,  136 ;  Goonly  t.  Andersonj  1  Hill, 
519 ;  Qrcmrm  v.  Gla/rk^  8  Cow.,  85.) 

B.  A,  UnderhnU^  respondent,  in  person.  A  promissory  note 
imports  a  consideration,  and  it  is  unnecessary  to  state  any  in  the 
pleading  or  to  prove  any  upon  the  trial  in  the  first  instance.  {Bank 
of  Troy  v.  Topping^  13  Wend.,  557 ;  Ooshen  TumpHkey  etc.,  v.  Etir- 
tm^  9  Johns.,  217 ;  Samyer  v.  McLcmth^  46  Barb.,  350  ;  Powers  v. 
JPrenohy  1  Hun,  682.)  It  was  not  necessary  that  the  complaint  should 
allege  that  the  note  was  delivered.  (OhttroMU  v.  Gardner ,  7  Term 
R,  596 ;  Peeta  v.  Br(My  6  Barb.,  662 ;  KeteUm  v.  Myw%,  19  N.  Y., 
281.) 

GiLBEBT,   J.;, 

The  instrument  set  forth  in  the  complaint  is  a  negotiable  prom-* 
issory  note.  (1 B.  S.,  768,  §  1.)  In  this  State  such  a  note  imports 
a  consideration.  A  description  of  the  instrument  is  sufficient, 
without  an  averment  of  the  consideration.  No  consideration  need 
be  proved  on  the  trial,  and  none,  therefore,  need  be  alleged  in  the 
complaint.  The  omission  of  the  words  "  for  value  received  "  in 
the  note,  is  not  material.  (1  Ohitty's  PL,  293,  n.  1 ;  EhnbaU  v. 
HmUmgtony  10  Wend.,  675.) 

The  demurrer  was  properly  overruled.  Order  affirmed,  with 
costs. 

Present  —  Bakkabd,  P.  J.,  Gilbert  and  Dtkhak,  JJ. 
Order  overruling  demurrer  affirmed,  with  costs. 
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STEPHEN  M.  SHERWOOD,  Adminibtbatob,  btto.,  Respondent, 
V.  THE  AGRICULTURAL  INSURANCE  COMPANY  OF 
WATERTOWN,  NEW  YORK,  Appellant. 

PoUcifofinmMrcmGe  —  trcmsfer  ofinterestby  asw/red — whenpoUoy  awridsd  by  — Notice 
qflasa  —  laeAea  in  pretenUng — eoDctuesfor. 

This  action  was  upon  a  policy  of  insurance,  issued  by  the  defendant,  containing  a 
condition  that  "if,  without  the  written  consent  of  the  company  first  had  and 
obtained,  the  said  property  shall  be  sold  or  conveyed,  or  the  interest  of  the 
parties  therein  be  changed  in  any  manner,  whether  by  act  of  the  parties  or  by 
operation  of  law,  *  *  *  then,  and  in  every  such  case,  and  in  either  of  said 
events,  this  policy  shallbe  null  and  void. "  The  assured  died  in  1872,  and  devised 
the  property  to  his  brother.  The  loss  occurred  in  1874  Beld,  that  as  the 
interest  of  the  assured  in  the  property  had  ceased,  and  he  had  transferred  the 
same  to  another  person  before  the  occurrence  of  the  loss,  no  action  could  be 
maintained  upon  the  policy. 

The  policy  provided  that  "  in  case  of  loss  the  assured  shall  give  immediate  notice 
thereof  to  the  company."  No  proofs  of  loss  were  given  in  this  case,  until  after 
the  expiration  of  five  months.    Reld,  that  the  policy  was  thereby  avoided. 

Appeal  from  a  judgment  in  favor  of  the  plaintifiB,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 
^  This  action  was  brought  upon  a  policy  of  insurance  issued  by  the 
defendant.  The  policy  provided  that  "  if  any  other  insurance  has 
been  or  shall  hereafter  be  made  upon  the  property  hereby  insured, 
not  consented  to  by  this  company  in  writing  hereon ;  or  if,  without 
the  written  consent  of  this  company  first  had  and  obtained,  the  said 
property  shall  be  sold  or  conveyed,  or  the  interest  of  the  parties 
therein  be  changed  in  any  manner,  whether  by  act  of  the  parties  or 
by  operation  of  law ;  or  the  property  shall  become  incumbered  by 
mortgage,  judgment  or  otherwise,  *  *  *  then,  and  in  every 
such  case,  and  in  either  of  said  events,  this  policy  shall  be  null  and 
void ; "  and  that  ^^  in  case  of  loss  the  insured  shall  give  immediate 
notice  thereof  to  the  company,  stating  the  number  of  the  policy 
and  name  of  the  agent.  Any  neglect  to  comply  with  these  pro- 
visions, or  any  misrepresentations,  or  concealment,  or  fraud,  or  false 
swearing,  in  any  statement  or  affidavit  in  relation  to  loss  or  damage, 
shall  f  orf  «it  all  claim  upon  the  company  by  virtue  of  this  policy,  and 
shall  be  a  full  bar  to  all  remedies  upon  the  same.'' 
Hun  — Vol.  X        76 
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Stwrfmch  <&  Scmyerj  for  the  appellant. 

M.  L,  Cdbb^  for  the  respondent. 

Gilbert,  J. : 

It  appears  from  the  iBbidings  of  fact,  that  the  afsnred  died  on  or 
abont  November  2, 1872 ;  that  the  loss  occurred  August  27, 1874 ; 
that  the  assured  left  a  will,  by  which  he  gave  the  property  insured 
to  his  brothers,  and  that  each  of  the  policies  upon  which  the  action 
is  founded  contains  the  following  conditions,  namely:  "If  any 
other  insurance  has  been  or  shall  hereafter  be  made  upon  the  prop- 
erty hereby  insured,  not  consented  to  by  this  company,  in  writing, 
hereon,  or  if  without  the  written  consent  of  the  company  first  had  and 
obtained,  the  said  property  shall  be  sold  or  conveyed,  or  the  interest 
of  the  parties  therein  be  changed  in  any  manner,  whether  by  act  of 
the  parties  or  by  operation  of  law,  or  the  property  shall  become 
incimibered  by  mortgage,  judgment  or  otherwise,  then  and  in  every 
such  case  and  in  either  of  said  events,  this  policy  shall  be  nuU  and 
void."  The  limitation  of  this  condition  to  a  change  of  title  other- 
wise than  by  wOl,  is  not,  we  think,  warranted.  Nor  does  the  lan- 
guage of  the  condition  require  a  construction  which  renders  the 
written  consent  of  the  insurer  to  the  death  of  the  assured,  ^ 
prerequisite  to  the  continued  operation  of  the  policy.  A  more  rear 
sonable  construction  is,  that  such  consent  is  necessary  only  in  case 
of  a  sale  or  conveyance  of  the  property  insured,  and  that  the  pro- 
hibition of  other  modes  of  transfer  is  absolute.  Such  is  the  gram- 
matical sense ;  and  it  is  but  just  to  infer  that  the  parties  to  the  con- 
tract did  not  intend  to  provide  for  obtaining  a  preliminary  consent 
in  the  other  cases  mentioned  in  the  condition.  Consent  of  the 
insurer  would  afford  complete  protection  to  the  assured  and  all 
claiming  under  him,  although  not  provided  for  in  the  policy. 

Such  being  the  contract  between  the  parties,  and  it  being  a  pei^ 
f ectly  valid  and  reasonable  one,  the  defendant  has  a  legal  right  to 
have  it  carried  into  effect.  (JSmage  v.  Eowa/rd  Ins.  Go.,,  52  N. 
Y.,  504 ;  Perry  v.  LorilZa/rd  Ins.  Co.,  61  N.  Y.,  214.) 

There  is  no  ambiguity  in  the  language  employed.  If  the  interest 
of  the  insured  in  the  property  insured  should  be  changed  in  any 
manner,  whether  by  his  own  act  or  by  operation  of  law,  the  policy 
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should  become  null  and  void.  When  the  loss  occurred  the  property 
did  not  belong  to  the  assured  or  his  legal  representatives,  but  had, 
by  means  of  his  act,  been  transferred  to  others.  Plainly,  therefore, 
such  change  in  the  ownership  of  the  property  annulled  the  policy, 
and,  by  the  explicit  terms  thereof,  the  liability  of  the  defendant 
under  it  wholly  ceased.  The  case  of  Lcyppm  v.  The  ChaHer  Oak 
Ins.  Co.  (58  Barb.,  325)  is  an  authority  directly  in  point,  and  we 
concur  entirely  with  the  reasoning  and  conclusion  on  this  subject 
expressed  in  that  case. 

We  are  of  opinion,  also,  that  the  court  below  improperly  over^ 
ruled  the  def  exise  based  upon  the  omission  to  give  inmiediate  notice 
of  the  loss.  Five  months  elapsed  after  the  fire  before  the  notice  was 
given.  A  notice  at  that  time  was  clearly  insufficient  to  exonerate 
the  plaintiff.  {Iivmam,  v.  Western  Fire  Insurcmce  Co.y  12  Wend., 
452 ;  McEmrs  v.  Lomrence^  1  Hoff.  Oh.  R.,  172.)  The  excuse 
offered  was  sufficient  to  exonerate  the  plaintiff  from  blame,  but  it  can- 
not be  taken  as  a  legal  substitute  for  the  performance  of  the  condi- 
tion requiring  "  immediate  notice  "  to  be  given.  Such  condition  is 
a  precedent  one,  the  non-performance  of  which  precludes  a  recovery 
by  the  plaintiff.  Accident  or  misfortune  happening  to  the  party 
who  is  bound  to  perform  such  a  condition,  unless  caused  by  the 
adverse  party,  will  not  excuse  performance.  {Odidey  v.  Morton^  1 
Ker.,  25 ;  Hamumy  v.  Bmghcmiy  2  id.,  99 ;  Tom^ki/na  v.  Dudley^ 
25  K  T.,  272.) 

The  discrepancy  between  the  actual  value  of  the  property,  as 
agreed  upon  by  the  parties,  and  that  set  forth  in  the  proofs  of  loss, 
is,  certainly,  strongly  indicative  of  fraud ;  but  as  the  case  does  not 
contain  a  finding  on  that  subject,  or  the  evidence  relating  to  it,  we 
think  that  question  is  not  properly  before  us. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Present  —  Babnabb,  P.  J.,  Gilbert  and  Dyeman,  J  J. 

Judgment  reversed  and  new  trial  granted  at  Circuit,  costs  to 
abide  event. 
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SAMUEL  CRAIGHEAD  and  othbes,  as  Exbodtobs,  kto.,  of 
SAMUEL  N.  PIKE,  Dbckasbd,  Appbllanto,  v.  ROBERT 
PETERSON,  Respondent. 

Pcnoer  of  attorney — e<m8iruciion  af. 

Defendant  executed  a  powef  of  attorney,  by  which  he  appointed  one  Packard  his 
"  true  and  lawful  attorney  for  me  and  in  my  name,  and  place,  and  Btead,  to  draw 
and  indorse  any  check  or  checks,  promissory  note  or  notes  on  any  bank  in  the 
city  of  New  York,  in  which  I  have  an  account,  and  especially  in  the  Irving 
National  Bank  of  said  city,  and  to  do  any  and  all  matters  and  things  connected 
with  my  account  in  said  Irving  National,  or  any  other  bank  in  said  city 
which  I  myself  might  or  could  do,"  etc.  HMy  that  Packard  was  not  author- 
ized thereby  to  draw  or  indorse  any  check  or  note,  except  such  as  were  payable 
at  a  bank  in  which  the  defendant  had  an  account 

Appeal  from  a  judgment  in  favor  of  the  defendant  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

The  action  was  brought  upon  two  promissory  notes,  made  to  the 
order  of  the  plaintiffs'  testator.  The  notes  were  made  in  the  name 
of  the  defendant,  though  they  were  not  signed  by  him  personally 
but  by  his  son-in-law  Abiel  R.  Packard,  who  claimed  to  be  acting 
tmder  a  power  of  attorney,  signed  by  the  defendant,  of  which  the 
following  is  a  copy : 

^^Know  all  men  hy  these  pr^entSy  that  I,  Robert  Peterson,  of  the 
city,  county  and  State  of  New  Toifk,  have  made,  constituted  and 
appointed,  and  by  these  presents  do  make,  constitute  and  appoint 
Abiel  R.  Packard,  of  said  city,  my  true  and  lawful  attorney  for  me 
and  in  my  name,  place  and  stead,  to  draw  and  indorse  any  check  or 

promlasory  note  or  notes 

checks  A  on.  any  bank  in  the  city  of  New  York,  in  which  I  may 
have  an  account,  and  especially  in  the  Irving  National  Bank  of  said 
city,  and  to  do  any  and  all  matters  and  things  connected  with  my 
account  in  said  IrviAg  National,  or  any  other  bank  in  said  city,  which 
I  myself  might  or  could  do,  in  relation  to  my  deposit  account  with 
said  Irving  National,  or  any  other  bank,  giving  and  granting  unto 
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my  said  attorney  full  power  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever,  requisite  and  necessary  to  be  done 
in  and  about  the  premises,  as  fully,  to  all  intents  and  purposes,  as  I 
migHt  or  could  do  if  personally  present,  with  full  power  of  substitu- 
tion and  revocation,  hereby  ratifying  and  confirming  all  that  my  said 
attorney  or  his  substitute  shall  lawfully  do  or  cause  to  be  done  by 
virtue  hereof. 

^^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the 
eighth  day  of  October,  in  the  year  one  thousand  eight  hundred  and 

aixty-nine. 

"ROBERT  PETERSON,  [l.  s.] 

"Sealed  and  delivered  in  the  presence  of ) 

**  Tlw  word!  *  i>roiiiJMor7  note  or  notes  *  flnt  Interlined.       ) 

"Jno.  S.  Pattbrsok." 

The  notes  were  both  made  payable  at  the  Park  National  Bank  of 
New  York,  at  which  bank  defendant  kept  no  account. 

The  plaintifib  endeavored  to  show  that  the  defendant  had  adopted 
or  ratified  the  act  of  Mr.  Packard,  by  the  execution  of  a  mortgage 
to  secure  their  payment,  which  the  defendant,  by  showing  that  the 
mortgage  was  obtained  by  misrepresentation  and  fraud,  and  that 
there  was  no  intention  on  the  part  of  the  defendant  to  ratify  the 
making  of  said  notes,  and  an  entire  want  of  knowledge  on  his  part 
that  he  was  doing  any  thing  having  that  tendency. 

This  question  was  submitted  by  the  court  to  the  jury,  who  found 
for  the  defendant. 

A.  C,  Fr<msioU^  for  the  appellants. 

W,  H.  <&  2>.  M.  Van  dotty  for  the  respondent. 

Gilbert,  J. : 

We  are  of  opinion  that  the  court  below  correctly  held  that  the 
notes  in  controversy  were  not  within  the  power  of  attorney.  That 
instrument  is  inartificial  Still  the  language  used  in  granting  the 
particular  authority  plainly  imports  a  limitation  of  the  power  of  the 
agent,  to  checks  and  notes  payable  at  a  bank  in  which  the  principal 
had  an  account,  and  the  general  language  which  follows  does  not 
affect  that  limitation.  General  language  of  that  kind  confers  only 
such  powers  as  are  usual  and  proper  for  the  execution  of  the  par- 
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tictilar  authority.  {Ni^th  R.  Bk.  v.  Ayma/Ty  3  Hill,  262;  Hoit- 
smger  v.  JVat.  Com  Moch.  Bk.,  6  Abb.  Pr.  [N.  S.],  292.) 

The  qneBtion  of  ratification  was  one  of  fact.  There  was  sufficient 
evidence  that  no  ratification  was  made  to  require  the  submission  of 
that  question  to  the  jury.  Nor  do  we  perceive  any  error  in  the 
admission  of  testimony.  That  to  which  the  plaintiff  now  objects 
bore  more  or  less  directly  on  the  question  of  ratification,  and  was 
pertinent  to  show  the  intent  and  object  of  the  defendant  and  his 
wife  in  executing  the  mortgage,  which  is  relied  upon  as  an  act  of 
ratification,  and,  also,  that  they  were  not  apprised  of  the  purpose 
which  the  plaintiff  sought  to  accomplish  thereby.  Ratification 
depends  very  much  upon  intent.  Evidence  which  serves  to  illus- 
trate that  is  always  competent. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 

Present  —  Barnard,  P.  J.,  Gilbert  and  Dykman,  J  J. 
Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


URIEL  A.  MURDOCK,  Appellant,  v.  THE  PROSPECT 
PARK  AND  CONEY  ISLAND  RAILROAD  COMPANY, 

Respondent. 

If^ncUon-^uM  of  highway  by  ra£l/road  e&mpany  —  consent  of  owner  thereto  — 

effect  of 

In  an  action  for  an  injunction,  to  prevent  a  railroad  corporation  from  running  its 
cars  over  a  portion  of  a  highway  in  front  of  plaintilTB  land,  the  fee  of  which, 
subject  to  the  public  use,  was  in  plaintiff,  who  had  never  received  compensa- 
tion for  the  use  of  said  highway  by  the  company,  it  appeared  that  the  com- 
pany was  induced  to  construct  its  railroad  upon  said  avenue  by  the  express 
consent  and  license  of  the  plaintiff.  Held,  that  plaintiff  was  not  entitled  to 
an  injunction. 

Appeal  from  a  judgment  in  favor  of  thfi  defendant  entered  at 
the  Kings  Coijnty  Special  Term,  brought  by  an  owner  of  land  on 
Gravesend  avenue,  in  Brooklyn,  to  enjoin  and  restrain  the  defend- 
ant from  going  with  its  railway  through,  over  or  across  any  portion 
of  the  said  owner's  land,  and  for  damages  for  acts  in  this  regard 
already  committed  by  defendant.  The  justice  before  whom  the 
action  was  tried  found,  among  others,  the  following  facts : 
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That  the  defendant  was  a  corporation  duly  organized  and  exist- 
ing according  to  law;  that  the  plaintiff  was  the  owner  of  the 
lands  and  real  estate  described  in  the  complaint,  and  that  the 
defendant  has  not  made  any  compensation  to  the  plaintiff  for  any 
portion  of  said  land ;  that,  nnder  and  in  pursuance  of  chapter  670 
of  the  Laws  of  1869,  and  the  acts  amendatoiy  thereof,  and  of 
chapter  631,  Laws  of  1873,  and  the  acts  amendatory  thereof,  an 
avenue  known  and  caUed  Gravesend  avenue  was  opened,  laid  out 
and  graded  and  regulated  from  Tenth  avenue  and  Twentieth  street, 
in  the  city  of  Brooklyn,  to  avenue  X  in  the  town  of  Gravesend,  and 
was  and  had  been  since  on  or  about  June  1,  1875,  an  existing 
public  highway  of  the  towns  of  Flatbush,  New  Utrecht  and  Graves- 
end;  that  said  avenue  constituted  a  part  of  the  route  of  the 
defendant's  railroad,  and  the  defendant's  road  was  built  upon, 
and  operated  on  and  over  said  highway  in  said  towns  to  avenue  X, 
and  the  defendant  was  authorized  by  law  to  construct  and  operate 
its  railroad  with  steam  power  over  and  upon  said  avenue,  and  that 
said  avenue  ran  through  the  property  of  said  plaintiff,  described 
in  the  complaint ;  that  commissioners  were  duly  appointed  pursu- 
ant to  law  and  the  statutes  above  referred  to,  to  open,  lay  out,  grade 
and  regulate  said  Gravesend  avenue,  and  that  said  commissioners 
did  proceed  to  lay  out,  open,'regnlate  and  grade  said  avenue,  and  to 
make  awards  to  owners  of  lands  taken  for  such  avenue,  and  awards 
for  all  damages  sustained  by  the  owners  by  reason  of  the  taking 
of  said  lands  for  said  avenue ;  that  the  said  commissioners  did  make 
an  award  to  the  plaintiff  for  such  land  so  taken  from  him,  and  for 
his  damages  by  reason  of  such  taking,  which  award  had  been  con- 
firmed by  this  court,  and  the  plaintiff  had  received  the  same ;  that 
the  defendant  entered  upon  the  lands  in  said  avenue  with  the 
express  permission  and  consent  and  under  a  license  from  the  plain- 
tiff ;  that,  induced  by  the  express  consent  and  license  of  the  plaintiff, 
the  defendant  did  construct  its  railroad  in  and  upon  said  avenue, 
and  had  expended  large  sums  of  money  in  said  construction.  (The 
plaintiff  in  his  evidence  stated  that  he  had  never  consented  to  the 
use  of  the  road  by  the  defendant.)  As  conclusions  of  law  upon  the 
foregoing  facts,  the  justice  decided :  1.  That  the  plaintiff's  com- 
plaint be  dismissed.  2.  That  the  defendant  recover  of  and  from 
the  plaintiff  its  cost  of  this  action,  including  extra  allowance  of  $100. 
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ChiMmdm  <b  Fiero^  for  the  appellant.  That  under  special  act 
of  the  legislature,  chapter  531,  Laws  of  1869,  and  the  act  amendar 
tory  thereof,  under  which  defendant  claims  to  be  authorized  to 
appropriate  Gravesend  avenue  for  its  railway,  an  easement  only  was 
taken  for  the  public  use ;  the  fee  remains  in  plaintiff,  subject  to  the 
right  of  the  people  to  use  the  land  as  a  street  or  highway.  There- 
fore, defendant  could  not  take  possession  of  this  street  or  highway 
without  making  compensation  to  the  plaintiff.  {The  Washington 
Cemetery  y.  The  Prospect  Pa/rk  cmd  Coney  lelamdR.  R.  Co,  [7  Hun, 
666];  WiMomsY.N.  Y.  C.R.R.  0(?.,  16  K  T.,  97 ;  Maaonv.N'. 
T.  C.  R.  R.  Co.,  24  id.,  658 ;  Carpenter  v.  Osioego  R.  R.,  id.,  665 ; 
Wager  v.  Tray  Umon  R.  R.y  25  id.,  626  ;  Broistedt  v.  Smdhaide 
R.  R.,  66  id.,  220.)  The  laying  out  of  a  highway  gives  the  public 
a  mere  right  of  passage  with  the  powers  and  privileges  incident  to 
such  right,  and  the  owner  of  the  soil  over  which  the  road  passes  is 
not  thereby  divested  of  his  title  to  the  land.  (7!^^  Trustees  of  the 
PreAyteriam,  Society  in  Waterloo  v.  The  Avh.  and  Rooh.  R.  R. 
[opin.  by  Nelson,  Ch.  J.],  3  Hill,  667 ;  Eelsey  v.  Eing,  33  How., 
39 ;  Craig  v.  Roch.  and  B.  R.  jB.,  89  K  T.,  404.)  The  legislature 
must  expressly  provide  for  the  taking  of  the  fee,  or  the  road  must 
pay  damages  consequent  on  the  additional  burden  to  property  owners. 
(Laws  of  1813,  2  Rev.  Stat.,  409 ;  People  v.  Kerr,  27  K  Y.,  188.) 
The  following  decisions  are  against  the  right  claimed  by  defendant : 
Miller  v.  The  Avimm  amd  Syracuse  Railroad  Compaq  (6  Hill, 
61) ;  Mvmford  v.  WUtm^y  (16  Wend.,  880) ;  Bridges  v.  PurceU 
(1  Dev.  &  Batt.,  492 ;  see,  also,  1  Chit.  Gen.  Pr.,  336-340).  In  Heuh 
tins  V.  Shippan  (5  Bam.  &  Cress.,  221)  it  was  held  that  an  easement 
could  not  be  granted  hj  parol  license.  {Eggleston  v.  N.  Y.  amd  Har- 
lem R.  R.y  36  Barb.,  162;  Mv/mford  v.  Whibney,  supra ;  Browne 
on  Statute  of  Frauds,  29,  80 ;  Cook  v.  Steams,  11  Mass.,  533.)  A 
mere  license  is  personal  to  the  licensee,^and  is  not  assignable.  {Menr 
defnhaU  v.  KUnck,  51  N.  Y.,  246 ;  Gerard  on  Titles  to  Real  Estate 
[2d  ed.],  662,  and  authorities  there  cited ;  Hillard  on  Real  Prop., 
16;  Babcock  v.  Utter,  1  Keyes,  397,  and  32  How.,  489;  1  Wash. 
Real  Prop.,  414 ;  4  Sandf  .  Oh.,  72.) 

John  H.  Bergen,  for  the  respondent    The  license  by  the  plain- 
tiff to  the  defendant  to  construct  the  road  is  J>roved  and  is  admitted 
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by  the  pkmtiff.  This  coiiBtitiites  a  perfect  defense.  {MaMe  v. 
WUiflMy,  28  N.  T.,  297 ;  People  v.  Ooodwm,  1  Seld.,  568;  Selden 
V.  Dd.  <md  Hud.  CwmjH  Co,^  29  N.  Y.,  634 ;  MvUer  v.  Avhvmy 
0tc.j  E.  R.,  6  Hill,  61 ;  Eggleston  v.  N.  Y.  <md  H,  R.  R.,  35  Barb., 
172  [opin.  perEMOTT,  J.].)  The  right  granted  by  the  license  to  the 
defendant  was  more  than  an  easement ;  it  was  a  qualified  interest 
in  the  land,  or  a  right  oi  profit  a  prendre.  {Senhouae  v.  GhrisUcmy 
1  Term.  R.,  660 ;  White  v.  Qrcmfard,  10  Mass.,  188 ;  OoodHch  v. 
Bwrhcrnhj  12  Allen  [Mass.],  469  ;  Bowen  v.  Covmor^  6  Cush.,  137 ; 
BaUey  v.  StepJiene^  12  Com.  Bench  [N.  S.],  110 ;  Mushit  v.  HiUy 
35  Eng.  Com.  L.,  371,  694;  BarH  v.  Empie,  1  Seld.,  33,  and  cases 
cited.)  It  is  dear  from  all  the  cases  that  until  the  license  is  revoked 
no  action  will  lie.  {Sddm  v.  H.  and  D.  Ccmal  Go.,  29  K  T.,  689.) 
The  statute  of  frauds  does  not  apply  to  such  a  license.  (People  v. 
Oood/umiy  1  Seld.,  568.)  The  road  having  been  constructed  under 
the  license  of  plaintiff,  he  is  estopped  from  denying  the  legality  of 
the  act.  {^Ma/rlU  v.  WUbaey,  28  N.  T.,  307.)  Under  the  act  of 
1873  the  land  was  taken  concurrently  for  the  two  uaes  of  a  highway 
amd  raJH/road,  and  the  award  made  for  all  the  purposes  of  the  act, 
which  plaintiff  has  accepted.  {In  the  Matter  of  the  Proepect  Park 
(md  C.  I.  R.  R.  Co.,  Ct.  of  App.  [opin.  of  Folgkb,  J.].) 

Pratt,  J. : 

It  is  f oxmd  by  the  court  at  Special  Term  that  the  acts  of  defend- 
ant, now  complained  of,  were  done  in  accordance  with  the  expressed 
wish  of  the  plaintiff,  and  that  finding  was  warranted  by  the  testi- 
mony.   Upon  that  state  of  facts  no  trespass  was  committed. 

Having  induced  the  defendants  to  expend  large  sums  of  money 
in  building  the  road,  it  would  be  contrary  to  all  principles  of  equity 
to  enjoin  its  operation. 

The  judgment  must  be  affirmed  with  costs. 

Present  —  Babnabd,  P.  J.,  Pkatt  and  Dykman,  J  J. 

Judgment  affirmed,  with  costs. 
Hun— Vol.  X.        76 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Plaintifp 
m  Ereoe,  v.  JACOB  HARTMANN,  Junior,  and  GEORGE 
FISHER,  Commissioners  of  Excise  of  the  Town  of  East- 
OHESTEB,  Defendants  in  Ebbok. 

iSwtM  Jaw — petition  qf  ttcmty  freeholders — Rotel  cmd  tavern  Ueenee. 

The  provisionB  of  section  6  of  chApter  C28  of  1867,  requiring  a  petition  of  twenty 
freeholders  as  a  prerequisite  to  the  granting  of  a  license  for  the  sale  of  spirituous 
liquors,  is  repealed  by  section  4  of  chapter  175  of  1870,  as  amended  by  section 
2  of  chapter  548  of  1878. 

The  provision  of  said  act,  forbidding  the  granting  of  licenses  to  persons  not 
having  sufficient  ability  to  keep  a  tavern,  and  not  having  the  necessary  accom- 
modations to  entertain  travelers,  is  still  in  force. 

Appeal  from  a  judgment  of  the  Court  of  Sessions  of  Westchester 
county  in  favor  of  the  defendants  in  error,  entered  on  a  motion 
to  quash  an  indictment  found  against  tbem  in  said  court,  as  com- 
missioners of  excise  of  the  town  of  Eastchester,  for  granting  licenses 
contrary  to  the  provisions  of  section  6  of  chapter  628  of  1857. 

Wm.  H.  Yam,  CoU^  for  the  plaintiffs  in  error. 

TT.  B(ywrke  Coohrcmy  for  the  defendants  in  error. 

Dykman,  J. : 

The  defendants  were  indicted  for  improperly  granting  licenses 
for  the  sale  of  spirituous  liquors,  as  commissioners  of  excise  of  the 
town  of  Eastchester,  in  Westchester  county.  In  various  ways  and 
in  different  counts  in  the  indictment  the  defendants  were  charged 
with  granting  license  to  various  persons  to  sell  spirituous  liquors,  to 
be  drank  on  the  premises,  without  the  presentation  of  a  petition 
signed  by  twenty  freeholders  of  the  State  residing  in  the  election 
district  where  the  tavern  was  proposed  to  be  kept ;  second,  with 
granting  license  to  sell  spirituous  liquors,  to  be  drank  on  the  prem- 
ises of  the  person  licensed,  in  cases  where  such  person  had  not  suf- 
ficient ability  to  keep  a  tavern,  and  had  not  the  necessary  accom- 
modations to  entertain  travelers ;  and  third,  with  granting  licenses 
to  persons  who  were  not  of  good  moral  character. 
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The  district  attorney  obtained  permisfiion  to  enter  a  noUe  jpj^ose 
qui  upon  the  counts  which  charged  the  last  offense,  and  then,  upon 
motion  of  the  defendants,  the  court  quashed  the  indictment  in 
respect  to  the  counts  which  charged  the  two  first-named  offenses 
and  gave  judgment  for  the  defendants. 

The  first  question  presented  here  is,  has  section  6  of  the  Laws  of 
1857,  chapter  628,  been  so  far  abrogated  by  section  4  of  chap- 
ter 175  of  the  Laws  of  1870,  as  amended  by  section  2  of  chap- 
ter 549  of  the  Laws  of  1873,  as  to  dispense  with  the  necessity  of  a 
petition  by  twenty  freeholdors  as  a  prerequisite  to  the  granting  of  a 
license  for  the  sale  of  spirituous  liquors  to  be  drank  on  the  premises. 
In  the  case  of  the  People  v.  Smith  (9  Hun,  446),  in  the  fourth  depart- 
ment, it  was  held  by  the  General  Term  that  the  provisions  of  the 
law  were  so  abrogated,  and  that  license  for  the  sale  of  spirituous 
liquors  to  be  drank  on  the  premises,  might  be  granted  by  the  com- 
missioners of  excise  to  any  person  of  good  moral  character  approved 
by  them  on  the  written  application  signed  by  the  applicant  only. 

It  is  not  intended  to  assert  that  any  such  or  similar  language  was 
used  by  the  court  in  the  opinion  in  that  case,  but  simply  that  such 
is  the  doctrine  and  teaching  of  that  case.  !N'ow,  this  decision  has 
since  been  reversed  in  the  Court  of  Appeals,  but  not  upon  this 
point ;  and,  as  we  understand  the  opinion,  it  is  to  the  effect  that  no 
petition  of  freeholders  is  now  necessary.  Even  if  we  were  not 
bound  by  this  decision,  we  should  have  no  hesitation  in  holding  the 
same  way.  As  to  these  counts  in  this  indictment,  therefore,  which 
charged  these  defendants  with  this  offense,  the  judgment  of  the 
court  below  is  right. 

I^ow,  as  to  the  second  question,  this  indictment  contains  two  counts 
which  charge,  substantially,  that  these  defendants  had  granted 
license  to  various  persons  to  sell  strong  and  spirituous  liquors,  who 
had  not  suflScient  ability  to  keep  an  inn,  tavern  or  hotel,  nor  the 
necessary  accommodation  to  entertain  travelers. 

These  allegations  bring  this  case  directly  within  the  principle 
decided  by  the  Court  of  Appeals  in  the  case  of  The  People  v. 
Srmih.  There  the  defendant  was  indicted  for  selling  strong  and 
spirituous  liquors  in  quantities  of  less  than  five  gallons  at  a  time,  to 
be  drank  on  his  premises,  without  having  a  license  therefor  as  a 
hotel-keeper.    The  jury  found  him  guilty.    There  was  no  question 
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but  what  he  did  sell  in  the  quantities  named,  to  be  drank  on  his 
premises,  nor  but  that  he  did  so  without  having  a  tavern  license. 
His  defense  was,  however,  that  he  had  license  from  the  excise  board 
to  sell  on  his  premises  in  the  quantities  named,  under  and  in  pursu- 
ance of  the  law  of  18Y0,  as  amended  by  the  law  of  1873.  The 
Court  of  Appeals  held  that  this  was  not  sufficient,  and  reversed  the 
decision  of  the  Gbneral  Term,  and  affirmed  the  conviction. 

This  seems  to  be  decisive  of  this  case ;  and  we  hold,  in  accord- 
ance with  it,  that  the  tenth  and  eleventh  counts  in  this  indictment 
charged  an  offense  whidb  was  indictable. 

The  court  below  was  in  error  in  quashing  the  indictment  as  to 
these  two  counts,  and  the  judgment  must  be  reversed. 

Present  —  Babnasd,  P.  J.,  Gilbert  and  Dykman,  J  J. 

Judgment  reversed  and  new  trial  granted. 


In  thb  Mattbe  of  thk  PBrmoN  of  BETSEY  A.  MERRILL  v. 
JOHN  J.  ANDERSON,  Reobiveb  of  the  Continental  Lifb 
Insubanob  Ookpant. 

SetOement  cf  lau  trith  inturanee  eompafny  ^  check  qf  c<mipanp  —  itUhdrtHoal  qf 
money  by  the  reeeinercftkeoorrvpcvny,  htfore  preeerUaUon  of  &is  check, 

A  life  insurance  company  settled  a  loss  accruing  under  a  policy  iasued  by  it,  and 
deHvered  a  check  for  the  amount  to  the  claimant,  drawn  upon  the  United  States 
Trust  Ck)mpany,  where  the  company  then  had  a  deposit  largely  in  excess  of  the 
amount  thereof.  The  claimant  indorsed,  upon  the  back  of  the  check,  a  receipt 
in  full  for  all  demands  under  the  policy.  Before  indorsement  and  presentation 
of  the  check  a  receiver  of  the  company  was  appointed,  who  withdrew  all  the 
funds  from  the  trust  company.  HM,  that  the  claimant  was  entitled  to  have 
the  amount  of  such  check  paid  by  the  receiver  out  of  the  funds  so  withdrawn. 

Appbal  from  an  order  made  at  the  Special  Term,  directing  the 
receiver  of  the  Continental  Life  Insurance  Company  to  pay  to  the 
petitioner  the  amonnt  of  a  check  drawn  by  the  company  prior  to  the 
appointment  of  the  receiver. 
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ElUott  F.  Sh&pwrd^  for  the  petitioner.  The  draft  of  the  Conti- 
nental Life  Ingnrance  Company  was  on  a  particular  fund  in  the 
United  States  Trufit  Company  (not  a  banker,  but  a  trustee),  and  the 
draft  operated  as  an  equitable  assignment  of  $7,820.67  of  those  funds 
to  the  petitioner.  (  Vredcmd  v.  BVwrvty  6  Barb.,  182 ;  Sosack  v. 
Rogers^  6  Paige,  416-429.)  In  equity,  an  order  given  by  a  debtor 
to  his  creditor  upon  a  third  party,  having  funds  of  the  debtor  to  pay 
the  creditor  out  of  such  funds,  is  a  binding  equitable  assignment  of 
so  much  of  said  fund.  {HaU  v.  Buffalo^  1  Keyes,  193 ;  Bwm  v. 
Ca/rvalho,  4  M.  &  C,  690 ;  Morton  v.  Naylor,  1  Hill,  588-585.)  Such 
a  draft,  without  acceptance,  is  an  assignment,  and  good  against  the 
bankruptcy  assignee  of  drawer.  (  Yates  v.  OroveSy  1  Ves.,  Jr.,  280.) 
No  particular  form  of  words  is  necessary  to  constitute  an  assignment 
An  intention  to  surrender  all  control  over  the  fund  is  sufficient. 
{Diokenson  v.  PhiUipSj  1  Barb.,  454.)  It  can  be  enforced,  even 
though  the  drawee  refuse  acceptance.  {Lett  v.  Morris^  4  Sim.,  607.) 
Such  a  draft  is  a  valid,  equitable  assignment  of  the  fund  jyro  tcmto. 
{Bradley  v.  Boot^  5  Paige,  632  ;  Be  Alderson,  1  Mod.  R.,  55 ;  Clo/rk 
V.  Mav/rcm^  3  Paige,  373.)  An  order  drawn  by  a  creditor  on  his 
debtor  is  9i,prvma  facie  evidence  of  an  assignment  of  the  debt  pro 
tarUo,  {MoEfwevi  v.  Johnson^  7  Cal.,  258.)  Any  act  amounting  to 
an  appropriation  of  a  debt,  wiU  constitute  an  assignment  of  it.  No 
particular  form  of  transfer  is  essential.  (  Wiggins  v.  MoBonaldy  18 
Cal.,  126.) 

SeweU  <6  Pierce,  for  the  receiver.  A  check  is  not  an  assignment 
of  the  fund  on  deposit  in  the  hands  of  the  banker.  It  is  not  even 
an  equitable  assignment.  The  holder  of  a  check  cannot  sue  the 
banker,  and  has  no  claim  on  the  fund  in  case  of  refusal  to  pay.  {Bank 
o/BepuMio  v.  MiUardj  10  Wall.,  152 ;  Gkapman  v.  White,  2  Seld., 
412 ;  Mna  v.  Fourth  Nat.  Bk.,  46  N.  T.,  82 ;  Bellamy  v.  Mc^ori- 
hanksy  8  E.  L.  and  Eq.,  523 ;  Dykus  v.  Leather  Bh,  11  Paige,  612 ; 
Sarris  v.  Clark,  3  Comst.,  93 ;  Cowperth/waite  v.  Sheffield,  3  N.  Y., 
243 ;  Wimier  v.  Drwry,  5  N.  Y.,  525  ;  Schffieider  v.  Irovng  Bk.,  1 
Daly,  500.) 

Dtkican,  J. : 

The  Continental  Life  Insurance  Company  insured  the  life  of 
Albius  C.  Merrill  in  the  sum  of  $10,000,  payable  at  his  death  to 
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the  petitioner,  Betsey  A.  Merrill.  The  insured  died  in  September, 
1876,  and  the  company  adjusted  the  loss  with  the  petitioner  at 
$7,820,67,  and  delivered  to  her  a  check  for  that  sum,  of  which  the 
following  is  a  copy  : 

"(No.  792.) 

"  Continental  Life  Insurance  Company  of  New  York,  ) 
New  York,  October  14,  1876.  J 

"$7,820.67.         United  States  Trust  Compcmy.       (Claim  14,214.) 

"  Pay  to  the  order  of  Betsey  Ann  Merrill  seventy-eight  hundred 
and  twenty  dollars  and  sixty-seven  cents. 

"CONTINENTAL  LIFE. 

l^o'SS.fSSSM  "E.  C.Frost, 

^^Actmg  PresidenL 
"  J.  P.  Rogers,  Secretaary. 

"  $7,820.67." 

On  the  back  of  this  check  was  the  following  indorsement : 

"  This  check  is  accepted  as  fuU  payment  of  aU  claims  on  policy 

No.  14,214. 

"MERRILL." 

At  the  time  this  check  was  drawn,  the  insurance  company  had 
$21,074.94  on  deposit  with  the  trust  company,  but  before  the  check 
was  indorsed  by  the  petitioner  and  presented  for  payment,  a 
receiver  of  the  company  had  been  appointed,  and  the  funds  had 
been  withdrawn,  and  when  the  check  was  presented  for  payment 
it  was  refused  for  want  of  funds.  Now  the  petitioner  asks  to  have 
this  sum  paid  to  her  by  the  receiver,  and  an  order  has  been  made 
at  Special  Term  that  it  be  so  paid.  From  that  order  an  appeal  is 
now  taken,  and  we  have  to  determine  whether  this  money  which 
was  so  appropriated  to  the  payment  of  this  claim  can  be  taken  by 
the  receiver  and  placed  in  the  common  fund,  and  used  for  the  pay- 
ment of  the  debts  of  this  insolvent  corporation,  and  the  petitioner 
thus  be  compelled  to  take  her  share  of  her  claim  the  same  as  the 
other  creditors. 

The  statement  of  the  case  shows  that  the  company  had  settled 
with  the  petitioner  and  adjusted  her  claim,  and  had  a  special 
deposit  with  the  trust  company  to  secure  that  settlement,  which  was 
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intended  to  be  appropriated  by  the  check  drawn  against  it.  An 
eqnitable  claim  upon  this  fond  was  thus  created  in  favor  of  the 
petitioner,  and  the  receiver  took  the  fund  subject  to  this  equity.  In 
fact,  the  receiver  never  should  have  withdrawn  this  money  from 
the  trust  company.  The  insurance  company  was  bound  by  the 
settlement,  and  he  was  bound  in  the  same  manner,  and  to  the  same 
extent.  After  the  delivery  of  the  check  to  the  petitioner,  both 
equity  and  fair  dealing  would  forbid  the  withdrawal  of  the  fund 
out  of  which  the  check  was  to  be  paid,  and  we  cannot  give  our 
sanction  to  such  a  course  of  conduct. 
The  order  appealed  from  must  be  aflSrmed,  with  costs. 

Present — Babnabd,  P.  J.,  and  Dtkman,  J.    Gilbebt,  J,,  not 
sitting. 


Order  affirmed,  with  costs  and  disbursements. 


EDWARD  H.  SEAMAN,  Respondent,  v.  LUTHER  B.  LEE 
AND  GEORGE  W.  LEE,  Appellants. 

JBtnam  —  right  qfiuer  by  riparian  owner  —  pdlhaion  cf —  remediy  qf  party 

agffri&oedby, 

Flaintiff  built  three  ponds,  for  hatching  and  rearing  trout,  io  a  stream  running 
through  his  land,  which  entered  the  same  from  the  land  of  Hicks.  Defendants 
dug  a  ditch  from  the  rear  of  certain  dwellings,  erected  by  them,  through  Hick's 
land  to  the  stream,  and  discharged  drainage  and  waste  water  therein,  whereby 
plaintilTs  trout  were  killed.  EM,  that  he  was  entitled  to  an  injunction  restrain- 
ing the  defendants  from  further  corrupting  and  polluting  the  said  streauL 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiff  to  restrain  the  defendants 
from  using  a  ditch,  that  they  had  dug  to  carry  off  waste  water  from 
their  houses  into  a  brook  that  fed  the  trout  ponds  of  the  plaintiff, 
and  from  fouling  and  corrupting  the  scud  stream ;  and  also  to  recover 
damages  for  the  loss  of  trout,  occurring  by  the  above  acts. 

Scmmd  D.  Morris^  for  the  appellants. 

TFm.  H.  Onderdonh,  for  the  respondent. 
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DrsMAN,  J. : 

The  facts  established  by  the  testimony  and  found  by  the  referee 
in  this  action  are,  that  the  plaintifi  is  the  owner  of  a  farm  of  land 
in  Queens  county ;  that  a  stream  of  water  comes  on  to  it  from  the 
land  of  William  S.  Hicks,  on  the  north,  and  flows  through  it ; 
that  the  plaintiff  has  constructed  three  ponds  on  his  land  on  the 
line  of  the  stream  for  the  purpose  of  breeding,  propagating  and 
growing  trout,  and  has  stocked  each  of  these  ponds  with  trout ; 
that  the  defendants  are  the  owners  of  land  adjoining  the  land  of 
Hicks,  near  to  this  stream,  and  have  dug  a  ditch  from  the  rear  of 
their  dwelling-house  to  this  stream ;  that  the^  drainage  and  waste 
waters,  containing  refuse  matter,  were  carried  through  this  ditch  in 
the  summer  of  1874,  into  this  stream,  and  by  this  stream  into  the 
plaintiff's  ponds,  and  corrupted  the  waters  thereof  and  caused  the 
death  of  720  trout  in  these  ponds,  which  belonged  to  the  plaintiff, 
and  which  were  worth  fifty-six  dollars  ;  that  the  defendants  at  the 
time  of  the  commencement  of  the  action  were  using  the  ditch  or 
drain  for  conveying  off  waste  water,  which  contained  unwholesome 
and  injurious  substances,  and  thus  polluted  and  corrupted  the  waters 
of  this  stream  and  rendered  the  same  impure  and  unwholesome. 

The  law  applicable  to  this  state  of  facts  is  not  open  to  uncertainty. 

The  plaintiff  has  no  property  in  the  waters  of  this  stream  as  it 
passed  along  through  his  land,  but  be  had  a  right  to  its  use ;  he  had 
a  right  to  have  it  come  into  his  land  pure  and  in  its  natural  course 
and  way. 

As  water,  like  air,  is  an  element  in  which  no  person  can  have  an 
absolute  property,  yet,  it  is  also,  like  air,  free  for  the  use  of  all,  and 
the  law  has  been  diligent  and  rigorous  to  maintain  it  in  its  natural 
purity ;  and  any  person  who  does  any  act  to  it  is  liable  to  an  action 
for  damages,  and  may  be  restrained  from  doing  so  by  injunction. 

The  referee  has  found,  upon  sufficient  evidence,  that  the  defend- 
ants have  fouled  this  stream  of  water  and  that  the  plaintiff  has  sus- 
tained damages  thereby. 

The  judgment  must  be  affirmed,  with  costs. 

Present  —  Babnakd,  P.  J.,  Gilbert  and  Dtkkan,  JJ. 
Judgment  affirmed,  with  costs. 
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BENJAMIN  T.  HALL,  Respondent,  v.  JAMES  PETTIGROVE, 

Appellant. 

Msehamc*8  Uen — effect  of  mortgage  taken  to  eeowre  mme  debt. 

Plaintiff  entered  into  an  agreement  with  defendant,  who  was  in  possession  of  land 
under  a  contract,  to  repair  a  building  thereon  for  |8,286,  and  took  a  mortgage 
upon  other  land  to  secure  said  sum.  Upon  the  completion  of  the  work  he  filed 
a  mechanic's  lien,  foreclosed  the  mortgage,  realizing  thereby  $1,025,  and  entered 
a  personal  Judgment  for  deficiency. 

In  an  action  to  foreclose  the  lien,  it  was  claimed  that  by  taking  and  foreclosing 
the  mortgage  and  entering  the  judgment  he  had  waived  his  right  to  the  lien. 
ffeid,  that  he  was  entitled  to  pursue  all  the  remedies  he  had,  until  he  realized 
the  amount  of  his  claim. 

Appeal  from  a  judgment  in  favor  of  the  plaintifE,  entered  upon 
the  report  of  a  referee. 

Dykman,  J. : 

This  is  an  appeal  from  a  judgment  entered  upon  the  report  of  a 
referee,  in  an  action  to  foreclose  a  mechanic's  lien.  The  facts  of 
the  case  are  undisputed.  They  are,  that  the  defendant  Pettigrove 
was  in  possession  of  the  premises  under  a  contract  of  purchase,  and 
made  a  contract  with  the  plaintiff  to  repair  the  building  thereon 
for  $3,286,  and  gave  the  plaintiff  a  mortgage  upon  certain  other 
land  to  secure  the  amount.  After  the  work  was  done,  the  plaintiff 
iiled  the  necessary  notice  to  effect  his  lien,  and  then  foreclosed  his 
mortgage,  and  realized  from  it  $1,025,  which  he  deducted  from 
the  contract-price  for  the  repairs. 

In  this  action,  the  defendant  claims  that  the  mortgage  must  be 
regarded  as  payment,  or,  at  aU  events,  a  security  of  a  higher  nature 
than  the  original  contract  debt,  and  must  be  held  to  extinguish  it. 

It  appears  also  in  this  case  that  there  was  a  judgment  entered 
against  the  defendant,  Pettigrove,  in  the  foreclosure  suit,  for 
deficiency  for  $2,678.86,  and  he  now  claims  that  as  this  is  a 
lien  upon  the  premises  for  the  f uU  amount  due  on  the  contract, 
and  as  the  plaintiff  has  elected  to  take  this  personal  judgment  for 
the  deficiency,  the  lien  must  be  held  to  be  extinguished. 
Hun  — Vol.  X.        11 
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This  last  position  assumes  that  the  judgment  is  a  lien  on  this 
land,  which  is  not  trae,  as  the  defendant  has  not  the  title. 

The  judgment  in  this  action  to  foreclose  the  mechanic's  lien  gives 
more  power  and  greater  rights  than  a  simple  money  judgment,  and 
we  think  he  is  entitled  to  pursue  all  the  remedies  he  has  until  he 
realizes  his  daim. 

Judgment  affirmed,  with  costs. 

Present  —  Dtkman  and  Pratt,  J  J.    Babnasd,  P.  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 
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OF 

A    OASE    NOT    REPORTED    IN    FULL. 


WILLIAM  S.  VERPLANCK  abtd  othees,  Exboutobs,  irro.,  obI    ^^^^^  «ii. 
JOHN.  P.  DE  WENT,  Deoeaaed,  Respondents,  v.  ADELEi'^ ' 

DE  WENT  AND  OTHBBS,  APPELLANTS. 
Omukntetion  qf  tnU—  adoane&merU—  when  int&rmt  comfMness  to  run  an. 

Appeal  from  a  judgment  entered  upon  the  trial  of  this  action  at 
the  Special  Term. 

The  action  was  brought  to  obtain  the  construction  of  a  wilL 

The  court  at  General  Term  said :  "  We  see  no  reason  for  disturb- 
ing the  judgment  at  Special  Term.  The  eighth  clause  of  the  will 
gives  to  Francis  A.  De  Went,  the  testator's  son,  one  equal  share  or 
tenth  part  of  his  estate.  The  ninth  clause  charges  him  with  an 
advancement  of  $5,000,  '  to  go  in  diminution '  of  his  share. 

The  first  codicil  provides  that  Francis  A.  De  Went  having  died, 
that  said  tenth  part  ^  shall  be  held  in  trust  by  the  executors,'  and 
the  income  of  ^  this  share '  be  used  for  the  benefit  of  his  widow 
and  children,  until  they  shall  arrive  at  twenty-one,  and  then  to 
pay  over  'said  one-tenth  part'  to  said  children  .as  they  arrive  at 
the  age  of  twenty-one.  The  intention  of  the  testator  is  manifest. 
He  desired  simply  to  bequeath  the  share  Francis  would  have 
received  by  his  wiL,  viz. :  one-tenth  part,  less  the  $6,000  advance- 
ment, in  trust  for  the  benefit  of  his  widow  and  children. 

There  is  no  inconsistency  between  the  will  and  the  codicil  upon 
the  construction  given  to  it  by  the  judgment  below.  Any  other 
construction  would  be  forced  and  unnatural,  and  would  make  an 
inconsistency  where  none  exists. 

The  advancement,  by  the  ninth  clause  of  the  will,  is  to  go  in 


Digitized  by 


Google 


612  VERPLANCK  v.  DE  WENT. 

Sbcond  Dbpabtment,  Mat  Term,  1877. 

diminution  of  the  respective  shares  ^on  the  settlement  of  my 
estate.' 

This  must  be  held  to  mean,  when  mj  death  and  the  probate  of 
my  will  places  my  estate  in  a  position  of  settlement. 

The  advancement  bears  interest  from  the  time  of  the  pro|>ate  of 
the  will.  Unless  specially  directed  by  the  will,  advancements  do 
not  bear  interest,  during  the  life  of  the  testator,  from  the  time  of 
the  making  of  the  advancement.  But  in  charging  the  advance- 
ment, it  is  just  as  though  the  testator  had  said :  ^A  legatee  under 
my  will  owes  my  estate  so  many  dollars,  and  it  is  to  be  collected 
out  of  his  legacy,  together  with  interest  thereon  from  the  probate 
of  my  will.'  It  stands  upon  the  same  footing  as  any  other  debt 
due  the  estate ;  the  time  the  debt  is  due  being  fixed  as  the  day 
the  will  takes  effect,  its  collection  being  deferred  to  the  date  of 
distribution  of  the  legatee's  share.  It  forms  a  portion  of  the  assets 
of  the  estate,  and  the  legatee  receiving  his  share  of  it  upon  the 
distribution  of  his  share. 

The  judgment  must  be  affirmed." 

Z.  Saytj  for  the  appellants.     C.  WheaUm^  for  the  respondents. 
Opinion  by  Pratt,  J. 

Present  —  Babnabd,  P.  J.,  Pkatt  and  Dtkman,  J  J, 
Order  affirmed,  with  costs  and  disbursements. 
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ABAiniOKMSXrii-^AceepUinee^ under  a  marine  po^^on  thefreigjUA 
1.  A  policy  provided,  that  "no  claim  for  total  loss  shall  be  made  *  *  ^ 
except  in  the  case  of,  *  *  *  an  actual  or  technical  loss  of  the  vessel 
under  the  policies  of  insurance  on  her  "  (vessel  and  cargo).  The  vessel  was 
wrecked  at  a  short  distance  from  her  port  of  destination  and  both  vessel  and 
cargo  abandoned  to  the  underwriters,  including  the  defendant,  who  took 
possession  of  the  ship  and  succeeded  in  transporting  a  portion  of  the  careo 
to  the  said  port,  where  it  was  sold  and  the  proceeds  arising  therefrom  dis- 
tributed among  them.  An  abandonment  of  the  freight  was  also  made,  but 
the  same  was  not  accepted  bv  the  defendant.  HM,  that  the  plaintiff  had 
the  right  to  abandon  the  freight,  and  that  the  defendant  was  liable  under  the 
poliojr  for  a  total  loss  thereof,  and  that  his  right  so  to  do  was  not  affected  by 
the  fact  that  the  underwriters  succeeded  in  transporting  a  portion  of  tfaie 
cargo  to  the  port  of  destination  and  there  disposing  of  the  same. 

HuBBELL  V.  Great  Western  In&  Co 167 

2. Total  louJ]    Where  an  abandonment  has  been  accepted,  the  question 

as  to  whether  or  not  the  loss  was  total  is  no  longer  an  open  one,  but  where  it 
has  not- been  accepted,  the  insured  must  establish  by  satisfactory  proof  a  state 
of  facts  clearly  showing  his  right  to  abandon.    Id. 

AGOEPTANOB  —  Eight  of  aba^ndonmeiU,  under  poUcy  of  marine  ineuranee, 
of  vessel,  cargo,  freight —  aoeeptanee  of —  efeet  of 

iS^HuBBELLi).  Great  Western  Inb.  Co 167 

.  Where  goods  arre  deUc&redprior  to  the  time  contracted  for  by  thepurchaser, 

they  a^re  at  shipper's  risk  untU  accepted  by  such  purchaser. 

iSto  CoRRiOAN  «.  Sheffield 227 

By  plaint^  qf  admiissions  or  averment  in  answer,  must  be  of  the  whole  — 

he  cannot  accept  a  portion  and  refect  the  remainder. 

See  Goodyear  v.  Db  La  Ybronb 687 

ACCIDENTS  —  In  streets  —  UabiUfy  ofmMnicipal  corporation  for  -—  what  pre- 
cautions are  required  toguard  against. 

iSto  Shear  f.  VAN  Dtee 028 

ACCOUNTIKG — Application  for  an  accounting  by  executors  and  trustees, 
under  2  R.  8.,  92,  §  62,  may  be  made  by  one  co-truetee^ Power  of  surrogate 
ofNefw  York  to  order  a  reference  to  take  such  account^  Oha/p  869  (>f  1870,  §  6. 

Bee  BucHAN  v.  Kintoul 188 

By  administrator^ next  of  kin  must  be  parties  to— Statute  of  limita- 
tions — hiow  interposed  in  such  proceedings. 

See  Clock  v.  CHADEAaNS 97 

JudgmefU  on — Assumption  cf  outstanding  claim,  operates  as  a  trantfer 

of  it — JBvidence, 

SeeYAELV.TVTKSLL 81 

ACTION— For  use  and  occupation,  under  reservation  of  right  of  way  in  leoje. 

See  FoRSTTH  v,  Hartnbtt 573 

Fbr  defideney  on  mortgage  foreclosure — c^ter  Judgment  of  foreelosttre 

andsale  — leave  of  court  to  maintain— when  necessary. 

See  SooFiELDv.  Doschbb 682 

—When  maintainable  for  services  rendered  by  one  member  of  a  family  to 
onother. 

See  Market  v.  Brbwstbb 16 
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ACnOlSl -- OonUnued.  pa«b. 

lb  recover  aeeeta  of  bankrupt — in  toJiat  eourt  it  must  50  brought — Juris- 

diction  of  State  eourt — Jurisdiction  of  United  States  eourt,  when  exclusiee — 
§  2  ofch!ap.  m>  of  act  of  Qmgrees  of  1874. 

See  Olcott  t>.  Maclbait 277 

Against  receif>erfor  money  coUeeUd — by  a  ponon  not  a  party  to  the  action 

in  which  the  receiver  was  appointed. 

See  SHBRiDAir  v.  Jaokson 89 

lb  set  off  judgment —  effect  of  prior  assignmevU  of  judgment — DisHneUon 

between  proceeding  hy  motion  and  action. 

See  Proutt  v.  Swift 282 

Lisoontinuan/ie  of — on  ground  that  it  7ms  been  settled — what  must  be 

shown  upon  application  for. 

See  CoNNOBS  v,  Tttub 285 

When  maintainaHe  against  heir  at  law  of  deceased  grantor,  for  breach  of 

covenant. 

See  Abkbtroko  v.  Wing 520 

By  judgment  creditor  against  assignee  in  bankruptcy,  to  recover  vaJue  of 

propertv  levied  on  by  sheriff,  under  execution  against  judgment  creditor,  and 
by  &a  Meriff  delivered  to  assignee. 

See  Ahsonia  Brass  Ain>  Ck)FF£B  Co.  v,  Pratt 443 

Cy  replevin  — judgment  in  —  UabiUty  of  sureties  upon  undertaking  given 

in  ~  cannot  be  sued  upon  untU  execution  has  been  returned  unsatisfied. 

See  Haobr  v,  Cltttb 447 

Fbr  professional  services  —  unliquidated  demand  ■—  interest  cannot  be 

aUowed  upon  Ae  amount  cf  the  recovery  from  the  time  of  the  rendition  of  the 
services. 

See  Gallup  v,  Perub 525 

Bemovdl  of,  to  United  States  Churts  under  chap,  187  of  1875  — Ofw- 

ments  in  petition  not  binding  upon  court, 

SeeChAXKv.  Opdykb 883 

ADJOXTANKBNT  —  Suppiementary  proceedings,]  A  judge  or  referee  in 
supplementary  proceedings  has  the  power  of  adioumment  the  same  as  a  mas- 
ter m  chancery  had  when  acting  under  an  order  for  the  examination  of  a 
delator  in  a  creditor's  suit,  and  he  may  adjourn  the  proceedings  from  time  to 
time,  even  though  the  debtor  to  be  ezammed  refuses  to  consent  thereto. 

Kaxjfuas  V.  Thrasbbr 488 

ADMINISTBATOBS : 

See  ExBOUTORS  akd  Admikibtratobs. 

ADMISSIONS  —  Oontamed  in  answer  —  aecepta^fy^  of,  by  pHwinUff.  ]  Where, 
upon  the  trial  of  an  action,  a  plaintiff  desires  to  avail  himself  of  an  admis- 
sion or  averment  contained  in  an  answer,  he  must  accept  the  admission  or 
averment  as  an  entirety;  he  cannot  accept  a  portion  of  such  admission  or 
averment  and  reject  the  remainder.    GK>odtbar  v,  De  La  Ybrgnb 587 

Of  devisees  under  vnU—  when  admissible  in  evidence  on  probate  of  will. 

See  Horn  v,  Pullman 471 

AD VANGEliENT.  —  When  interest  commences  to  run  on. 

See  Ybrplanok  v,  Db  Went 611 

ADVXBTISINO—  Oity  of  Troff,]  Notice  of  sale  of  property  for  non- 
payment of  taxes  is  city  advertising  within  the  express  language  of  the 
charter,  and  although  the  charter  requires  the  chamberlain  to  publish  such 
notices  in  two  of  the  official  papers,  ^et  ^is  does  not  affect  the  right,  of  the 
common  council  to  direct  their  publication  in  two  other  official  papers. 

Francis  v,  Citt  of  Troy 615 

AFFIDAVrrS—Ifbt  served— right  qf  moving  party  to  read  them  on  motion. 

See  Jacobs  v,  ItfnjiKR 230 

^  of,  to  procure  summons  in  a  summary  proceeding, 

Peoflb  ex  rbl.  Hughes  v.  Lamb 848 
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AGSNT —  Of  inw/rwnce  compcmy — powers  of — uihen  eompamy  hound  by  aeU 
of — wmor  ofeondUiom  ofp^iey. 

See  Van  Allen  v.  Fabmebs'  Joint  Stook  Insitranob  Compant 397 

Oommission&rs  of  JUgkwaye,  not  of  town. 

See  People  ex  bel.  van  Kbubbn  v.  Attditob 551 

AUMONY — Wh(U  amount  aUotoed.]  1.  Upon  an  application  by  a  wife  for 
a  divorce,  the  court  will  not,  as  a  rule,  award  to  her,  for  alimony,  more  than 
one-third  of  her  husband's  entire  estate. 

Although,  upon  an  application  for  temporary  alimony  the  court  may,  when 
but  a  short  time  intervenes  between  the  application  meref  or  and  the  order 
granting  the  same,  direct  that  it  be  paid  from  the  time  the  application  was 
made,  yet  when  the  interval  is  a  long  one,  e.  g. ,  seven  years,  during  which  time 
the  wife  has  succeeded  in  supporting  herself,  alimony  should  only  be  allowed 
from  the  date  of  the  order.    Collins  «.  Collins 273 

3. Appeal,  ]   Upon  an  appeal  from  an  order  granting  temporary  alimony 

in  an  action  for  a  divorce,  the  General  Term  has  power  to  modify  the  order 
by  reducing  the  amount  allowed  thereby.    Id, 

ALLET'W AT —When  inchtded  indomuedpremiees—  ChirtHaffe-- Statement 
qf  landlord  as  to  premises  demised. 

See  People  ex  bel.  Mubphy  v,  Gbdnbt 161 

ALLOWANCES  ■—  Poteer  of  surrogate  io  make—Umited  to  the  sueees^ 
party--2  R  S,  228,  §  10— chap.  359  <?/1870,  §  9. 

See  Notes  v,  Childben's  Aid  Sogibtt 389 

AMENDMENT  —  lb  pleadings.  ]  1.  After  issue  Joined,  in  an  action  brought 
to  recover  the  possession  of  personal  property,  the  plaintiff  died,  and  there- 
after the  action  was  revived  m  the  name  of  ms  widow,  as  executrix.  Upon 
the  trial,  it  appeared  that  the  husband  had  no  title  to  the  property,  but 
that  the  same  was  owned  by  the  wife  in  her  own  right.  Held,  that  the 
court  had  no  power  to  amend  the  summons  and  complaint  by  striking  out 
the  word  "  executrix,"  and  thus  allow  the  plaintiff  to  recover  by  virtue  of  her 
own  title  to  the  property.    Phillips  v,  Melville 211 

3. lb  answer,  setting  up  usury —  aHotoanee  qf —  Oharaeter  qfdtfense  not 

considered.]  In  allowing  amendments  to  answers,  the  court  does  not  now 
reeard  the  character  of  the  defense  sought  to  be  interposed.  Accordingly, 
hM,  that  an  order  allowing  an  answer  to  be  amended  by  setting  up  the 
defense  of  usury  was  properly  granted,  and  should  be  affirmed. 

Babnbtt  v.  Meteb 109 

ANIMALS —  When  ferocious — UabHily  of  ovmer  for  ir^uries  occasioned  by. 

See  MuLLEBV.  McKesson 44 

ANSWEB — Amendment  to,  setting  up  usury — aUotoanee  of — chevraeter  of 
defense  not  considered. 

590 BABNETTf.  Meteb 109 

Admiseiens  contained  in — aeeeptance  of  by  plaintiff — must  accept  the 

admission  of  an  averment  as  an  entirety —  ?ie  cannot  accept  a  portion  qf  sfock 
admission  or  awrment,  aihd  reject  the  remainder, 

iSsa  Gk>0DYEB  9.  DbLaYebone 587 

ANTE-NT7FTIAL  AQBJSEMXST  —  Beleaseqfdow&rbywife  —  considera^ 
tion  required  to  sustain  it,]  1.  An  ante-nuptial  contract  of  a  woman  that  she 
will  not  claim  her  dower  in  the  event  of  her  intended  marriage  is  contrary  to 
public  policy,  and  unless  founds  upon  the  consideration  of  some  provision 
for  her  in  lieu  of  dower,  will  be  ineffectu^  both  at  law  and  in  equity. 

CuBBT  V,  Cubby 866 

3.  Chap,  875  qf  1849.]    This  rule  is  not  changed  by  chapter  875  of 

1849,  providing  that  all  contracts  made  between  persons  in  contemplation  of 
marriage,  shaU  remain  in  full  force  after  such  marriage  takes  place.    Id. 

8.  Marriage — not  sufficient  considercOion,]    Such  intended  marriage, 

even  though  solenmized  in  reliance  upon  the  agreement,  does  not  of  itself 
furnish  a  sufficient  consideration  to  support  the  same. 
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ANTB-inrPTIAL  AaBEEXENT-^a^nAfrnMl.  fiab. 

Quare,  as  to  the  power  of  the  court  to  inquire  into  the  adequacy  of  the 
provision  made  for  the  wife,  ^d  as  to  the  extent  to  which  such  inquiry  can 
be  carried.    Id, 

AFFEAIi — Need  not  be  taken  from  an  tnterhcutoryjudffmewt  or  decree  —  hut 
a  motion  may  be  made  for  a  new  trial,  on  a  ease  andeaseeptione,  under  section  268 
of  the  Code — vBiken, 

iS60  Bbnnbtt  «.  Adbtin 451 

IS^rom   aOotoanee   of  alimony. ]     Upon    an   appeal   from   an   order 

granting  temporary  alimony  in  an  action  for  a  divorce,  the  General  Term  has 
power  to  moaify  the  order  by  reducing  the  amount  allowed  thereby. 

CJOLLIWS  V.  Ck>LLIKS 272 

From  chamber  order  of  county  judge  —  ea/n  only  be  taken  afler  order  hoe 

been  entered  in  the  county  derive  office. 

See  Pool  v.  Safford 497 

ABCHITEGT — Services  of,  in  superintending  the  erection  of  a  house — do  not 
come  within  the  term  "  labor"  as  used  in  the  meehemu^s  Hen  law,  chapter  478 
of  1862,  and  he  is  not  enUtted  to  a  Uenfor  such  services. 

Sm  Stbtkbr  9.  Cassidt 18 

A88B8SMENT — For  heal  improf>emenJt — ihoUce  to  parties  tweeted  by — when 
required.]  1.  Where  an  act  of  the  legislature  requires  the  expenses  of  a  local 
improvement  to  be  assessed  upon  the  property  benefited,  no  notice  of  the  time 
and  place  at  which  the  assessors  wul  meet  to  hear  persons  to  be  affected 
thereby,  nor  of  the  completion  of  the  assessment,  is  required  to  be  given, 
unless  required  by  the  terms  of  the  act  itself.    Stuabt  v.  Falmbb 28 

2.  Fyr  taxation — what  property  suhfect  to — extent  o^  the  State  authority 

Offer  regulation  of  commerce  with  foreign  States — duties  on  imports  and  eaoportsA 
Upon  an  application  by  the  relator  to  procure  a  review  of  an  assessment  of 
his  person&l  estate  made  by  the  respondent,  he  set  forth  that  his  personal 
estate  amounted  to  about  |12Q,000,  which  was  "  continuously  employed  in 
the  business  of  exporting  cotton  from  the  United  States  to  fore(gn  countries." 
Such  employment  consisting  in  purchasing  cotton  in  different  States  and 
exporting  the  same,  and  Uiat  as  much  as  "$115,000  was  continuously 
invested  in  cotton  of  the  growth  of  the  United  States,  which  had  been 
cleared  at  a  custom-house,  and  was  on  shipboard  in  course  of  exportation  to 
some  foreign  State  or  country." 

BM,  (1)  that  the  imposition  of  a  tax  upon  the  relator's  capital  in  said 
business  was  not  a  violation  of  article  1,  section  8,  subdivision  8  of  the 
United  States  Constitution,  declaring  that  congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations  and  among  the  several  States. 

(2)  That  it  was  not  a  violation  of  article  1,  section  10,  subdivision  2,  pro- 
hibiting any  State,  without  the  consent  of  congress,  from  laying  any  impost 
or  duties  on  imports  or  exports;  and, 

(8)  That  it  was  not  a  violation  of  article  1,  section  9,  subdivision  5,  pro- 
viaing  that  no  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
State.    People  ex  rel.  Hanbmaiv  v.  Tax  Commissioitbrs 255 

8.  In  New  York — vacating  of — faUure  of  dty  authorities  to  designate 

corporation  paper — dutu  of  clerks  of  common  council,  as  to  pubUeation.] 
Where,  upon  an  application  to  vacate  an  assessment  in  the  city  of  New  York, 
it  appeared  that,  at  the  time  of  the  passage  of  the  ordinance  directing  the 
work  to  be  performed,  there  were  no  newspapers  lawfully  designated  by  the 
city  authorities  in  which  to  publish  municipal  proceedings,  though  the  law 
required  that  such  designation  should  be  made,  ndd,  that  as  the  law  required 
the  clerks  of  the  boards  of  aldermen  to  publish  such  resolutions  and  ordi- 
nances, they  could,  in  case  the  city  authorities  neglected  to  designate  any  cor- 
poration papers,  publish  the  same  in  any  newspaper  published  in  the  said 
city.    Matter  of  DuRKm 269 

4.  In  dty  of  New  York — valuation  by  ward  assessors — §7,  chap.  826  qf 

1840 —  Irregula/rity  in  levying  assessment — corrected  under  %  27,  map.  888,  1870.  J 
It  is  a  sufficient  comipliance  with  the  requirements  of  section  7  of  chapter 
826  of  1840— providing  that  the  commissioners  or  assessors  for  making  esti- 
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mates  and  assessments  for  any  hiQ>royements  in  the  city  of  New  York, 
authorized  by  law  to  be  assessed  upon  the  owners  and  occupants  of  houses 
and  lots  shall,  in  no  case,  assess  any  house  or  lot  for  more  than  one-half  the 
value  of  the  same,  as  valued  by  the  ward  assessors  in  which  the  same  is  situ- 
ated— that  such  house  or  lot  has  been  valued  by  the  ward  assessors  at  any 
time  previous  to  the  imposition  of  the  assessment. 

Accordingly,  held,  that  where  the  property  of  the  petitioners  had  been 
valued  by  the  ward  assessors  in  the  years  1854, 1855  and  1856,  an  assess- 
ment might  be  imposed  thereon  in  the  year  1800,  though  no  valuation 
had  been  placed  thereon  after  1856. 

An  assessment,  exceeding  in  amount  one-half  of  the  value  placed  upon 
the  property  by  the  ward  assessors,  is  irregular  only,  and  may  be  corrected 
under  section  27  of  chapter  888  of  1870.      Matteb  op  Hbbrbw  Asylum 112 

Of  damages  an  property  benefited — measure  of — cAop.  287  of  1874 — 

OonsUtuionaii^  of — ItighJt  of  eminent  domain — noOee  to  persons  affected  by 
exercise  of. 

See  Long  Iblakd.  R.  R  Co.  «.  BENinBTT 91 

SeeMumciFAL  Corpobation. 

ABSIOKMENT—  Cf  daim.]  One  partner,  by  charging  himself  on  an 
accounting  with  his  copartner,  with  having  received  the  amount  of  a  part- 
nership claim  against  a  third  person,  becomes  the  owner  of  such  claim  in  his 
individual  right.    Vail  v.  Ttjthill 31 

Cf  interest  in  an  atsard,  on  tcidemng  and  straightening  Broadway,  New 

York  cUy,  under  ehap,  890  of  1869 — when  trust  created  Mereby — successive 
assignments — notice. 

See  SFBAB817.  Matob 160 

Cf  portion  of  an  indmsiNe  daim — erffM  cf. 

See  MuLFORD  v.  Hodgbs. 79 

Presumption  of  payment — cancellation  of — power  of  court  over — par- 
ties to  application  for.    Matter  of  Striker. 808 

ASSIGNEE  —  Cf  factor  selling  under  del  credere  commission  —  rights  of 

See  Fraitckltn  v.  Sfraoue 589 

ATTACHMENT — ^fect  cf,  on  bankrUpiey  proceedings  — liability  of  one  pay- 
ing over  m&ney  to  sheriff  under. 

See  DUFFIBLD  V.  HORTON 140 

Bffeet  of  adiudicaUon  ofbankruptcji  on. 

See  Brewers  and  Maltsters'  Ins.  Co.  v.  Davenport 264 

AtTCBXTEY—UabaUy  of,  for  malpractice.  ]  1.  On  the  10th  of  March,  1878,  the 
plaintiff  employed  defendants  to  procure  a  divorce  for  her  from  her  husband, 
and  agreed  to  and  did  pay  $1,500,  at  once,  to  defray  expenses  to  be  incurred 
by  them  in  proceeding  to  Berlin  to  ascertain  facts  upon  which  to  frame  a 
complaint,  and  agreed  to  pay  the  further  sum  of  $2,000  in  case  the  divorce 
wss  obtained  in  three  months  from  the  date  of  the  agreement.  An  order  was 
procured  in  the  action  for  the  service  of  the  summons  by  publication,  on  the 
ground  of  the  non-residence  of  the  plaintiffs  husband.  On  the  2d  of  June, 
1878,  a  final  decree  for  divorce  was  obtained,  and  the  plaintiff,  on  the  4th 
of  June,  paid  to  the  defendants  the  $2,000,  and  some  few  weeks  thereafter 
she  remarried. 

In  August  following,  the  husband  applied  to  have  the  divorce  vacated,  and 
subsequently  an  order  was  made  aUowing  him  to  come  in  and  defend  the 
action  on  account  of  gross  irre^larities  committed  by  the  defendants  in 
obtaining  the  -judgment.  In  this  action,  brought  by  the  plaintiff  to  recover 
the  moneys  paid  under  the  agreement  and  damages  for  malpractice,  held,  (1) 
that  as  the  plaintiff  had  paid  the  money  in  ignorance  of  the  fact  that  the 

Judgment  had  been  irregularlv  obtained,  she  was  entitled  to  recover  the  same; 
2)  uiat  as  the  judgment  haa  been  opened  on  account  of  the  ignorance  and 
negligence  of  the  defendants,  she  was  entitled  to  recover  the  aamages  sus- 
tained by  her  in  consequence  thereof.    Yon  Wallhoffen  v.  Nbwookbb.  . .  286 

Hon— Vol.  X.        78 
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ATTOBNEY  —  Continued,  paob. 

8. OloBim  far  servCees  againti  four  joiMy — cwigrmhent  of  cUUm  agaimt 

two  of  them  ordy^  Where  an  attorney  appeared  and  defended  an  action  for 
four  defendants,  and  subsequently  assigned  his  claim  therefor  against  two 
of  them  and  this  assignee  brought  an  action  therefor  against  them,  hM,  that 
the  claim  was  an  indivisible  one.  That  the  assignment  to  the  plaintiff  did 
not  assign  the  whole  claim  to  him,  and  the  claim  being  indivisible  did  not 
vest  him  with  any  separate  part  thereof.     Mulfobd  v,  Hodqes. 79 

Action  ly,  for  serviees  —  d^ense  that  charges  areexorbitant  andoppres- 

aive — reference  not  usuaJUy  ordered  %n  such  eaeee. 

See  Martin  v,  Windsor  Hotel  Co 804 

Unliquidated  demand  for  professional  services — aUovoance  of  interest 

upon — statute  fee  biU — not  eoncLuMve  as  to  their  value. 

See  Gallup  v.  Perue 525 

AWABD — AssignmerU  of  interest  in,  on  widening  and  straightening  Broad- 
ioay,  NevD  Tork  cUy — chap.  890  of  1869  —  when  trust  created  ther^ — sueees- 
sive  assignments  thereof —  notice 

See&FKAjaav.  Mayor 160 

BAILMENT — Loan  of  articles  for  a  epecifc  purpose — UatnUty  of  borrower,  if 
they  are  used  for  other  purposes — burden  of  proof  as  to  cause  of  injuries. 

iSs0  Buchanan  V.  Smith 474 

BANKBXJPTCY — AsfAgnee  in — action  to  recover  assets  of  bankrupt — in 
what  court  it  must  be  brouglU — jurisdiction  of  StcUe  court — of  United  States 
District  Court,  when  exdttsive — §  3  of  chap.  890  of  act  of  coerces  of  1874.] 
1.  By  section  3  of  chapter  890,  of  the  act  of  congress  of  1874,  providing 
"  that  the  court  having  charge  of  the  estate  of  any  bankrupt  may  direct  that 
anv  of  the  legal  assets  or  debts  of  the  bankrupt  *  *  *  shall,  when  such 
debt  does  not  exceed  $500,  be  collected  in  the  courts  of  the  State  where  such 
banknipt  resides,"  the  United  States  District  Court  is  vested  with  exclusive 
jurisdiction  over  all  actions  brought  by  an  assi^ee  to  recover  propertv  alleged 
to  have  been  transferred  by  the  bankrupt  in  violation  of  section  51^  of  the 
United  States  Revised  Statutes,  where  the  value  of  such  property  is  greater 
than  $500.    Olcott  v  Maclean 277 

3. §  2,  cha/p.  890,  of  1874.]    Although  prior  to  the  passage  of  the  act 

of  1874  the  State  court  had  concurrent  jurisdiction  with  the  IMted  States 
District  Court  over  such  actions,  yet  by  the  passage  thereof  such  jurisdic- 
tion was  withdrawn  from  it,  even  as  to  actions  theretofore  commenced  and 
then  pending  therein.    Id. 

8. Ejfedt  of  acgudieation  in,  on  attachment — Action  qf  interpleader — of 

assignee  in  bankruptcy  with  creditor  of  bankrupt — Jurisdiction  of  Staie  courts 
over.  ]  One  Davenport,  having  commenced  an  action  against  a  corporation 
created  in  the  State  of  Missoun,  procured  an  attachment  to  be  issued  therein, 
on  the  15th  of  September,  1878,  under  which  a  debt  due  from  the  plaintiff  to 
the  said  corporation  was  attached.  On  the  3d  of  November,  1873,  Davenport 
recovered  iudgment  in  the  said  action  and  issued  execution  thereon.  On  the 
second  of  October  a  petition  in  bankruptcy  was  filed  against  the  corporation 
in  Missouri,  and  on  the  eighth  of  November  it  was  duly  declared  bankrupt 

Davenport  and  the  assignee  in  bankruptcy  each  claiming  the  money,  the 
plaintiff  brought  tliis  action,  praying  that  the  court  would  decide  which  of  the 
two  were  entitled  to  receive  the  same.  Held,  that  as  the  attachment  was 
issued  within  four  months  of  the  filing  of  the  petition,  it  was  annulled  by 
the  subsequent  adjudication,  and  that  the  assignee  was  entitled  to  the  money. 

Hdd,  further,  that  this  was  not  an  action  to  recover  assets  belonging  to  the 
estate  of  the  bankrupt  within  the  meaning  of  the  amendment  of  the  bank- 
ruptcy act  of  1874,  depriving  the  State  courts  of  jurisdiction  over  such 
action,  but  was  brought  to  secure  a  decision  binding  on  the  contesting  claim- 
ants, declaring  to  which  of  them  the  debt  could  lawfully  be  paid,  and  that 
this  court  had  jurisdiction  over  the  same. 

Bbbwers  and  Maltsters'  Ins.  Co.  v.  Davenport 964 

4.  Efeet  of,  on  aitacfmieni — UabiUty  of  one  paying  over  money  to  sheriff 

wnder,]    An  assignment  to  an  assignee,  duly  appomted,  in  proceedings  under 
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BANKBT7FT0Y—  dmUniued.  paai. 

the  bankrupt  act,  dissolves  the  lien  of  an  attachment  issued  out  of  a  State 
court,  where  the  property  of  the  bankrupt  has  been  levied  upon  within  four 
months  of  the  commencement  of  such  proceedings. 

Where,  in  such  a  case,  the  person  owing  to  the  banknipt  the  money  levied 
upon  under  the  attachment  delivers  the  same  to  the  sheriff  upon  an  execution 
issued  upon  a  judgment  recovered  in  said  action,  not  knowing  that  an 
assignee  m  bankruptcy  had  been  appointed  after  the  attachment  and  before 
the  judgment,  he  is  liable  to  such  assignee  for  the  value  of  the  property  so 
deliver^.    Duffield  v,  Horton 140 

5. Act  of  1867  —  vilhen  Stctte  insolvent  law  suspended  byJ\  The  bankruptcy 

act  of  March  2, 1867,  did  not  take  effect  so  as  to  suspend  the  operation  of 
the  insolvent  law  of  this  State  until  June  1,  1867.    Auosburyv.  Crossican.  .  889 

6. PeUUonfoT  disehfvrge  under  State  law  —  r^nquishment  bypetUhmng 

Judffment  eredUor,  of  the  security  for  his  debt— form  of.  ]  A  petition,  for  the 
discharge  of  a  debtor  under  the  State  insolvent  law,  was  signea  by  a  judgment 
creditor,  who  indorsed  thereon:  "  For  vsdue  received  I  hereby  release  to  the 
assignee  to  be  appointed,  all  claims  on  the  estate  of  Charles  Grossman,  that  I 
have  by  reason  of  the  jud^ent  against  him  assigned  to  me."  Held,  that 
this  was  a  sufficient  compliance  with  the  provision  of  2  Revised  Statutes, 
86,  section  11,  requiring  any  secured  creditor,  who  siens  the  application,  to 
add  to  his  signature  a  declaration  in  writing  relinquishing  his  security  for  the 
benefit  of  alTthe  creditors  of  the  debtor.    Id. 

7. AppUeaHonfor  diseharffe  —  within  what  time  it  must  bemade  —  see,  29 

(f  bankrupt  act.]  Under  section  29  of  the  original  bankrupt  act,  providing 
that  "  at  any  time  after  the  expiration  of  six  months  from  the  adjudication 
of  bankruptcy,  or  if  no  debts  have  been  proved  against  the  bankrupt,  or  if 
no  assets  have  come  to  the  hands  of  the  assignee,  at  any  time  after  the  expi- 
ration of  sixty  days,  and  within  one  year  from  the  adjudication  of  bankruptcy, 
the  bankrupt  may  applv  to  the  court  for  a  discharge  from  his  debts,"  heid, 
that  the  requirement  that  the  application  should  be  made  within  one  vear 
from  the  adjudication  of  bankruptcy,  applied  only  to  those  cases  in  which  no 
debts  were  proved,  or  no  assets  nad  come  to  the  hands  of  the  assignee. 

Wood  v,  Hazbn 862 

8. Assignee  in  —  aeiian  by  judpment  creditor  against,  to  recover  value  of 

property  levied  on  by  sheriff  and  dehverd  to  assignee.]  On  the  28d  of  June, 
1878,  plaintiff  obtained  a  judgment  against  one  Fnnk,  and  on  the  twentv- 
sixth  issued  an  execution  thereon  to  the  sheriff,  by  whom  a  levy  was  made 
on  personal  property  sufficient  to  satisfy  the  same.  Frink  having  been 
adjudged  a  banimipt  in  the  following  August,  a  marshal,  under  an  order 
of  the  bankrupt  court,  demanded  of,  and  received  from  the  sheriff  possession 
of  the  said  property,  and  subsequently  delivered  the  same  to  the  defendant, 
Frink's  assignee  in  bankruptcy.  In  an  action  by  the  plaintiff  to  recover  the 
value  of  the  property,  held,  (1)  that  the  action  could  not  be  maintained  as 
for  a  wrongful  takmg  and  conversion  of  the  propertv,  as  the  plaintiff 
acquired  by  the  levy  no  sufficient  title  to  or  interest  in  the  same  to  sustain 
such  an  action;  (2)  that  it  could  not  be  maintained  as  an  enforcement  of 
an  equitable  lien,  acquired  bv  the  plaintiff  by  virtue  of  his  ludement,  on  the 
fund  in  the  hands  of  the  assignee,  for  the  reason  that  the  bankruptcy  court 
alone  had  jurisdiction  over  an  action  of  such  a  character. 

Aj^aoKiA.  Brass  Ain>  Copper  Co.  v.  Pratt 448 

Of  debtor — effect  of,  on  running  qf  statute  of  limitations. 

See  Yon  Saohs  v,  Erbtz 9S 

Act  section  28 — Within  what  time  application  for  discharge  of  bankrupt 

must  be  made. 

See  Wood  v.Bazss 362 

BUX  OF  BXCHANOE— Tfon^  of  consideration  — when  it  may  be  shown.] 
1.  In  an  action  upon  a  bill  of  exchange  against  the  drawer  thereof,  the  latter 
may  defeat  the  action  by  showing  that  there  was  no  consideration  therefor; 
except  when  it  has  passed  into  the  hands  of  a  bona  fide  holder  for  value 
before  maturity.    McCulixkih  v.  Hoffman 188 

2. What  evidence  proper  to  establish  it.]    Where  such  defense  is  inter- 
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goeed,  the  defendant  may  show  all  that  occarred  at  the  time  of  the  mak- 
\g  of  the  bill,  not  to  limit  its  effect  or  change  its  character,  but  to  establiBh 
the  absence  of  any  consideration  and  the  knowledge  of  the  plaintiff  of  that 
fact.    Id. 

BOABD  07  HEALTH —  Gf  Syracuse — power  of,  to  appoint  inspector  of 
mUk  —  destruction  of  impure  milk.]  The  board  of  health  of  the  city  of  Syra- 
cuse appointed  an  inspector  of  milk,  and  authorized  him  to  seize  and 
examine  all  offered  for  sale  in  that  city,  upon  having  reasonable  cause  to 
believe  that  the  same  was  below  the  standard  quality  of  pure  and  whole- 
some milk,  and  to  destroy  the  same  if  proved  by  him  to  be  below  such 
standard. 

In  an  action  to  recover  the  value  of  milk  so  seized  and  destroyed,  hM, 
that  the  board  of  health  had  power  to  pass  such  ordinance,  and  that  the 
inspector  of  milk  was  protected  thereby  while  acting  thereunder. 

Bl^zibb  v.  Millieb 485 

BOILEB  AND  "ENGUSTE —When  they  remain  personal  property  a/tar 
annexation  to  realty  —  chattel  mortgage  on  —  effect  of  giving. 

Bee  SissoN  v.  Hibbard 490 

BONA  FIDE  TJSBJOBASER  —  Uh/recorded  deed.]  Where  the  plaintiff,  at 
the  time  of  his  purchase,  knew  that  a  former  deed  had  been  given  and  lost, 
but  did  not  know  its  contents,  and  the  only  consideration  given  by  him  on 
the  purchase  is  a  mortgage  not  vet  due,  and  with  no  personal  covenant  on 
his  part,  the  lost  deed  having  afterwards  been  found  and  recorded,  hM,  that 
the  deed  to  the  plaintiff  was  not  entitled  to  priority  over  the  first  mentioned 
deed,  for  the  reason  that  he  was  not  a  bona  fide  purchaser  under  his  deed,  the 
only  consideration  therefor  being  a  mortgage  not  yet  due. 

SCHBOEDBB  V.  GOBNBT 4t8 

JSfeio  York  dty — opening  of  Broadtoay  in — chap.  890  <?f  1809 — asaignr 

ment  of  interest  in  an  award — wMn  trust  created  by — suecessiw  assignments — 
ybaee. 

See  Sfbabs  v.  Mayor 160 

Cf  a  new  note  substituted  for  an  old  one  which  was  usurious — rights  of. 

See  Shebwood  v.  Abcheb 78 

Cf  bonds  issued  by  railroad  company— alleged  fraudulent  statements 

in  bonds — what  facts  sufflaent  to  put  upon  inquiry. 

See  Catlus  v.  N.  Y.,  K  and  8.  R  R  Ck). 295 

Mortgagee  in  Tnortgagefor  existing  debt,  is  not, 

SeeYAif  Slyck  v.  Nbwton 664 

BONDS — Issued  by  railroad  company — aUeged  frcMdulent  statements  .in — 
Bona  fide  jpurchaser — what  facts  sufficient  to  put  upon  inquiry. 

See  Caylus  v.  N.  Y.,  K.  and  8.  R  R  Co 285 

'BOBSJyWEBi—Liabmiy  of,  for  articles  loaned  for  a  spedflc  purpose,  if  theiy 
are  used  for  other  purposes  —  burden  of  proof ,  in  case  ofimjury  to  a/rUdes,  as  to 
cause  thereof. 

See  Buchanan  v.  Smith 474 

BBEACH  OF  COVENANT  —  When  action  for,  maintainable  against  heir  at 
law  of  deceased  grantor. 

/Sm  Abmstbono  v.  Wing , 620 

BROADWAY  (NEW  TOBK  CITY)— Opening  of— chap.  890  oflBS9.]  1. 
In  proceedings  instituted  under  chapter  890  of  1809,  to  widen  and  straighten 
Broadway,  an  award  of  $40,000  was  made  to  the  defendant  Thompson  as  the 
owner  of  a  leasehold  interest  in  several  lots  taken  by  the  commissioners,  and 
confirmed  hy  the  court  December  28, 1870.  On  December  81, 1870,  Thonjp- 
son,  by  an  instrument  in  writing,  sold  and  transferred  to  the  plaintifiTs 
assignor  $12,202  out  of  the  said  award,  and  covenanted  therein  that  an  award, 
exceeding  in  amount  $12,262,  had  been  made  to  him  by  the  commissioners 
and  confirmed  by  the  court ;  that  there  were  no  liens  thereon  ;  that  he  had 
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BBOADWAT  (NEW  TOBK  CITY)—  ChnHnued.  pass. 

done  and  would  do  nothing  to  prevent  the  collection  of  said  amount,  and 
authorized  said  assignee  to  demand,  receive  and  receipt  for  the  said  sum,  and 
also  authorized  the  comptroller  or  chamberlain  of  the  city  to  pay  the  same. 

Sfbabs  V,  Matob 160 

2.  Amtfnment  of  interest  in  <m  awcurd — when  trust  created  by.  ]  Subse- 
quently the  Special  Term  of  the  Supreme  Court,  under  chapter  57  of  1871, 
vacated  and  set  aside  the  said  report,  and  appointed  new  commissioners  to 
make  a  new  assessment,  both  as  to  awards  for  damages  and  appraisements  for 
benefits.  In  these  proceedings  an  award  was  made  to  Thompson  of  $11,544, 
which  was  subsequently  confirmed  by  the  court  Meld,  that  the  assignment, 
with  the  covenants  therein  contain^,  created  between  Thompson  and  his 
assi^ee,  the  relations  and  all  the  obligations  of  a  trust  which  a  court  of 
equity  would  enforce  upon  any  specific  award  of  damages  which  might  be 
made  for  Thompson's  leasehold  interest  in  the  premise,  even  though  the 
award  referred  to  and  described  in  the  assignment  had  been  set  aside.    Id. 

8.  Successive  assignmenis — Notice.  ]    On  the  11th  of  January,  1871 ,  and 

prior  to  the  setting  aside  of  the  $40,000  award,  Thompson  executed  a  mort- 
gage to  one  M.  upon  the  lease  and  leasehold  premises  taken  for  said  widen- 
mg,  for  $12,850  and  interest,  which  said  mortgage  was  duly  recorded,  and  at 
the  same  time  assigned  the  said  sum  of  $12,850  out  of  the  $40,000  award. 
At  the  time  of  taking  the  mortgage  M.  had  knowledge  of  the  prior  assign- 
ment. Eddy  that  the  claims  of  1;he  first  assignee  upon  the  amount  finally 
awarded  were  superior  to  those  of  one  claiming  under  the  mortgage  and 
assignment  to  M.    Id, 

BX7BDEN  OF  PBOOF— ^«  to  eckuse  of  injwry  to  a/rtides  loaned,  when 
articles  cure  not  used  for  purpose  for  which  loan  was  made. 

See  BucHAifAN  f>.  Smith 474 

BT7SINE8S  —  Cof>enants  in  restraint  of — in  action  upon,  plainUff  must  show 
that  the  covenant  toas  founded  upon  a  valuable  consideration. 

See  Wbli^bb  v.  Hbbseb 481 

GEBTJjriOATE  —  Cf  service  of  summons  in  summary  proceedings.']  1.  A 
certificate  of  a  constable,  showing  a  service  of  the  summons  upon  the  defend- 
ant personally,  by  showing  the  original  and  delivering  a  copy  thereof  to  him, 
is  "  due  proofs"  of  the  service  thereof.    Peoflb  bx  kel.  Hughes  v.  Lamb,  848 

2 Error  in,  of  engineer,  as  to  price.']    The  plaintiff's  assignor  entered 

into  a  contract  with  the  trustees  of  the  town  oz  Morrisania,  by  which  he 
was  to  receive  fifty  cents  per  yard  for  all  filling  made  thereunder;  subse- 
quently the  engineer  gave  a  certificate  in  which  the  price  was  stated  at 
seventy-five  cents  per  yard,  and  certificates  of  indebtedness  for  the  amounts 
of  the  bills  so  certified  were  issued  by  the  board  of  trustees  of  the  said 
town.  Held,  that  as  the  engineer  and  trustees  were  only  the  agents  of  the 
corporation,  it  was  not  boimd  by  their  unauthorized  acts,  and  that  the  pay- 
ment could  not,  therefore,  be  regarded  as  a  voluntary  one. 

DONOHTTB  V.  MaYOB 87 

Of  mortgagors,  on  sale  of  mortage  to  third  parties^  when  it  operates  as 

cm  estoppel  to  plea  of  uewry. 

See  iHicHOLS  v.  Nussbattm 214 

OEBTIOBABI— JSoordf  ofpcUce  commissioners  of  New  York—  trial  before. 

See  Pboplb  bx  bel.  Skahan  v.  Police  Oommissionbbs 106 

OHAKBEB  OBDE&  —  Of  couiity  judge  —  appeal  from  —  can  only  be  taken 
after  order  has  been  entered  %n  the  county  clerJds  office. 

See  Pool  v.  Saffobd ' 497 

OHABAOTEB —  Testimony  of  witness,  as  to  general  r^mtcttion  —  what  gues- 
turns  may  be  asked. 

See  Cabfenteb  v,  Blakb. 858 

GHABTBH-PABTT  —  Tonnage  of  vessel  given  in — when  not  eonetfumee. 

See  DoLZ  v.  Mobbib 201 
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OHATTEL  MOBTOAOE  —  eerHfied  copy  of—  odmimNe  m  mdmce  of  the 
date  ofJUing,  but  not  of  the  existence  and  execution  of  the  mortgage. 

See  BuKDERLiN  V,  Wyican 483 

On  pereonal  property— annexation  to  realty — effect  of 

See  S1B8ON  V,  HiBBARD 420 

CHBCK — WTien  money  in  bank  bound  by.]  Where  a  check  was  drawn  bj 
an  insurance  company  in  settlement  of  a  loss,  but  the  money  was  withdrawn 
by  the  receiver  of  such  company  before  presentation  thereof,  ?iM,  that  the 
holder  was  entitled  to  have  the  amount  of  such  check  paid  by  the  receiyer 
out  of  the  funds  so  withdrawn.    Merrill  v.  Andkbson 604 

dJENT: 

See  Attornbt  Ain>  CLiEirr. 

CLUBS — Liability  of  members  of —  Juno  terminated,]  Where  a  body  of  gen- 
tlemen join  themselves  together  for  social  and  recreative  purposes,  and 
assume  a  name  imder  which  they  incur  liabilities,  the  members  thereof 
become  jointly  liable  for  any  indebtedness  thus  incurred,  and  each  mem- 
ber continues  liable  so  long  as  he  remains  a  member  of  such  body,  and 
until  he  notifies  the  creditors  thereof  of  his  withdrawal  therefrom. 

Park  v.  Spauldinq 128 

OODE — §  110 — Beauiring  an  aehnotoledgment  or  promise  '*  to  be  in  writing"  to 
take  a  daum  out  of  ike  statute  of  limitations.]  This  section  was  designed  to 
introduce  no  new  principle  applicable  to  reviving  stale  demands,  but  solely  to 
prevent  the  revival  of  such  demands  by  loose  om  declarations. 

Kjscaid  v.  Archibald 9 

g  118—  The  committee  of  the  person  and  estate  of  a  hinatie  is  not  the 

trustee  of  an  express  trust  toithin  the  meaning  of. 

See  Burnett  v.  Bookbtavbr 481 

§  1^ — Venus — rigJUof  sheriff  to  ehangeit  to  his  county.]    In  an  action 

against  the  sheriff  and  attaching  creditors,  praying  that  they  be  compelled  to 
determine  their  conflicting  claims  to  property  attached,  held,  upon  the  appli- 
cation of  the  shcrifE,  that  he  was  entitled  under  section  124  of  the  Code  to 
have  the  place  of  trial  changed  to  his  county.    Wintjen  v.  Verges 576 

§  171  —  When  pleadings  cannot  be  amended  upon  the  trial  under. 

See  Phillips  v.  Melville 211 

§  288 —  TTis  awing  by  non-residents  €f  the  bond  of  indemnity  required 

by— does  not  reUew  memfi-om  giving  security  for  costs  as  required  by  part  8, 
(jAop.  10,  title  2,  section  1,  of  the  Bemsed  Statutes. 

See  Hodges  «.  Porter 244 

§  268  —  Motion  for  new  trial — interlocutory  Judgment.  ]  After  the  entry 

of  an  interlocutory  judgment  or  decree,  not  authonzing  a  final  jud^ent, 
but  directing  further  proceedings  before  a  referee  or  otherwise,  a  motion  for 
a  new  trial,  on  a  case  and  exceptions,  may  be  made  under  section  268  of  the 
Code,  without  taking  any  appeal  from  such  judgment  or  decree. 

Semble — Such  motion  cannot  be  made  in  case  of  a  trial  before  a  referee. 

Such  motion  does  not  stay  proceedings  under  the  interlocutory  judgment 
or  decree.    Bennett  v.  Austin 451 

§  277 — Bepleoin  —form  of  wrdiet  and  judgment,  in  action  of. 

See  Phillips  v.  Melyille 211 

§  306  —  When  one  of  seiierai  dtfendanis  entitled  to  costs.  ]    Where,  in  an 

action  brought  against  several  defendants,  the  plaintiff  succeeds  as  to  some 
and  fails  as  to  the  others,  the  successful  defendants  are  only  entitled  to  costs 
when, 

(1)  They  are  not  united  in  interest  with  those  against  whom  the  plaintiff 
recovers; 

(2)  They  have  interposed  a  separate  defense  by  a  separate  answer;  and 
when, 

(8)  CJosts  are  awarded  to  them  by  the  court.    Park  v.  Spaulding 128 

§  886 —  Costs — accruing  ctfter  offer  of  judgment— whsn  action  is  tried 

btfore  the  expiration  of  ten  days  from  the  offer. 

See  Herman  v.  Lyons Ill 
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g  809 — applies  to  proeeedingi  under  chap,  894  of  1870.1    The  inquiry  as 

to  the  effects  of  a  deceased  person  authorized  by  chapter  894  of  1870  is  subject 
to  the  restrictions  of  section  899  of  the  Ck>de,  prohibiting  the  admission  of 
evidence  given  by  parties  interested  in  the  proceedings  as  to  personal  trans- 
actions with  dec^sed.    TiLTON  V.  Obmsbt 7 

§899 — Confiermtion  vith  deceased.]    Although  under  this  section  of 

the  Code,  a  party  to  an  action  may  testify  as  to  a  conversation  between  the 
deceased  ana  a  uiiid  person  which  he  has  overheard,  so  long  as  such  testi- 
mony is  limited  to  what  was  neither  a  personal  transaction  nor  communica- 
tion between  the  witness  and  the  deceased,  yet  this  rule  does  not  prevail 
when  the  third  person  is  an  agent  for,  and  is  acting  in  the  interest  of  the 
witness.    Head  «.  Tbbtbb 548 

OOlOnaSIOJil -- EBaminaiion  qf  toUneu  on  —  annoer  to  oross-itUorrogato- 
ries — by  tohom  they  may  be  read  in  evidence. 

See  Marshall  «.  Watbrtown  Steam  EiraEinfi  Company 468 


OOMHISSIONEB  OF  HIGHWAYS  —  Order  directing  retmval  of  enoroaeh- 
ment — form  of  token  signed  by  orUy  hoo  eommissumers.]  1.  Where  an  order, 
directing  the  removal  of  an  encroachment  upon  a  public  highway,  is  signed 
by  only  two  of  the  commissioners,  it  must  clearly  appear  upon  the  face  thereof 
that  afi  of  the  commissioners  were  notified  to  attend  a  meeting  to  deliberate 
thereon. 

The  order  should  contain  the  words,  "all  the  commissioners,"  or  their 
equivalent;  words  that  may  or  may  not  mean  "  all "  are  not  enough. 

Quesre,  as  to  what  is  a  siifficient  notice  of  the  purpose  of  the  meeting. 
Phillips  «.  Bchumackeh 405 

3.  Chapter  482  of  1875— fu>^  a  local  biU-^eonstihUionaiity  of]  Chap- 
ter 482  of  1875,  entitled  "An  act  to  confer  on  boards  of  supervisors 
further  powers  of  local  legislation  and  administration,  and  to  res^late  the 
compensation  of  supervisors,"  is  not  a  local  bill  within  the  meanmg  of  the 
constitutional  provision  (art.  8,  sec.  16),  providing  that  no  private  or  local 
bill  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title;  and  even  if  it  were  so,  it  embraces  but  one  subject,  which  is  distinctly 
expressed  in  its  title.    Id. 

8. JPmoer  of  board  of  supervisors  to  reduce  width  of  hightoay.]  Subdi- 
vision 10  of  section  1  of  said  act,  conferring  upon  boards  of  supervisors 
authority  "  to  authorize  the  laying  out  of  highways  of  a  less  width  than 
is  now  required  by  law,  and  reducmg  the  width  of  highways  now  in  exist- 
ence," coiuers  no  power  upon  such  boards  to  adopt  a  resolution  or  ordinance 
which  shall  have  the  effect,  propno  vigore,  of  establishing  such  a  road  or 
reducing  the  width  of  one  already  in  existence,  but  merely  authorizes  them 
to  provide,  by  suitable  legislation,  for  the  doing  of  those  acts  by  commis- 
sioners of  hifl^hways,  or  such  other  suitable  agencies  as  the  boards  may,  in 
their  discretM>n,  appoint.    Id, 

4. Ifotice  to  parties  interested.]    Under  said  act  the  boards  have  no 

power  to  authorize  proceedings  in  such  cases  without  an  application  from, 
or  notice  to  parties  interested  therein,  and  without  giving  such  parties  an 
opportunity  to  be  heard.    Id, 

5. Proper  procedure  by  supervisors.]    The  proper  way  to  exercise  the 

power  conferred  by  the  act  would  be  to  pass  an  act  authorizing  the  com- 
missioners of  highways  of  the  town,  or  the  other  officers  or  persons  desig- 
nated bjT  the  boara,  to  entertain  proceedings  to  reduce  the  width  of  the  rot^ 
in  question  on  application  and  notice  as  specified  in  the  act.    Id, 

6.  Ifot  agent  of  town.]    The  relator,  an  overseer  of  highways,  under 

the  directions  of  the  commissioner  of  highwavs  of  the  town  of  Esopus, 
removed  obstructions  from  what  was  claimea  to  be  a  highway.  Subse- 
Quently,  one  Cole  brought  a  suit  against  him  for  trespass,  on  the  grourd  that 
the  road  was  not  a  public  highway,  but  belonged  to  said  Cole,  and  recovered  a 
judgment  for  twenty-five  doUars.  From  this  judgment  relator  appealed  to 
the  Qeneral  Term  and  Court  of  Appeals,  where  the  judgment  was  aflSirmed. 
No  notice  of  the  action  or  the  appeals  was  given  to  me  town. 
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Subeequentlj,  this  application  was  made  for  a  mandamui  to  compel  the 
town  to  pay  the  relator  $2,711.47,  for  the  amount  of  the  Judgment,  and  the 
costs  ana  expenses  of  the  action.  SM,  that  he  was  not  entitled  to  a  man- 
damtu,  (1)  because  he  had  failed  to  give  notice  to  the  town  of  the  action  or 
the  appeals,  and  thereby  prevented  it  from  taking  charge  thereof ;  and  (2) 
because  the  commissioner  of  highways  was  not  the  agent  of  the  town,  and 
it  was  not  liable  for  his  acts.    Reoflb  ex  rbl.  Van  Kburen  «.  Auditob.  .  551 

OOMMITTEB  —  Of  estate  andperttm  qfhinaiio  —  ca/nnot  bring  action  of  efect- 
ment.'^    1.  The  committee  of  the  estate  and  person  of  a  lunatic  cannot  bnng, 
in  his  own  name,  an  action  to  recover  the  possession  of  real   proi>erty 
alleged  to  have  belonged  to  the  lunatic  prior  to  his  ap^intment. 
Such  action  must  be  brought  in  the  name  of  the  lunatic. 

BURNBTT  «.  BOOKSTAVEB 481 

2. 2fot  tnutee  qf  an  express  trust.  ]    Such  a  committee  is  not  the  trustee 

of  an  express  trust,  within  the  meaning  of  section  118  of  the  Code  of  Pro- 
cedure.   Id, 

OOKMOK  G  AB&IEB — Perishable  property  —  transportation  of  by  raMroad 
company  —  duty  of  company  as  to  —  reeewtfor  —  Value  —  evidence  as  to. 

iSwTiBRNKTO.  N.  Y.  0.  awdH.  R  R  R  Co 569 

DeHoery  of  goods  to  wrong  person  —  UabiUty  for — disHnetion  between 

liability  of  common  carrier  and  warehouseman. 

Bee  BcHBU  t>.  Ebib  Railway  Co 498 

OOKMOK  OOTJTSiOrL^Cffheeity  of  Troy —powers  of,  as  to  city  advertising 
—  notices  of  tax  sales. 

See  Francis  v,  Cttt  of  Trot 515 

OOXPULINT— FbrgoodssM—  NbnpayTnent  cfdaim—  need  not  be  alleged-- 


dem/urrer.'\  A  complaint  alleging  that  the  plamtiff  "sold  and  delivered  to 
the  defendant  certain  goods  of  the  value,  and  for  which  the  defendant  agreed 
to  pay  116468,"  is  sufficient,  and  it  is  not  necessary  to  allege  that  the  demand 
has  not  been  paid,  or  that  it  remains  due  and  unpaid  at  the  time  of  the 
action.    Salisbury  «.  Stinbon 242 

Indefinste  allegation  as  to  mesne  profits  in  —  must  be  olffeeted  to  btfore 

trial. 

Bee  Candbb  v,  Bubkb 850 

. In  action  upon  a  promissory  note  —  ryeed  not  allege  that  there  toM  any 

eonsider<ition  therefor. 

Bee  Undbbhill  v,  Phillifs 501 

OOHFBOMISE — Induced  by  fraudulent  representations — remedy  of  cred- 
itor— measure  of  damages -^evidence. 

Bee  Witbsidb  v,  Hyman 218 

OONDITIOK  —  Against  incumbrances  —  in  insurance  foUey  on  both  real  and 
personal  property  — poUey  awided  only  as  to  the  portion  incumbered. 

Bee  Mbbbill  v,  Agbicultubal  Ins.  Co 428 

CX)NDITIOM'AL  J>JSLrTSB,Y — Bubscription,^  Where  a  party  signed  a 
subscription  to  the  capital  stock  of  a  company  under  an  agreement  (not 
expressed  on  the  subscnption  or  in  writing)  that  the  subscription  was  to  be 
void  unless  certain  conditions  were  comphed  with — and  which  conditions 
were  not  complied  with — the  defendant  objecting  to  signing  the  paper  when 
presented  to  him,  because  the  conditions  were  not  therein  stated,  but  being 
informed  by  plaintiff's  agent  that  it  would  not  be  valid  until  they  had  been 
complied  with;  held,  that  the  defendant  should  be  allowed  to  prove  that  the 

gaper  was  signed  upon  said  conditions,  and  that  if  he  succeeded  in  so  doing 
e  was  entitled  to  a  judgment  in  his  favor. 

Bbbwbbs'  Fibb  Insurance  Co.  v,  Bubgeb 56 

CONDITIONAL  SXTBSOBIFTlbN'—  To  capital  stock  of  a  eompany-^eon- 
tract— reducing  <:fpa/rt  to  writing — does  not  preclude  oral  evidence  of  the  residue 
— conditional  dekoery. 

^  Bbbwebb' Fibb  Insubanob  Co.  v,  Bubobb 56 
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OONTLIOTING  OT<ATMS  —  lb  reai  property  A  Proceedings  to  determine 
conflicting  claims  to  real  property  are  maintained  b  j  one  who  is  in  possession 
of  real  property,  claiming  title  thereto.     Sghrobdbr  «.  Gubnbt 418 

OONSIDEBATION'  --  Promm  to  pay  debt  of  (mother  —  etattUs  of  froMde^X 
Where  a  promise  is  made  to  answer  for  the  debt,  default  or  miscarriage  of 
another,  the  consideration  thereof  must  appear  either  expressly  or  by  neces- 
sary implication,  in  the  note  or  memorandum  in  writing  required  by  the 
statute  of  frauds.    Castlb  «.  Bbabdslby 843 

Natwre  €f —  required  to  euetam  a  eovenarU  in  restrairU  of  trade. 

See  Wellbb  «.  Hebsbb  431 

Bequired  to  miMt<Un  relectae  of  doioer  by  wife — c^kip.  875  <>f  1849. 

See  OusBY  V.  Cubby 836 

For  bin  cf  ^fBdumge — wcmt  of — when  it  may  be  thown  what  evidence 

proper  to  estabUeh  it. 

See  McCuLLOCH  v.  Hoffman 188 

Promieeory  note  —  complaint  in  action  upon — coneideration  need  not  be 

dOeged. 

See  Undbrhill  v,  Phillifb 691 

OONSTABIiE — In  JvMice'%  Ootirt  —  eertifleate  of  eerviee  of  ewmmons  in  tup- 
plementary  proceedinffe  by — w  due  proof  of  the  service. 

See  Pboplb  ex  rbl.  Hughes  v.  Lamb 848 

OOKSTlTUTiON  (IT.  &.)—Art,  1,  %  8,  eubd.  S— regulating  commerce— 
State  taxation  on  capital  employed  in  bueinese  of  eamorting — validity  of 

See  Pboflb  bx  rbl.  Hanbmak  «.  Tax  OoMMisgiONERa 266 

Art.  1,  §  9,  subd  6  — proJiibiting  tax  on  articles  exported  from  any  State 

—  State  taxation  on  capital  employed  in  business  of  exporting  ^taiUdity  of 

See  Pboflb  ex  rbl.  Hajvemait  v.  Tax  Commissionbbs 266 

Art.  1,  §  10 — prohibiting  Stales  from  laying  dvMee  on  imports  or  exports 

•—Stale  taxation  on  capital  empioyed  in  business  cf  exporting — wtUdity  cf. 

See  People  ex  rel.  Hanbman  v.  Tax  Gommissiokers 266 

OONSTITTTTIOM'  (N.  Y.)  —  ehap.  287  cf  1874  is  constitutional— right  of 
eminent  domain — notice  to  persons  affected  by  exercise  of —  damages — mMxure  of 
— assesementcf,  uponproperty  beneficed. 

,  See  Long  Island  R  R  Co.  v.  Bennett 91 

Art.  6,  I  8 — Supreme  Court — general  jurisdiction  in  law  and  equity — 

equitable  jurisdiction  of—  extent  of 

See  Youngs  v.  Carter 194 

Art.  8,  §  IQ— providing  that  no  private  or  local  bill  shall  embrace  more 

than  one  subject,  etc.  —  chapter  483  of  1876,  entitled  "An  act  to  confer  on  boards 
of  supervisors  fwrtlier  powers  of  local  legislation  and  administration,  and  to  regu- 
die  6ie  compensation  of  supervisors"  w  n4>t  in  conflict  with. 

j8m  Phillips  v  Sohumakbr 406 

GONSTBXTOnOM'  —  Cf  power  cf  attorney. 

See  Craighead  v.  Pbtebson 696 

CfvnU — advancement — when  interest  commences  to  run  on. 

See  Vebplangk  v.  Db  Went 611 

GOKTRA.OT — BypubUc  officers — duties cf,asto payment — when  personally 
liable  thereon.']  1.  The  defendants,  commissioners  appointed  under  chapter 
720  of  1869,  were  authorized  thereby  to  borrow  |10,000,  and,  in  addition 
thereto,  to  issue  town  bonds,  not  exceeding  $20,000  per  mile,  to  widen,  grade 
and  bridge  a  highway  known  as  the  eastern  boulevard,  the  town  authorities 
being  directed  to  deliver  the  bonds  to  them  as  they  might  be  needed.  The 
plaintiffs  contracted  with  the  defendants  to  build  a  bndge  upon  said  high- 
way for  $19,864,  to  be  paid  in  bonds.  Upon  applying  to  the  commissioners 
for  payment,  after  the  completion  of  the  work,  they  were  informed  that  all 
the  bonds  authorized  by  the  act  had  been  issued  to  other  persons  for  con- 
structing the  highway. 

Hun— Vol.  X        79 
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OONTBAOT  —  Continued,  paob. 

In  an  action  by  the  plaintiffs  to  charge  the  def enaants  personally  with  the 
amount  due  under  the  contract,  heUd,  that  they  were  entitled  to  recover.  Hdd^ 
further,  that  their  riffht  to  recover  was  not  affected  by  the  facts  that  the  con 
tract  was  made  by  me  defendants  as  commissioners  and  not  as  individuals, 
and  that  it  contained  a  clause  providing  that  they  should  not  be  held  to  any 
individual  liability  whatever.     Paulding  c.  Ck>OFEB 20 

2.  To  furnish  material — wordM  ** more  or  less"  tn^meaninffof,]    On 

the  28th  of  October,  1873,  the  plaintiff  entered  into  an  agreement  with  the 
defendant,  whereby  he  agreed  to  deliver  "  2,000  cubic  yards  of  sand  •  »  » 
mare  or  less"  the  contract  to  be  duly  completed  and  performed  on  his  partbv 
October  1, 1874.  In  pursuance  of  requisitions  duly  made  by  defendant  s  engi- 
neer, all  bearing  date  prior  to  October  1, 1874,  materials  were  delivered  there- 
under largely  in  excess  of  the  quantities  therein  specified.  A  portion  of  the 
materials  were  delivered  after  October  1,  1874,  but  no  objectiom  to  the  recep- 
tion thereof  was  made  by  the  defendant  either  on  the  ground  of  delay  or  as 
being  in  excess  of  the  amounts  prescribed  in  the  contract 

In  an  action  brought  by  the  plaintiff  to  recover  the  contract-price  of  the  mate- 
rials delivered  in  pursuance  of  the  contract,  the  defendant  insisted  that  no 
recovery  could  be  had  for  the  materials  furnished  in  excess  of  the  quanti- 
ties specified  in  the  contract.  Held,  that  the  quantities  specified  were  esti- 
mates only,  and  could  be  increased  by  requisitions  duly  made  by  the  defend- 
ant's officers,  and  that  such  requisition  having  been  made,  and  materiids 
delivered,  in  pursuance  thereof,  to  and  accepted  by  the  defendant,  it  was 
liable  for  the  price  thereof.    Harbikgton  v,  "Mjlyob. 248 

3.  Mror  in  eeridflccUe  'of  engineer  as  to  price —  VduTUaay  payment — 

CorporaMon  —  not  hound  by  unauthorized  payment  by  agentsS\  The  plaintiff's 
assignor  entered  into  a  contract  with  the  trustees  of  the  town  of  Morrisania, 
by  which  he  was  to  receive  fifty  cents  per  yard  for  all  filling  made  there- 
under. Subsequently  the  engineer  gave  a  certificate  in  which  the  price  was 
stated  at  seventy-five  cents  per  yard,  and  certificates  of  indebtedness  for  the 
amounts  of  the  bills  so  certified  were  issued  by  the  board  of  trustees  of  the 
said  town.  Hdd,  that  as  the  engineer  and  trustees  were  only  the  agents  of 
the  corporation,  it  was  not  bound  by  their  unauthorized  acts,  and  that  the 
payment  could  not  therefore  be  regarded  as  a  voluntary  one. 

DONOHUE  V.  3[ator 87 

4. Negotiable  certificates  of  indebtedness — etfecl  (f  tranrfer  thereof  ]  Nego- 
tiable certificates  of  indebtedness  were  issued  to  the  contractor,  who  there- 
after transferred  them  to  purchasers  in  good  faith.  Eddy  that  he  thereby 
made  himself  liable  for  the  value  of  the  certificates  so  transferred.    Id, 

5. Whenentire — par  tial  delivery  under  —  destruction  qf  property  by  flre — 

teho  must  bear  loss.]  On  the  sixteenth  of  July,  defendants,  who  were 
paper  manufacturers,  agreed  to  purchase  of  the  plaintiff  twenty  bal^  of 
rags,  stating,  "  We  should  prefer  to  have  them  after  the  first  of  August, 
as  that  is  our  time  for  taking  account  of  stock,  and  we  cannot  con- 
veniently discount  our  paper  till  after  that  time."  On  the  eighteenth 
of  July  plaintiff  shipped  ten  bales  to  the  defendants,  stating,  by  letter  not 
received  till  after  the  nineteenth,  that  they  "  had  to  do  it  to  make  room,"  and 
that  they  would  ship  the  other  ten  as  ordered.  On  the  morning  of  the  nine- 
teenth of  July  the  ten  bales,  with  other  rags,  were  delivered  and  received — 
though  without  knowledge  that  they  were  part  of  those  purchased  from 
plaintiff — at  defendants'  warehouse.  On  the  afternoon  of  that  day  the 
warehouse  took  fire,  without  any  fault  of  the  defendants,  and  the  rags  were 
consumed. 

In  an  action  to  recover  the  value  thereof,  hdd,  (1)  that  the  contract  was  an 
entire  one  for  the  delivery  of  twenty  bales;. that  the  ten  bales  delivered  on 
account  thereof  remained  at  plaintiff's  risk;  (2)  that  by  the  contract,  the  rags 
were  not  to  be  delivered  until  August  first,  and  that  the  defendants  were  not 
responsible  for  what  might  be  dehvered  before  that  time. 

CoBRiOAK  tj.  Sheffield 227 

6. Acceptance.]    That  there  was  no  acceptance  of  the  rags  and  no 

opportunity  for  such  examination  as  defendants  nad  a  right  to  ms^e,  before 
deciding  whether  to  accept  or  reject  them.    Id, 
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7.  Affre&ment  to  Isa/foe  property  by  ynU.\    Where  one  person  renders 

serrices  to  another  in  the  expectation  of  receiving  a  legacy  from  him,  rely- 
ing solely  upon  the  testators  generosity,  there  being  no  contract,  either 
express  or  implied,  that  compensation  shall  be  made  therefor  by  will,  and 
the  party  for  whom  the  services  are  rendered  dies  without  making  such  pro- 
vision, no  action  wiU  lie  in  favor  of  the  person  rendering  the  same. 

Sha^kespeasb  «.  Markham 311 

8. Must  he  certain  and  definite.  ]   Where,  however,  a  certain  and  definite 

contract  to  leave  property  by  will  is  clearly  established,  and  the  promisee 
has  fully  performed  the  contract  on  his  part,  a~court  of  equity  will,  in  a  case 
free  from  all  objection,  either  on  account  of  inadequacy  of  consideration  or 
of  other  circumstances  rendering  the  claim  inequitable,  compel  a  specific 
performance  thereof.    Id, 

9.  Specific^  performan(ie.'\    Specific  performance  of  such  a  contract 

refused  in  this  case,  for  the  reason  that  the  terms  and  provisions  thereof 
were  not  sufficiently  certain  and  definite.    Id. 

10.  Services  rendered  in  expectoHan  of —remedy  of  party  pefforming.] 

Where  the  contract  is  too  indefinite  and  uncertain  to  authorize  a  decree  of 
specific  performance,  the  remedy  of  the  party  who  has  rendered  the  services 
is  to  bring  an  action  before  some  tribunal  competent  to  pass  upon  a  disputed 
claim,  to  recover  the  actual  value  of  the  services  rendered,  as  upon  a  quantum 
meruit.    Id. 

11.  Meaeure  of  eompenaation.]    The  measure  of  damages  in  a  case  in 

which  the  claimant  seeks  to  recover  on  an  agreement  to  support  and  main- 
tain the  testator  during  the  term  of  his  natural  life,  is  the  amount  which  the 
board  of  the  testator,  and  his  nursing  during  his  last  illness  were  reasonably 
worth,  less  the  value  of  any  services  rendered  by  him.    Id 

12.  Cfsale  at  purchaser^ s  option,  on  notice --eanstrueUon  cf.^  This  action 
was  brought  upon  a  contract  for  the  sale  of  oil,  which  was  in  the  following 
form:  "Sold  to  Mr.  T.  A.  Shaw  ♦  ♦  ♦  of  account  of  B.,  ten  thousand 
(10,000)  barrels  of  crude  petroleum  •  ♦  ♦  oil,  to  be  delivered  at  buyer's 
option,  at  any  time  from  the  24th  day  of  September,  1874,  to  the  81st  day  of 
December,  1874,  *  •  *  to  be  paid  for  in  cash  as  delivered,  with  ten  days* 
notice  from  buyer  to  seller  *  •  *  if  no  notice  is  given  contract  to  expire  on 
the  81st  day  of  December,  1874"  Hdd,  that  the  meaning  of  the  provision, 
that  if  no  notice  was  given  the  contract  was  to  expire  December  81,  1874, 
was  that  the  right  to  call  for  the  oil  on  ten  days'  notice,  and  the  consequent 
obligation  to  deliver  it,  should  end  on  that  day.  It  was  not  intended  to  pro- 
vide that  the  obligations  of  the  purchaser  should  be  annulled  by  a  failure 
to  give  the  notice,  and  that  there  should  be  no  remedy  thereafter  for  breaches 
existing  on  that  day.    Bubhnell  «.  CHAUTAuquE  Co.  Nat.  Bakk. 878 

18. NaMonai  bank  —  contract — uUra  idres.  ]    The  defendant,  a  national 

bank,  indorsed  upon  the  back  of  the  contract  at  the  time  it  was  made,  that 
Shaw  had  on  that  day  deposited  in  it  $2,500,  "  to  be  held  by  us  as  collateral 
security  for  the  faithful  performance  of  the  within  contract."    Held, 

(1)  That  it  was  within  the  power  of  the  bank  to  enter  into  the  said  con- 
tract (2)  That,  even  if  the  contract  were  ultra  vires,  yet  as  it  was  not  illegal, 
the  defendant  was  estopped  from  setting  up  that  defense,  as  it  would  be  a 
fraud  upon  the  plaintiff  to  allow  it  so  to  do,  he  having  entered  into  the  con- 
tract relying  thereon.    Id 

14 Of  sale — token  tiUe  passes.  ]  Plaintiff  and  defendants  having  entered 

into  an  agreement  fpr  the  sale  of  certain  hops  by  the  former  to  the  latter,  the 
same  were,  in  pursuance  of  the  direction  of  the  defendants,  delivered  to  the 
stationmaster  at  a  designated  raiboad  station,  the  defendants  a^eeing  to 
pay  for  them  there.  At  the  time  of  the  delivery  the  plaintiff  instructed 
the  agent  to  deliver  them  upon  the  receipt  of  the  purchase-price  thereof. 
After  the  hops  had  been  at  the  station  for  a  few  days  they  were  stolen. 
BM,  that  the  title  to  the  hops  had  passed  to  the  defendants,  and  that  they 
were  liable  to  the  plaintiff  for  the  price  thereof.    Mobey  v.  Msdbxtbt 540 

Affreement  to  skaremoney  overpaid  toUhited  States,  ifrecfftered  —  int&retA 

thereon,  foUows  principal. 

See  Babbet  v,  Ludinoton 806 
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Anie^nupHcU   offreement — rele<ue   of  doto&r  by  mfe -^  eonnderation 

reqtdred  to  ituUUn  it — chap,  876  of  1849. 

See  CuBBT  V,  Curbt 866 

Brecush  <jf — mttufwrt  of  damage — AgreemarU  to  redds  with  perton  in  oonr 

nderation  of  board,  etc.  —  Sale  of  furrdbiire  mads  neceesa^  by  so  doing — loi$ 
upon  9uch  icUe — cannot  be  recovered  in  action  for  breach  of  contrast. 

iSstf  CAia>T«.  Cakdt 88 

JHoinble  and  indimMble  daima — how  diitinguished — Anigwnwnt  of  por- 
tion of  indim9ff)le  claim — efect  of,  ' 

See  MuLFOBD  v.  Modgbs 79 

Principal  and  surety — relation  between  grantor  and  grantee  amtming 

payment  of  mortgage — extention  of  time  of  payment. 

See  Mbtbb  v.  Lathbop 66 

Charter-party —  Ibnnage  of  vessel  given  in — not  conclusive. 

See  DoLZ  v,  Mobrib 201 

Usury — teubstituMon  of  new  note  for  old  and  usurious  one — rights  cf 

bona  flde  hMder, 

See  Sherwood  v,  Abchbb 73 

L(fe  insurance — written  application  for — when  company  cannot  take 

advantage  of  mistakes  in. 

See  Tatlob  v.  Mutual  Benefit  Life  Ins.  Co 62 

Btffect  cf  agreement  of  mortgagee  to  eoBtend  time  of  payment  of  mortgage  — 

when  made  with  grantee  purchaeing  sutgect  to  the  mortgage  —  it  does  not  rSease 
mortgagor. 

See  Penfibld  v.  Goodrich 41 

Seducing  cfpa/rt  to  writing — does  not  preclude  oral  eddenee  of  ^  resi- 
due—  Oonditionaf  delivery. 

See  Bbbwbbs'  Sisa  iNa  Oo.  v.  Bubobb 66 

Clubs — UdbiUty  of  members  of—  how  terminated. 

See  Park  v.  Sfauldino 128 

Specific  performance,  when  ordered,  notwithstanding  failwre  of  plUmntiff 

to  tender  deed. 

See  BuBSS  v,  Koch 299 

In  restraint  of  trade  —  when  U  imposes  restrictions  upon  one  party  which 

wre  not  beneficial  to  me  other. 

See  Wbllbr  v.  Hbrbbb 481 

Promise  to  amMoerfor  debt  of  another  —  conMeration  must  appear  in 

note  or  memorandum  —  statute  of  frauds  —  effect  of  chapter  464  of  1863  upon. 

See  Castle  v.  Beardblet 848 

Policy  of  insurance  on  real  and  personal  property  —  condition  as  to 

incumbrances — policy  a/voided  only  as  to  the  portion  incumbered. 

See  Merrill  v.  Agricultural  Ins.  Co 428 

Iftfancy  a  drfense  to  —fraudulent  representations — w?ien  infamJt  Ua^ 

for —  adion  mtut  be  purdyfor  tort. 

See  Hewitt  v.  warren 660 

In  restraint  of  trade —  in  action  upon,  pUUnt^must  show  that  the  agree- 
ment was  founded  upon  a  valuable  consideration. 

See  Wbllbr  v,  Hersee 481 

CONVEBSATIONS  —  Between  assured  and  agent  of  the  company.]  Conver- 
sations  between  an  applicant  for  life  insurance  and  the  agent  of  the  insurers 
are  properly  admissible  in  evidence,  where  the  answers  of  the  applicant,  filled 
out  to  the  interrogatories  made  to  him  are  ambiguous,  as  to  what  took  place 
at  the  time  of  filling  out  the  answers. 

HiaoiNS  V.  Ph(bnix  Mut.  Life  Ins.  Co 469 

CONVEYANCE— iSu^'o^  to  mortgage  — effect  of  agreement  by  mortgagee  to 
extend  time  cf  payment.]  Where  a  mortgagee  enters  into  an  agreement  with 
one  to  whom  the  property  has  been  conveyed  subject  to  the  mortgage,  extend- 
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ing  the  time  of  payment  thereof,  he  does  not  thereby  release  the  mortgagor 
from  his  liability  upon  the  hond  executed  at  the  time  of  the  giving  of  the 
mortgage.    Pbnfieu>  «.  Qoodkich 41 

Belation  between  grarUor  cmd  grantee  aeafuming  paymeni  of  mortgage  — 

exieimon&f  time  qf  payment  cf  mortgage  —  does  not  releaae  mortg<igor. 

See  Meter  t,  Lathbof 66 

Bewription  in — 8urf)ey  must  commence  at  place  of  beginning. 

See  Elliott  «.  Lewis 486 

COBPOBATION — Legal  exiit&nce  of — w?ien  party  estopped  flwn  denying.] 
1,  In  an  action  brought  by  the  plaintiff  against  one  Tigney  to  recover  the  pos- 
session of  certain  personal  property,  the  defendants,  to  prevent  the  delivery 
thereof  to  it,  gave  a  bond  reciting  the 'plaintiff's  claim  and  binding  them- 
selves for  the  delivery  of  the  property  to  the  plaintiff,  if  the  delivery 
thereof  should  be  adjudged  in  said  action.  In  this  action  brought  upon  the 
said  bond,  after  the  recovery  of  a  judgment  by  the  plaintiff  in  the  former 
action  and  the  return  unsatisfied  of  an  execution  issued  thereon,  the  defend- 
ants sought  to  amend  their  answer  by  putting  in  issue  the  corporate  existence 
of  the  plaintiff .    Bdd, 

(1)  That,  in  the  proper  exercise  of  its  discretion,  the  court  should  deny 
the  application; 

(2)  That  by  giving  the  bond  and  preventing  the  delivery  of  the  property  to 
the  plaintiff  in  the  former  action,  the  defendants  were  estopped  £om 
denying  its  legal  existenca    Loaners'  Bank  v.  Jacobt 143 

3.  lAdbiUty  of  trustees  of,  forfaihi/re  toJUe  report^right  of  each  creditor 

to  maintain  a  separate  action.]  Under  section  12  of  chapter  40  of  1848,  pro- 
viding that  upon  a  failure  to  file  the  report  required  by  the  act,  "  all  the 
trustees  of  the  company  shaU  be  iointly  and  severally  liable  for  aU  the  debts 
of  the  company  then  existing,  ana  for  all  that  shall  be  contracted  before  such 
report  shall  be  made,"  each  creditor  of  the  company  may  maintain  a  separate 
action  to  recover  the  debt  due  him  from  the  comptmy,  and  it  is  not  neces- 
sary that  aU  the  creditors  should  join  in  one  action.    Wiles  d.  Sutdam 578 

COBPOBATION  TAP^iR^New  York  cUy— failure  of  city  a/vUhoriHe»  to 
designcUe — duty  of  clerks  of  common  council,  as  to  publica^on  of  municipal  pro- 
ceedings. 

See  Matteb  of  Ditbkin 269 

COSTS —  Trial  fee — discontinuance  of  action  when  reached  on  the  calendar,] 
1.  After  an  action  had  been  noticed  for  trial  and  placed  upon  the  calendar,  ana 
just  as  it  was  about  to  be  moved  for  trial,  an  order  was  entered  discontinuing 
the  action  upon  payment  of  costs.    Bield,  that  the  defendant  was  not  entitlea 

to  include  atrial  fee  in  such  costs.    Sutphen  «.  Lash 120 

2. Qfer  of  judgment — costs  accruing  after,  ]  After  issue  had  been  joined 

in  this  action,  and  on  the  seventh  of  February,  an  offer  to  allow  judgment  to 
be  taken  against  him  was  served  by  the  defendant;  on  the  ninth  of  February 
the  cause  was  regularly  called  in  its  order  on  the  calendar,  an  inquest  taken 
therein,  and  the  costs  accruing  subsequent  to  the  offer  taxed  in  plaintiffs 
favor.  Held,  that,  as  ten  days  had  not  elapsed  from  the  service  of  the  offer 
of  judgment  to  the  time  of  trial,  the  plaintiff  was  entitled  to  disregfud  the 
offer  and  to  tax  the  costs  thereafter  accruing.    Hebman  v,  Lyons Ill 

8.  On  defcnUt  against  one  qf  two  dtfendaiUs.]    Where  a  judgment  is 

entered  in  an«ction  against  two  defendants,  and  only  one  answer,  the  one 
who  does  not  defend  cannot  be  charged  with  the  costs  incurred  by  the 
defense  of  the  other.    Howe  t).  Bishop 609 

4  Attorney  and  client — demand  for  professional  services,  ]    The  statute 

fee  bill,  althou^  evidence  bearing  upon  the  question  as  to  the  value  and 
amount  of  legal  services  rendered,  does  not  determine  the  question  as 
between  attorney  and  client    Gallup  t).  Pebub (S25 

BeadjustmeTU  of — when  granted — wTiat  directions  as  to  reacyustm&nt 

proper. 

See  MuRDOCK  «.  Adams 666 
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Potoer  cf  atirrogaie  to  dUow — Unwted  to  the  suecestful  party — 3  B.  8., 

233,  §  10 — chap,  369  of  1870,  §  9. 

See  N'oTBS  «.  Ohildrbn's  Aid  Society 289 

Seeurity  for — in*acUon  by  non-resident — ffiving  ths  band  reqtiired  by 

Oode,  %  238,  does  not  reUete  from  gwmg  security  for  coets — R.  S.,  part  8,  ehajL 
10,  «tte  2,  §  1. 

See  Hodges  v.  Porter 244 

When  one  ofe&deral  defendants  entitled  to — ^h,en  plaintiff  succeeds  as  to 

aome,  and  fails  a^sto  the  other  defendants. 

See  Park  o.  Sfauldino 128 

COTTNTEB^rLAIM — In  an  action  by  assigns  in  bankruptcy — reply  to — by 
assignee. 

See  Yos  Sachs  v.  Erbtz 95 

COUNTY  OOXTRT  —■  Btfunding  tax  unlawfuUy  collected.  1  The  Coanty  Court 
has  power,  under  chapter  695  of  1871,  upon  application  or  theparty  aggrieved, 
to  make  an  order  reauirlng  the  board  of  supervisors  to  refund  to  such  person 
the  amount  collectea  from  him,  of  any  tax  illegally  or  improperly  assessed  or 
levied,  only  in  cases  in  which  the  assessors  had  no  power  to  make  the  assess- 
ment, and  not  in  cases  in  which  they  had  power  to  act  hut  erred  in  its 
exercise.    People  ex  rel.  Hermancb  «.  Supbryibors 546 

Allegation  as  to  dtfendanfs  residence,  tohere  an  action  is  brought  in — what 

sufficient — Allegations  in  pleadings — relate  to  time  of  beginning  suit. 

SesBjjKSBv.  O'NiOL 494 

On  nonsuit  in — h>as  no  pau>er  to  order  exceptions  to  be  first  heard  at  the 

Genarai  Term. 

See  BoTD  t^.  Gronkritb 574 

Judge  of —  when  interested,  may  requMt  judge  from  another  county  to  hold 

court. 

See  Matter  of  Rters 93 

COUNTY  JTn}QiE'-Oh<jmber(Mrder  of-- appeal  fly>m,  can  only  be  taken 
order  has  been  entered  in  the  county  clerks  office. 

See  Pool  «.  Safford 497 

COXT&T  —  Cf  General SessumsofNew  York dty  —jurisdiction of— presumption. 

See  Matter  of  Jennings 310 

QOXTBLTB-T/LASLTlIklt— Judgments  of— review  qf.]  1.  The  legality  of  a 
judgment  of  a  court-martial,  where  such  court  had  Jurisdiction  and  power 
to  render  the  same,  cannot  be  reviewed  upon  a  Tidbeas  corpus,  issued  to  pro- 
cure the  discharge  of  one  conmiitted  to  the  county  jail  by  virtue  of  an  exe- 
cution issued  thereon.    People  ex  rel.  Underhill  v.  Fullerton 63 

8. Proceedings  cf,  wiU  not  be  er^oined,]    A  court  of  equity  will  not 

restrain,  by  injunction,  a  court-martial  from  trying  one,  subject  to  its  juris- 
diction, where  he  alleges,  as  the  only  ground  for  such  injunction,  that  he  has 
alreadv  been  tried  upon  the  same  charge,  and  that  he  apprehends  that  the 
second  trial  will  be  unfairly  conducted.    Pbrault  t>.  Rand 323 

COVENANTS— Jn  restraint  of  trade.]  In  an  action  by  the  plaintiffs  to 
recover  damages  for  the  breach  of  a  covenant  made  by  the  defendant  whereby 
he  bound  himself  not  to  engage  in  the  business  of  manufacturing  or  vending 
cabinetware  in  the  city  of  Buffalo  or  county  of  Erie,  hdd,  that  it  was  incum- 
bent upon  the  plaintiffs  to  allege  facts  in  their  complaint,  showing  that  the 
covenant  was  founded  upon  a  valuable  consideration. 

SemHe,  that  the  contract  is  invalid  when  it  imposes  restrictions  upon  one 
party  which  are  not  beneficial  to  the  other.     Wbller  d.  Hbrbbe 431 

Fbr  qtUet  enj&yment  in  lease — when  implied. 

^60  People  ex  rel.  Murphy  d.  Gednet. 151 

CBEDITOJEt  —  Fraudulent  conveyance — remedy  of]  The  Supreme  Court 
has  no  power  to  effect  a  transfer  of  the  title  to  land  by  directing  a  sale 
thereof  by  its  officers,  except  in  special  cases  authorized  oy  the  statutes  of 
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the  State.  In  suits  by  creditors  to  reach  lands  conveyed  with  mtent  to 
defraud  them,  the  decree  should  set  aside  the  fraudulent  conveyance  and 
permit  the  creditor  to  issue  an  execution  thereunder,  or  compel  the  debtor  to 
convey  to  a  receiver,  and  order  the  latter  to  sell.     Van  Wyck  v.  Baebb 89 

Eemedy  of  creditor — on  comproTnUe  induced  byfraudulerU  representor 

tianiof  debtor  —  measure  of  damages  —  Evidence. 

See  Whttsside  v,  Hymait 218 

*—  QT  marvufacturing  corporation — can  toithout  joining  toith  the  other  credit- 
ors sue  the  trustees  for  his  d^t,  on  failure  of  trustees  toJUe  report  as  required  by 
chop.  40  of  1848. 

Ae  Wiles  v,  Suydam 578 

fntmrrwAT.  LAW — Midsnce  of  another  distinct  crime,  for  purpose  of  show- 
ing intent — admissibility  of]  The  plaintiff  in  error  was  tried  and  convicted 
of  petit  larceny,  the  offense  having  been  committed  while  the  complainant 
was  changing  a  ten  dollar  bill  for  nim  on  Januarv  20,  1876.  Upon  the  trial 
the  prosecution  was  allowed  to  prove  that  he  had  attempted  to  commit  the 
like  crime  in  the  same  manner  on  the  29th  of  February,  1876,  in  order  to 
prove  intent.    Held,  that  the  evidence  was  inadmissible. 

PEOPIiE  BX  BEL.    GBOBOE  WiLLIS  t'.  JUSTICES 158 

Misnomer  in  indictment — pleas  in  ab<xtement — Demurrer  —  Disorderly 

house. 

Bee  Babnbsgiotta  «.  People .*  187 

Lotteries— what  anre—1  R  8.  (JEdm.  ed.\  619,  §  82. 

See  WiLSiNBON  o.  Gill 156 

CSOBS-EXAKIN ATION  —  General  reputation  —  wJuit  questions  may  be 
asked  asio.]  Although  usually  when  general  reputation  is  relied  upon,  it  is 
not  competent  to  give  in  evidence  specific  acts,  either  to  sustain  or  to  over- 
tf^row  such  general  reputation,  yet  when  testimony  as  to  general  reputation 
is  given  by  a  witness,  he  mav  oe  asked  upon  his  cross-examination,  with  a 
view  to  lessen  the  effect  of  his  testimonvas  to  general  reputation,  or  to  show 
a  bias  in  favor  of  the  party  who  has  called  him,  but  not  for  the  purpose  of 
establishing  the  fact  to  be  proved,  whether  he  has  not  heard  reports  which 
tend  to  contradict  the  purport  and  effect  of  his  testimony. 

Cabfentbb  V,  Blake 858 

CUKTlLiAGE  —  Meaning  of —  when  it  passes  with  demised  premises. 

See  People  ex  bbl.  Murpht  v.  Qednet 151 

CUTTUMTG  TUCBEB — Injunction  to  restrain  —  not  granted  for  mere  thread, 
unaccompanied  by  acts, 

SeeOtBXWW  «.  Winne 571 

DAICAGES  —  Measure  cf,']  The  damages  recoverable  in  a  case  in  which 
the  claimant  seeks  to  recover  on  an  agreement  to  support  and  maintain  the 
testator  during  the  term  of  his  natural  life,  is  the  amount  which  the  board 
of  the  testator  and  his  nursing  during  his  last  illness  were  reasonably  worth, 
less  the  value  of  any  services  render^  by  him. 

Shakespeare  v,  Mabkhah 811 

Action  to  recover,  for  negligent  kUUng  —  under  chap,  460  of  1847,  as 

amended  by  chap.  256  qf  1849  — jury  cannot  allow  interest  upon  their  verdict  — 
chap.  78  ^  1870  does  not  affect  actions  brought  before,  though  pending  at,  the 
time  of  its  enactment, 

SeeQooiLv.  N.  Y.  Gen.  and  Hud.  R  R  R  Co 426 

On  breach  of  a  contract  to  reside  with  a  person  in  consideration  cf 

board,  etc.  — sale  of  furniture  made  necessary  by  so  doing  —  loss  upon  such  sale 
cannot  be  recovered  in  action  for  breach  of  the  contract. 

Bee  Candy  v.  Candy 88 

Measure  of,  on  compromise  induced  by  flraudulent  representations — 

remedy  of  creditor. 

See  Whttestoe  v.  Hyman 218 
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DAMAGES — Chntinued,  pags. 

Meamre  of—  chap.  287  of  1874 — eonsHtutioruMy  of —  riff?U  of  oiMnent 

domain— notice  to  persons  ajfe^ed  by  exerdte  of — (usestmerU  of  damages  upon 
property  benefited. 

See  Long  Island  R  R  Co.  «.  Bennett. 91 

lAabQity  of  attorney  for  malpractice. 

iSstf  Yon  Wallhoffen  o.  Newcombb 286 

DEBTOB  AND  GBjsjjITOB — Bemedy  oforeditor—on  eompromiee  induced 
hyfrwudvlent  reprfisentaitione  ofdAtor — meaeure  ofdamagee — evidence. 

See  WHTTEsroE  v.  Htican 218 

Fraudulent  eon/oeyance — remedy  of  creditor. 

See  Van  Wyck  «.  Baker 89 

DBCEASXTD  VEBBOUXB—Snamination  as  to  efTeeta  of— chap.  894  <?/1870 
— inadmisnbiUty  of  te^imony  dffectionable  under  §399  of  the  Code — order  for 
deUoery  of  property  to  executor — emden^juet^f^ng—form  of  order, 

iW  llLTON  «.  ObMBBT 7 

DEED  —  I>e9eription  in  —  turwy  must  commence  at  place  of  hoginrwng,']  In 
determining  what  premises  are  conveyed  by  a  deed,  the  survey  mmrt  be 
commenced  at  the  place  of  beginning  desimated  in  the  deed,  unless  it 
clearly  appears  that  to  do  so  would  destroy  the  grant 

The  fact  that  to  conunence  at  said  point  womd  nve  to  the  grantee  more 
or  less  land  than  the  deed  calls  for,  does  not  authorize  a  departure  from  the 
general  rule.    Elliott  «.  Lewis 486 

DjsjtjsKSE  —  Infancy  — franidutcnt  representationB.  ]  1.  Where  the  substan- 
tive ground  of  an  action  against  an  infant  is  contract,  as  well  as  where  the 
contract  is  stated  as  an  inducement  to  an  alleged  tort,  infancy  is  a  defense. 

Hewitt  v.  Warren 660 

2. Denial  qf  ownership  of  promissory  note  sued  upon.}    In  an  action 

against  the  maker  and  payee  of  a  promissory  note  indorsed  in  blank,  it  is  no  . 
defense  thereto  to  allege  that  the  plaintiff  is  not  the  owner  and  holder  of  the 
note  or  the  real  party  in  interest,  and  that  some  one  else  is. 

Hats  v.  Southoate 611 

Character  of — not  considered  on  motion  to  aUoto  an  amendment  setting 

up  usury. 

iSM  Barnbtt  «.  Meter 109 

Bes  ad/udieata — what  is. 

See  Canbee  v.  3.xtrke 860 

DEFIOIEKOY— On  sale  of  premises  in  foreclosure  —  when  leoM  of  court  neces- 
sary to  maintain  action  to  recover. 

iS90  SCOFIBLD  «.  DOSCHBR 682 

DEFINITION'  —  "  Curtilage  "  —  meamng  of. 

See  People  ex  rel.  Murpht  v.  uedney '. .  161 

**  More  or  less  "  —  meaning  of,  m  contra>ct  to  supply  materials. 

See  Harrington  v.  Mayor 248 

DEL  GBEDEBE  OOMHISSION — Factor  seOing  under — rights  of  assignee 
or  recdwr  of  such  factor. 

^Franckltn  «.  Spragub 689 

DELIVEBY — Partial — under  contract  of  sale  prior  to  dale  ecnlraxted  for  by 
purchaser — where  contract  is  entire — destruction  by  fire  of  part  deUtered —  who 
must  bear  loss. 

iS(M  OoRRiGAN  «.  Sheffield 227 

Cf  goods,  by  common  carrier  to  wrong  person  —  UabiUty  for  —  distinc- 
tion between  UabiUty  of  common  carrier  and  warehouseman. 

See  ScHETT «.  Brie  Railway  Co 498 

DEKITBBEB —  Contract  of  sale — spee(fio  performaTiee — when  ordered,  not- 
withstamMng  faUvre  cf  plaintiff  to  tender  deed — pra/yer  for  judgment — sujfleiewt^ 
when  appropriale  to,  though  not  covering  aU  required  in  a  proper  judgmsnt, 

SeeBvsaav.KocK 299 
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DEMTTBBEB  —  OmUinued,  paab. 

lb  eomplcrirUfor  goods  said,  arid  not  allying  nanrpayment,  on  the  ground 

that  it  did  not  state  facts  sufficient,  etc. ,  heldfnwlaus. 

See  Salibbubt  «.  Btin80N 34S 

'DKPOSn&^Made  by  sopir^s  banks —preference  m  payment  of,  giwn  by  § 
48  of  chap.  871  oflBl^—Beeeiverofbank—when  eetopped  from  questUming  acts 
of  officers  of 

iSM  ROSBNBACK  «.  MaKO*.  AND  BuILDEBS' BaNK 148 

DBSGRIPTION — In  deed  —  survey  nrnst  commence  at  the  place  of  beginning. 

See  Elliott  v.  Lewis 486 

lyjaCHABJQ-E-- From  nuUtia— Actual,  and  not  constructive,  service  of  seven 
years  required. 

See  People  ex  bbl.  Perault  v.  Tubneb 146 

Cfbcmkrupt  —  application  for — icithin  what  time  it  must  bemade — §29 

bankrupt  act. 

iSM  Wood  0.  Hazen 862 

DISOONTnnJANCE—  Of  actum—  Thiol  fee—  Ckwls.]  1.  After  an  action 
had  been  noticed  for  trial  and  placed  upon  the  calendar,  and  lust  as  it  was 
about  to  be  moved  for  trial,  an  order  was  entered  discontinuing  the  action 
upon  payment  of  costa  Held,  that  the  defendant  was  not  entitled  to 
include  a  trial  fee  in  such  costs.     Butpben  v.  Lash 120 

2.  When  Judgment  may  be  entered  for,  on  order  discontinuing  the  action 

—  Practice,  when  action  is  discon;tinued.]  Where  an  order  is  entered  discon- 
tinuing an  action  on  payment  of  costs,  the  defendant  may,  so  long  as  the 
costs  are  unpaid,  enter  Judgment  therefor  and  issue  execution  thereon,  or 
he  may  disregard  the  order  and  proceed  with  the  action  as  though  it  had 
never  been  entered.    Id. 

8.  Of  ctction — ongrou/nd  that  it  has  been  settled — what  must  be  shown 

upon  application  for.]  Where  a  motion  is  made  to  discontinue  an  action,  on 
the  ground  that  one  of  the  defendants  has  settled  and  discharged  the  plain- 
tiff's claim,  the  party  so  applying  must  furnish  such  evidence  in  proof 
thereof  as  would  be  sufficient  to  sustain  a  plea  of  puis  darrien  continuance,  or 
a  supplementary  answer  setting  up  such  settlement.    Ck>KN0B8  v.  Trrus 285 

DISOBBEBLY  HOUSE  —  When  a  nuisance.]  Upon  the  trial  of  an  indict- 
ment for  keeping  a  disorderly  house,  it  is  not  neceasary  to  show  that  it  was 
so  kept  as  to  distiirb  the  peace  of  the  general  public  or  of  the  particular 
neighborhood.  It  is  sufficient  if  it  be  shown  that  it  is  a  house  oi  prostitu- 
tion, open  promiscuouslv,  and  to  which  large  numbers  of  people  resort  for 
the  purpose  of  prostitution.    Babnesciotta  v.  People 187 

DIVISIBLE  AND  INDIVISIBLE  CLAUCS — How  distinguished— Assign- 
ing qf  portion  qf  indivisible  daim — e^eet  of]  Li  an  action  brought  against  four 
defendants,  an  attorney  appeared  and  put  in  answers  for  aU  of  them,  and 
appeared  for  and  defended  their  interests  upon  the  trial.  Subsequentiy,  he 
having  assigned  to  the  plaintiff  herein  his  claim  against  two  of  the  said 
defenoants,  the  assignee  brought  this  action  against  tne  said  two  defendants 
and  recovered  the  whole  amount  of  the  attorney's  claim.    HM, 

(1)  That  the  daim  of  the  attorney  against  the  four  defendants  was  an  indi- 
visible one; 

(2)  That  the  assignment  to  the  plaintiff  did  not  assign  the  whole  claim  to 
him,  and,  the  claim  being  indivisible,  did  not  invest  him  with  any  separate 
portion  of  it.    Mulfobd  v.  Hodges * 79 

DIVOBOE — Alimony.]  Upon  an  application  by  a  wife  for  divorce,  the 
court  will  not,  as  a  nue,  award  to  her,  for  alhnony,  more  than  one-third 
of  her  husband's  entire  estate.    Collins  o.  Collins 272 

DOGS — lidbiHty  qf  owner,  for  injuries  caused  by. 

See  MuLLiN  v.  MgEesson 44 


DO w JSA — Bdease  of,  by  wife— consideration  required  to  sustain  it—c 
876  of  1840. 

See  CuBXT  V.  QuBSY 866 

Hun— Vol.  X.        80 
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DBAXNAGE  —  Qf  marth  lands— chap,  888  of  W^—ApfUcaUJkfor  appmnt- 
merU  qf  oammissionera  to  am)raise  damages —  Petition  —  contents  of. 

See  Matter  of  lOABaH 49 

DUTIES : 

See  AassasiOSST. 

EASEMENT  —  Bight  to  use  water  from  spring  on  anothai's  land. 

See  Merbill  o.  Galkinb 495 

EJECTMENT  —  Jfdm^  profits -^indefinite  allegations  as  to,  in  complaint.] 
When,  in  an  action  of  ejectment,  it  appears  from  the  complaint  that  the 

Slaintiff  claims  to  recover  the  value  of  the  rents  and  profits  of  the  premises 
uring  the  time  they  have  been  unlawfully  withheld  by  the  defendant,  it  is 
too  late,  on  the  trial,  to  object  to  the  form  and  want  of  particularity  and  cer- 
taintv  with  which  the  allegations  relating  thereto  are  made. 

OaNDBB  V,  BURKB 350 

Ckinnot  be  brought  bv  the  committee  qf  the  person  and  estate  of  a  lunatic 

in  his  own  name  — for  real  property  which  belonged  to  the  luneUic  prior  to  his 
(the  eoTnmittee^s)  appointment. 

See  Burnett  v,  Bookstavsb 481 

EMINENT  DOMAIN — Eight  qf—  notice  to  persons  affected  by  exercise  of— 
chap,  2i&I  of  1874 — Damages — measure  of — assessment  of ,  uponproperty  bene- 

See  LoNO  Islaiid  R.  R.  Co.  v.  Bennett 91 

B^ect  qf  taking  a  portion  of  mortgaged  land  by  right  qf — right  of  mort- 
gagee to  me  award. 

See  Hooker  v.  Martin 303 

ENC&OAOHMENT —  On  highway — order  by  commissioners  directing  removal 
of— form  of,  when  signed  by  only  two  commissioners — chapter  482  of  1875  not 
a  local  bill — constitutionality  of — pou)er  of  board  qf  supervisors  to  reduce  width 
qf  highway — noUee  to  parties  interested. 

See  Phillips  v.  Schumackbr 405 

ENGINE   AND   BOHiEB  —  When  they  remain  personal  property  after 


annexation  to  realty  —  Chattel  mortgage  on — effect  of]  The  defencumt  H.  pur- 
chased of  M.  &  L. ,  at  Rochester,  an  engine  and  boiler,  to  be  used  in  a  busi- 
ness carried  on  by  him  at  Barre,  his  purpose  so  to  use  them  being  known  to 
the  sellers  at  the  time.  To  secure  payment  of  the  price,  he  gave  to  M.  &  L. 
a  chattel  mortgage  upon  the  engine  and  boiler,  and  certain  other  personal 
property,  by  which  they  were  authorized,  in  case  of  default,  to  enter  upon 
the  premises  of  the  mortgagee,  or  anv  other  place  where  the  mortgaged  prop- 
erty might  be,  and  take  possession  of  the  ^operty.  The  engine  and  boiler 
were  placed  in  a  cheaply-constructed  building  in  such  a  manner  as  that,  but 
for  the  mortgage,  the^r  would  become  a  part  of  the  realty.  Held,  that  the 
engine  and  boiler  continued  to  be  personal  property,  in  favor  of  the  holders 
of  the  chattel  mortgage,  as  against  a  purchaser  of  the  land  and  buildinf 
upon  a  sale  under  an  execution,  issued  on  a  judgment  subsequently  recovered 
against  the  mortgagor.    SissoN  v.  Hibbard. 420 

ENGINEER'S  CEBlruriC ATE — Error  in  — corporation  not  bound  by 
unauthorized  paymenis  under. 

See  DoNOHUEV.  Mayor 87 

E(^uiTX — OourUmartiail — Beetraints  of,  by  ir^unction.]  A  court  of  equity 
will  not  restrain,  by  injunction,  a  court  martial  from  trying  one,  subject  to 
its  jurisdiction,  where  he  alleges  as  the  only  ground  for  such  injunction,  that 
he  has  alreadv  been  tried  upon  the  same  charge,  and  that  he  apprehends  that 
the  second  trial  will  be  unfairly  conducted.    Perault  v.  Rand 222 

BiU  quia  timet — when  proper. 

See  ScHROEDER  V.  Gurnet 418 
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BdXTITABUB  JUBISDICrnON'—  Qf  QwprmM  dmrt -^ extent  of—  Oantt., 
art.  6,  tec,  8.]  1.  The  equitable  jurisdiction  of  the  Supreme  Court  includes 
all  cases  which  may  be  properly  comprehended  within  established  and  existing 
equitable  principles,  it  is  not  necessair  to  establish  the  existence  of  some 
definite  precedent  for  the  action  which  is  sought  to  be  maintained. 

TouNOB  «.  Cabteb 194 

2.  Frcvud — oonveyanoe  by  one,  wUh  irUentto  d^cnidiiUended  wife  of  dower 

— remedy  of  im/6.  ]  One  John  Youngs,  a  widower,  was  engaged  to  be  married 
to  the  plamtifl  on  the  27th  of  August,  1872,  but  in  consequence  of  his 
sickness  on  that  day  the  marriaf;e  was  postponed  to  the  third  of  September. 
On  the  thirtieth  of  August  he,  without  me  knowledge  of  the  plaintiff,  con- 
veyed real  estate,  of  the  value  of  $150,000,  comprising  nearly  the  whole 
of  his  estate,  to  two  daughters  bv  a  former  marriage,  and  took  back  from 
them  a  lease  of  the  same  for  his  life. 

After  the  marriage  the  plaintiff,  upon  learning  that  said  conveyance  had 
been  made,  brought  this  action  to  set  the  same  aude.  Held,  that  the  convey- 
ance was  a  fraud  upon  the  rights  of  the  wife;  that  the  same  should  be 
adjudged  void  as  to  her  inchoate  right  of  dower,  and  that  she  should  be 
adiudged  entitled  to  a  dower  right  in  the  land  so  conveyed. 

Wd,  further,  that  she  might  maintain  such  action  during  the  life  of  the 
husband.    Id, 

VBTOTVEL  ■—  Ultra  viree,)  1.  Where  a  national  bank  indorsed  upon  the 
back  of  a  contract,  at  the  time  it  was  made,  that  a  party  had  on  that  day 
deposited  with  it  ^,600  "  to  be  held  by  us  as  collateral  security  for  the  faith- 
ful performance  of  the  within  contract,"  held,  that  it  was  within  the  power 
of  the  bank  to  enter  into  the  contract  That  even  if  the  contract  were  tUira 
viree,  yet,  as  it  was  not  illegal,  the  bank  was  estopped  from  setting  up  that 
defense,  as  it  would  be  a  fraud  upon  the  plaintin  to  allow  it  to  do  so,  he 
having  entered  into  the  contract  relying  thereon. 

BUSHNBLL  V,  GHAUTAUQUS  COUNTY  NATIONAL  BaNK 878 

2.  Insurafiee — appUearU  nMed  by  agent  of  company.]    Where   an 

applicant  for  a  life  policy  is  misled  by  the  agent  of  the  insurance  company 
into  making  an  erroneous  reference  as  to  his  family  physician  in  the  answers 
made  by  him  to  the  interrogatories  put  to  him  on  such  application,  the  com- 
pany is  estopped  from  insisting  thereon. 

HiooiNs  V,  Ph<eniz  Mutual  Lifb  Ins.  Co 459 

When  insurance  company  estopped  by  acts  of  agent. 

See  Gates  v.  Pbnk.  Fibb  In&Co. 489 

Certificate  of  mortgagors  on  sale  of  mortgage  to  third  parties  — when  it 

operates  as  an  estoppel  to  ^ea  of  uswry  by  them. 

See  Nichols  «.  Nubsbauic 214 

When  party  estoppedfrom  denying  the  legal  eaastence  of  a  corporaHon. 

See  LoANBBs'  Bank  o.  Jaoobt 143 

Beceiver  of  bank — when  estoppedflym  questioning  acts  of  officers  of 

See  Rosbnback  v.  Manuf.  and  Buildbrs'  Bank 148 

jfiViuENOB — Fraudulent  representations  —  compromise  induced  thereby — 
Bemedy/f  creditor.]  1.  Where  a  creditor  is  induced  to  compromise  a  debt 
upon  the  receipt  of  fifty  cents  on  the  dollar  by  means  of  the  false  and  fraudu- 
lent representations  made  to  him  by  the  debtor  that  another  of  his  creditors 
has  agreed  to  accept  such  compromise,  the  creditor  may,  upon  discovering 
the  f alsitv  of  such  representation,  maintain  an  action  against  the  debtor  to 
recover  the  damages  sustained  by  reason  thereof.    Whitbsidb  «.  Htman  . . .  218 

2. Measure  of  damages.]    Ajb  in  such  an  action  the  damages  sustained 

by  the  plaintiff  depend  upon  the  ability  of  the  debtor  to  pay  more  than  a 
moiety  of  his  debts,  it  is  competent  to  ask  the  witnesses  for  the  defense  whether 
the  defendant  held  property  or  assets  sufficient  to  pay  over  fifty  cents  on  the 
dollar  of  his  Uabilities.    Id. 

8. Of  assignment  of  daim.]  A  Judgment  on  an  accounting  is  receiva- 
ble as  evidence,  although  recovered  after  the  action  in  which  it  is  introduced 
was  commenced,  when  it  shows  that  the  defendant  had  become  the  owner 
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EVIDENCE  —  OcnUinued.  pasb. 

of  the  claim  against  theplaintiff,  which  he  was  entitled  to  set  up  as  a  coonter- 
claim  in  such  action,     vail  tu  Tuthill 31 

4 Burden  efproqf — StattUe  of  UnUtation».]  Where  money  is  depos- 
ited with  any  indiviauaf,  not  a  banker,  trustee  or  agent,  upon  an  agreement 
that  he  shall  pay  interest  thereon,  and  that  the  same  shall  not  be  withdrawn 
except  by  drafts  payable  thirty  days  after  sight,  no  presumption  of  payment 
arises,  nor  will  the  statute  of  hmitations  run  against  the  debt  until  it  is  shown 
that  drafts  drawn  i^inst  the  said  person,  in  pursuance  of  the  agreement, 
have  been  presented  and  dishonored.  It  rests  upon  the  party  claiming  the 
benefit  of  the  statute  to  show  the  presentation  and  dishonor  of  such  drafts. 

Sullivan  «.  Fosdigk 173 

6. Statemdni  hy  tntness,  cfvihot  toM  mA  to  him  by  another  witness  before 

the  trial — admissibility  of.]  Upon  the  trial  of  an  action,  in  which  the  question 
at  issue  was  the  number  of  loads  of  hay  delivered  at  a  particular  time,  a  wit- 
ness stated  that  he  could  not  then  remember  the  number,  but  that  he  knew 
it  at  the  time  and  then  told  it  to  the  plaintiff.  Subsequently  plaintiff  was 
called  as  a  witness  and  was  allowed,  against  defendant's  obiection  and 
exception,  to  state  that  the  number  was  fourteen  Held,  that  the  evidence 
was  admissible.    Sheab  «.  Yak  Dyke 528 

6. Testiffnony  of  witness  cw  to  general  reputation — what  questions  may  be 

put  to  witness,}  Although,'  usually  when  general  reputation  is  relied  upon, 
it  is  not  competent  to  give  in  evidence  specific  acts,  either  to  sustain  or  to 
overthrow  such  general  reputation,  yet  when  testimony  as  to  general  reputa- 
tion is  given  by  a  witness,  he  maybe  asked  upon  his  cross-examination,  with 
a  view  to  lessen  the  effect  of  his  testimony  as  to  general  reputation,  or  to 
show  a  bias  in  favor  of  the  party  who  has  called  him,  but  not  for  the  pur- 
pose of  establishing  the  fact  to  be  proved,  whether  he  has  not  heard  reports 
which  tend  to  contradict  the  purport  and  effect  of  his  testimony. 

Cabpekteb  V,  Blakb 858 

7. ATistoers  to  erass-interrogatories  of  witness  examined  on  commission  — 

by  whom  they  may  be  read  in  emdence.]  Upon  the  trial  of  an  action  in  which 
a  witness  has  been  examined  on  commission,  the  partj  at  whose  instance  it 
was  issued,  may,  after  reading  in  evidence  the  direct  interrogatories  and  the 
answers  thereto,  read  in  evidence  the  cross  interrogatories  ana  answers,  even 
Uiouffh  the  party  by  whom  they  were  framed  may  object  to  his  so  doing. 

Mabshall  «.  Watbbtowv  Steam  Engine  Co 468 

8. Code,  %  899.]    Although,  under  section  399  of  the  Code,  a  party  to 

an  action  may  testify  as  to  a  conversation  between  the  deceased  and  a  thii^ 
person  which  he  has  overheard,  so  long  as  such  testimony  is  limited  to  what 
was  neither  a  personal  transaction  nor  communication  between  the  witness 
and  the  deceased,  yet  this  rule  does  not  prevail  when  the  third  person  is  an 
agent  for,  and  is  acting  in  the  interest  of  the  witness.    Head  v.  Tebteb.  . . .  548 

Of  experts — in  a  case  of  aUeged  forgery — a»  to  ssgnature  being  simu- 

lated  —  comparison  of  handwritings. 

See  Miles  v.  Lookib 873 

Onprobateof  win— admissions  of  deoisees  —  when  admiseible  —  improper 

rejection  of  by  surrogate —  when  his  judgment  rewrsed  because  of 

See  Horn  «.  Pullman 471 

Presitmption  as  to  payment  of  assessmsnt 

See  Matter  OF  Btrdebb 808 

Presumption  as  to  Jurisdietion  of  Court  cf  Oenerai  Sessions  of  New 

York  dty. 

See  Matter 07  Jennings 810 

Certified  copy  of  chattel  mortgage  admissible  as,  of  the  date  of  fOing — 

bvX  not  of  the  existence  and  execution  of  mortage. 

See  &vmmBLn[  t).  Wtman 49S 

Insurance — conversations  between  assured  and  agent  of  company  admss- 

siNe  in  emdenee. 

See  HioGiNS  v.  Phoenix  Mutual  Life  Insurance  Company 469 
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Burden  of  proof —  artides  loaned  for  epedflc  pu/rpoie — if  U9edfor  other 

purpoies — bttrden  of  proof,  as  to  cause  of  iniwry. 

Bee  BuoHAiTAK  «.  Smith 474 

Of  experts — insanity — what  questions  may  be  asked. 

See  KoENiQ  V.  Globb  Mutual  Lifb  Inburaitce  CoifPAirr 558 

As  to  vahie  of  personal  property — what  can  he  obtained  for  it  in  a  public 

market  is  evidence  be<vring  on  its  tiahie  and  is  admissible  on  thai  question. 

Bee  TiEBNKY  «.  N.  Y.  0.  aihjH.  R  R.  R  CJo 569 

When  statement  of  landlord,  as   to  demised  premises,  admissibie  — 

OuHHage. 

Bee  People  ex  rel.  Mubfhy  v.  Gedket 151 

Oriminal  law,  evidence  of  (mother  distinct  crime,  for  pu/rpose  of  showing 

intent  —  admissibility  of. 

Bee  People  ex  bbl.  George  Willis  v.  Justices 158 

Ifot  admissible,  to  show  the  meaming  among  insurance  men  of  thewordsin 

afirepoUg/,  *' standingdetaehed." 

Bee  Hill  «.  Hibbbnia  Iks.  Go 26 

L^al  existence  of  corporation — when  party  estoppedfrom  denying. 

See  Loakers'  Bank  v.  Jacobt 148 

Against  whom  a  judgment  of  foredosure  of  mortgage  on  railroad,  ma^  be 

read  in  evidence. 

Bee  Murray  v.  Deyo 8 

Estoppel —  certificate  of  mortgagors  on  sale  of  mortgage  to  third  person  — 

when  it  operates  as  an  estoppel  to  a  defense  of  usury. 

Bee  Nichols  t^.  !Nu6sbaum 214 

Necessary  to  justify  —  order  for  delivery  of  effects  of  deceased  to  executor 

under  eham.  894  of  1870. 

Bee  TiLTON  «.  Orusbt '     7 

What  question  caUsfor  opinion  of  witness. 

Bee  Murray  «.  Deyo 8 

€f  experts — form  of  queetion —  Tonnage  of  wssel  giwn  in  charter-party 

not  oondHisi/oe. 

Bee  DoLz  v,  Morris 201 

Cf  settlement  qf  auction —  what  must  be  shown  on  appUcationfor  disoon- 

tinuaneeqf. 

See  GoimoRS  v.  Trrus.   285 

Whatproper,  to  estaHUsh  want  of  consideration  for  biU  of  exchange. 

Bee  McGuiJiOCH  v.  Hoffman 188 

T?ie  reducing  of  part  of  a  contract  to  writing — does  not  preclude  oral 

evidence  of  the  residue. 

Bee  Brewers'  Fire  Iks.  Go.  t.  Burger 56 

EVICTION' —  Of  tenant  by  his  landlord — effect  of,  on  summ<Mry  proceedings  for 
non-payment  ofrent.^  Where  a  tenant  has  been  evicted  by  the  landlord  from 
a  portion  of  the  demised  premises  of  substantial  value,  he  cannot  be  evicted 
in  summaiy  proceedings  for  non-payment  of  rent  so  long  as  such  eviction 
continues.    People  ex  rel.  Mubfhy  «.  Gbdkey 151 

EXAHIKATIOIT— Of  to»Y7i«M  on  commission — answers  to  cross-interropar 
tories — by  whom  they  may  be  read  in  emdence.]  Upon  the  trial  of  an  action 
in  which  a  witness  has  been  examined  on  commission,  the  party  at  whose 
instance  it  was  issued,  may,  after  reading  in  evidence  the  direct-interroga- 
tories and  the  answer  thereto,  read  in  evidence  the  cross-interrogatories  and 
answers,  even  though  the  party  by  whom  they  were  framed  may  object  to 
his  so  doing.    Marshall  «.  Watbrtown  Steam  Ekgikb  Go 468 

EXCAVATION — In  streets — liability  of  municipal  corporation  for — what 
preea/utions  a/re  required  to  guard  against  accidents  from. 

Bee  Parbr  v.  City  op  Cohoes 531 
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EXCISE  ItAW—PstUion  of  twentff  freeholdert—ffo(el  and  tavern  Ueenm.] 
The  provisions  of  section  6  of  chapter  628  of  1857,  requiring  a  petition  of 
twentjr  freeholders  as  a  prerequisite  to  the  granting  of  a  license  for  the  sale 
of  spirituous  liquors,  is  repealed  by  section  4  of  chapter  175  of  1870,  as 
amended  by  section  2  of  chapter  549  of  1873. 

The  provision  of  said  act,  forbidding  the  granting  of  licenses  to  persons 
not  having  sufiElcient  ability  to  keep  tavern,  and  not  having  the  necessary 
accommodations  to  entertain  travelers,  is  still  in  force. 

PeOFLB  V,  HARTMAim 603 

EXECUnOK  —  Action  against  sheriff  for  failure  to  return  —  reHtm  of 
nulla  bona  after  commencement  of  acHon —-  effect  of 

See  Bbckstein  «.  Sahmis 585 

When  set  aside. 

See  HowK  «.  Bishop 509 

EZECUTOBS  AXTD  A'DMrNlSTRA.TOBS  —  Administrator  with  wOl 
annexed — what  assets  jusUfy  Ms  appointment^  1.  Where  an  application  is 
made  to  a  surrogate  for  letters  of  administration  upon  the  estate  of  one  who 
has  died  in  a  foreign  country,  upon  the  ground  that  he  has  left  assets  in  the 
county  of  such  surrogate,  it  is  sufficient  if  it  appear  that  the  deceased  had  a 
claim  against  a  resident  of  the  said  county  for  money  deposited  with  him, 
even  though  it  should  subsequently  be  shown  that  such  claim  was  invalid 
and  incapable  of  enforcement.     Sullivan  c.  Fosdiok 173 

2. Appointment  cannot  be  attacked  cottateraUy.']    Where  a  surrogate 

has  issued  letters  of  administration,  with  the  will  annexed,  upon  the  estate 
of  one  who  has  died  in  a  foreign  countrv,  neither  the  validity  of  the  will  nor 
the  authority  of  the  administrator  can  be  attacked,  by  one  against  whom  an 
action  is  brought  to  recover  a  debt  alleged  to  be  due  to  the  estate.    Id. 

3. Administers  entire  personalty.!    The  authority  of  an  administrator, 

with  the  will  annexed,  is  not  confined  to  the  property  disposed  of  by  the 
will,  but  it  is  his  duty  to  collect  and  administer  the  entire  personal  estate 
within  his  jurisdiction.    Id 

4.  — '-  Counsel  fee — when  not  aHotoed — expenses  of]  The  expenses  incurred 
by  an  executor,  in  an  unsuccessful  attempt  to  enforce  before  the  surrogate 
a  claim  made  by  him  against  the  estate,  including  the  fees  of  an  auditor  and 
his  own  counsel  fees  therein,  should  not  be  allowed  to  him  out  of  the  estate. 
Shakespbabb  v.  Markham 311 

Accounting  by — next  of  kin  must  be  parties  to — sta/tute  of  limitations — 

how  interposed  in  such  proceedings. 

See  Clock  «.  Ghadeagnb 97 

Bevival  of  auction  by — riglU  of  action  shown  to  be  in  the  executor  indi- 

tiduaUy — no  power  in  cov/rt  to  amyend  pleadings  upon  the  trial. 

See  Phillips  v.  Mblyellb 211 

EXECTJTOBS  AND  TRUSTEES  —  Application  for  an  accounting  by,  under 
2  R.  S.,  92,  S  52 — may  be  made  by  one  co-trustee,]  1.  Where  a  testator 
devises  all  the  rest,  residue  and  remainder  of  his  estate  to  his  executors,  to 
carry  out  the  trust  created  by  his  will,  one  of  such  executors  may  apply  to 
the  surrogate,  imder  section  52  of  2  Revised  Statutes  (92),  for  an  order  requir- 
ing his  co-executor  to  render  and  file  an  account  as  therein  provided. 

BucHAN  V.  Rentoul 188 

2. Pcnoer  of  surrogate  of  New  York  to  order  a  reference  to  take  such 

account —  cMp.  859  of  1870,  sec.  6.]  Where  objections  are  filed  by  such  appli- 
cant to  the  account  rendered  in  pursuance  of  such  an  order,  the  surrogate  of 
New  York  may,  under  section  6  of  chapter  359  of  1870,  appoint  a  referee 
to  examine  such  accoimt,  and  report  thereon  to  him.    Id 

EXEMPTION — Fr<m  taaa4ion^%ti,  1J2.  S.  (5th  ed.\  Wi6  —  effect  of  run- 
ning highway  through  lot]  The  exemption  from  taxation,  created  by  sec- 
tion 5  of  1  Revised  Statutes  (5th  ed.),  906,  in  favor  of  the  "lots"  upon 
which  the  buildings  therein  specified  are  situated,  is  not  affected  by  the  fact 
that  such  lot  is  (Qvided  by  a  highway  into  two  portions^  one  of  which  is 
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occupied  by  college  buildings,  and  the  other  as  a  garden  for  the  use  of  the 
pupib  and  teachers  and  for  their  recreation  and  walks,  the  whole  lot  being 
used  for  precisely  the  same  purposes  as  before  the  construction  of  the 
highway.  jPeoplbex  rel.  St.  John's  Gollbgbd.  Commissionbiis  of  Taxes,  246 

EZISTINQ  DEBT  —  Mortgage  for  —  mortgagee  not  bona  flde  purchaser. 

See  Van  Slyck  v.  Nkwton 554 

EXPERTS —  Teetinumy  of — form  of  question* —  Tonncbge  of  veeeeH  gwen  in 
eharter-poHy — wJien  not  condusive.]  Upon  the  trial  of  this  action,  brought  to 
recover  damages  for  a  breach  of  a  charter-party,  the  principal  question  was 
whether  or  not  the  ship,  which  had  been  disabled  by  a  storm  while  near  the 
port  of  Vera  Cruz,  could  have  put  into  any  of  the  ports  in  the  Gulf  of  Mexico 
or  in  the  southern  Atlantic  States.  Upon  the  trial,  experts,  called  on  behalf 
of  the  plaintiff,  were  asked,  against  the  defendant's  objection  and  exception, 
the  following  question  :  **  Under  the  state  of  facts  mentioned  in  that  deposi- 
tion, what  ports  could  the  captain  have  made  in  the  Gulf  of  Mexico?  "  They 
were  also  asked  other  questions  to  the  same  effect.  Hdd,  that  it  was  error 
to  admit  the  questions,  as  they  allowed,  and  compelled  each  witness  to 
determine  for  himself  what  facts  were  proved  by  the  deposition,  and  thus 
usurp  the  functions  of  the  jury.    Dolz  v.  Morris 301 

£!mdenee  of,  in  eaeee  of  insanity  —  tohat  questions  may  be  asked. 

See  KoBNio  «.  Globe  Mut.  Life  Ins.  Go 558 

Fbrgery  —  opinion  of  ,  as  to  sigfuUure  being  simulated  —  eompa/rison  of 

handwriting 

See  Miles  9.  Loomis 873 

EXTENSION  OF  TIME—Qf  payment,  of  a  mortgage  by  mortgagee  to 
grantee  assuming  payment  of  mortgage — does  not  affect  the  UabQity  of  mortgagor 
tomortgaqee. 

See  Meter  «.  Lathrop 66 

€f  payment — by  mortgagee,  made  with  one  to  whom  the  mortgaged  prop- 
erty has  been  eowceyed,  subfeet  to  the  mortgage  —  does  not  thereby  relieve  the  mort- 
gagor from  his  UMUty  upon  the  bond  executed  at  the  time  of  the  giving  of  the 
mortgage. 

See  Pbnfibld  «.  Goodrich 41 

FAGTOB  —  Setting  under  del  credere  commission — rights  of  assignee  or  receiver 
of]  Where  a  factor,  acting  under  a  del  credere  commission,  fails,  after  hav- 
ing made  advances  to  his  consignor  in  the  form  of  notes  and  acceptances, 
his  receiver  or  assignee  is  entitled,  as  against  the  assignee  and  general  credit- 
ors of  the  consignor,  to  retain  in  his  hands  the  amounts  arising  from  the  sale 
of  the  goods,  until  such  notes  or  acceptances  are  surrendered  or  destroyed. 

Franckltn  V,  Spraoub 589 

FAKILY — Services  rendered  by  one  member  of  a  family  to  another -^recovery 
for — when  proper.]  Defendant's  testatrix  being  taken  sick,  sent  for  the 
plaintiff,  her  daughter,  who  had  a  family  of  her  own,  with  whom  she  resided, 
to  come  and  take  care  of  her.  Plaintiff  accordingly  left  her  home  and  resided 
with  and  took  care  of  the  deceased  for  nearly  four  vears,  during  which  time 
the  deceased  frequently  said  that  the  plamtiff  should  be  well  rewarded 
therefor. 

In  an  action  brought  to  recover  the  value  of  such  services,  after  the  death 
of  the  testatrix,  ?ield,  that  it  was  not  to  be  classed  with  the  ordinary  cases  of 
services  rendered  by  one  member  of  a  family  to  another,  and  that  plaintiff 
was  entitled  to  recover.    Market  «.  Brewster 16 

FALSE  IBCPBISOlfMENT  —  Arid  malicious  prosecution  —  action  for,  may 
be  allied  in  different  counts  of  the  same  complaint  —  when  both  arise  out  of  one 
and  the  same  transaction.  4 

See  Barr  «.  Bha  w 580 

FER0CI0X7S  ANDCALS—  LiabOUy  of  owner  of]  The  plaintiff,  who  was 
employed  in  the  defendants'  factory,  while  passing  through  the  yard  early  in 
the  morning.,  to  admit  the  other  operatives  to  the  factory,  was  attacked  and 
severely  injured  by  a  large  Siberian  bloodhound,  owned  by  the  defendants. 
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and  of  whose  vicious  habits  and  dangerous  character  they  had  full  knowl- 
edge. The  dog  was  kept  chained  dunng  the  day,  and  let  loose  at  night;  it 
being  the  duty  of  the  defendants'  engineer  to  chain  him  up  before  the  work- 
men were  admitted. 

Upon  the  trial  of  this  action,  brought  to  recover  damages  for  the  injuries  ' 
so  sustained,  it  was  insisted  that,  as  the  accident  occurred  through  the  negli- 
gence of  a  co-servant  in  omittinff  to  chain  up  the  dog,  and  as  the  plaintiff  had 
knowledge  of  its  vicious  habits,  ne  could  not  recover.    HM,  that  the  defense 
was  properly  overruled. 

Duties  and  liabilities  of  owners  of  ferocious  and  vicious  animals  considered. 
MuiiLBR  f.  McEIbssok 44 

FOBEOLOSTJ&B — Sale — dmgum  of  mortgaged  promues  into  hts  by  morlffogor 
— tohsn  sold  in  pa/rceU.  ]  1.  The  plaintiff  conveyed  to  defendant  a  tract  of  land 
four  hundred  and  ten  feet  by  one  himdred  and  nine  feet  ten  inches,  which 
had  always  been  used  as  one  residence,  and  took  back  a  purchase-money 
mortgage  thereon.  Subsequently  the  defendant,  without  the  assent  of  the 
plaintiff,  made  a  map  of  the  land,  and  laid  out  an  avenue  sixty  feet  wide 
through  the  middle  thereof  and  two  lanes  upon  the  ends,  which  were  opened, 
but  never  dedicated  to  the  public.  Upon  a  sale  under  a  foreclosure  of  the 
mortgage,  the  defendant  insisted  that  the  land  should  be  sold  according  to 
the  lots  laid  down  on  the  map.  Hdd,  that  the  sheriff  was  right  in  refusing  so 
to  do,  and  in  selling  the  lana  in  one  tract.    Lanb  v.  Conger 1 

2. Appointrn&nt  qfreegfoer  in,  on  appUeatum  of  tubae^uent  ineutnibrancm' 

—  toho  enHded  to  amourU  collected.  ]  Where,  in  an  action  brought  to  foreclose  a 
mortgage,  a  subsequent  incimibrancer,  who  is  made  a  party  defendant  thereto, 
applies,  in  his  own  behalf  for,  and  secures  the  appointment  of  a  receiver 
of  the  rents  and  profits  of  the  mortgaged  premises,  he  is  entitled  to  retain 
the  amount  collected  by  the  receiver  as  against  the  claim  of  a  prior  mort-  - 
gagee  whose  debt  the  amount  realized  upon  the  sale  of  the  mortgaged  prop- 
erty, under  the  judgment  entered  in  the  action,  has  been  insufficient  to 
satisfy.    WASHiNaTON  Life  Ins.  Co.  t).  Fleibchauer 117 

8. Cf  mortgage  —  action  to  recover  defldeney,  after  judgment  of  foredoe- 

ure  and  sale  —  leaw  of  court  to  maintain  —  tohin  neceesary.]  In  an  action 
brought  to  foreclose  a  mortgage,  the  mortgagor  and  executor  of  a  person  to 
whom  a  portion  of  the  mortgaged  premises  had  been  conveyed,  he  having 
agreed  to  pay  a  portion  of  me  mortgage,  were  made  parties  defendant,  the 
executor  being  notified  that  no  personal  judgment  would  be  taken  against 
him.  A  deficiency  having  arisen  upon  the  sale,  a  jud^ent  for  deficiency 
was  entered  against  the  mortgagor.  Subsequently,  this  action  was  brought 
against  the  executor  to  recover  a  judgment  for  the  same  deficiency  against 
him.  EM,  that  the  plaintiff  could  not  maintain  the  action,  without  first 
obtaining  permission  of  the  court  so  to  do.    Scofibld  «.  Doscher 682 

Judgment  in  auction  for —  taking  of  portion  of  mortgaged  property  by 

city  for  pubUc  use  —  effect  of —  right  of  plaintiff  (mortgagee)  to  the  award. 

See  HooEXR  9.  MARTm. 902 

Of  mortgage  on  ra£^oad — truetees  taking  possession  of  road  under — 

right  of  d^tor  of  road  to  offset  daim  against  the  company  fiUUng  due  (tfter 
change  of  possession  — judgment  of  foreclosure — against  whom  it  ma/y  be  read  in 
etfidence. 

See  MuRBAT  «.  Dbto 8 

FOBGEBY  —  JSrptfrfo — opinion  of ,  as  to  s^fnature  being  simulated — com- 
parison of  handwritings.']  Where,  in  an  action  upon  a  promissory  note,  the 
defense  of  forgery  is  interposed,  experts,  as  to  handwriting,  may  be  per- 
mitted to  give  their  opinion  from  a  comparison  of  the  disputed  signature 
with  other  genuine  writings  in  evidence  in  the  case,  and  to  state,  from  an 
examination  of  the  genuine  writings  and  the  disputed  signature,  whether  the 
latter  appears  to  be  simulated.    Miles  t.  Loomis 372 

FRAUDULENT  OON  visxANCE — Remedy  of  oreditor— power  of  court  to 
direct  a  sale  by  its  officers  of  real  estate  fraudulently  eorweyed.]  1.  The  Supreme 
Court  has  no  power  to  effect  a  transfer  of  the  title  to  land  by  directing 
a  sale  thereof  by  its  officers,  except  in  special  cases  authorized  by  the  statutes 
of  theState.     Van  Wyck  «.  Baker. 80 
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2.  Decree — form  of.]    In  suits  by  creditors  to  reach  lands  conveyed 

with  intent  to  defraud  them,  the  decree  should  set  aside  the  fraudulent  con- 
veyance and  permit  the  creditor  to  issue  an  execution  and -sell  thereunder, 
or  compel  the  debtor  to  convey  to  a  receiver,  and  order  the  latter  to  sell.    Id. 

Bf/  one  just  brfore  marriage,  toith  intent  to  defraud  intended  wife  of 

dower — remedy  of  wife. 

See  YouNGB  «.  Cabteb 194 

FBA  U  1>  U  LENT  REPBESENT ATIONS  •—  OompronUie  induced  thereby— 
remedy  of  creditor.!  1.  Where  a  creditor  is  induced  to  compromise  a  debt 
upon  the  receipt  of  fifty  cents  on  the  dollar,  by  means  of  the  false  and  fraudu- 
lent representations  made  to  him  by  the  debtor,  that  another  of  his  creditors 
has  agreed  to  accept  such  compromise,  the  creditor  may,  upon  discovering 
the  f alsitv  of  such  representations,  maintain  an  action  against  the  debtor  to 
recover  the  damages  sustained  by  reason  thereof.    WHrrseiDB  v.  Htman.  . . .  218 

2. Meamre  of  damages — mdcTiee.]    As  in  such  an  action  the  damages 

sustained  by  the  plaintiff  depend  upon  the  ability  of  the  debtor  to  pav  more 
than  a  moiety  of  his  debts,  it  is  competent  to  ask  witnesses  for  the  defense 
whether  the  defendant  held  property  or  assets  sufficient  to  pay  over  fifty 
cents  on  the  dollar  of  his  liabilities.    Id. 

3.  Inability  of  infant  for.]     This  action  was   brought   to  recover 

damages  for  false  and  fraudulent  representations  made  bv  the  defendant  upon 
the  sale  of  a  horse.  The  complaint  alleged  that  the  false  and  fraudulent 
representations  were  made  in  a  warranty  contained  in  the  contract  of  sale, 
with  intent  to  deceive  and  defraud  the  plaintiff.  The  defense  was  infancy. 
Held,  that  as  the  plaintiff  had  not  disaffirmed  the  contract,  or  returned  or 
offered  to  .return  the  horse,  that  he  was  not  entitled  to  recover. 

HKwrrr  v.  Warren 560 

4.  Bemedy.]    The  proper  remedy  in  such  a  case  would  be  to  return 

or  to  offer  to  return  the  horse,  and  thus  put  the  infant  in  the  position  of  a 
mere  wrong-doer,  unjustly  keeping  what  he  had  fraudulently  obtained. 

5.  The  action  must  he  jmreHyfor  tort.]    Where  the  substantive  ground 

of  the  action  is  contract,  as  well  as  where  the  contract  is  stated  as  induce- 
ment to  an  alleged  tort,  infancy  is  a  defense.    Id. 

Statemenis  in  railroad  bonds  —  bana  fide  purchaser — what  facts  sufficient 

to  put  upon  inquiry. 

SeeCAYiAj&e.  N.  Y.,  K.  and  S.  R  R  Co 2»6 

OAXBUNG— Lotteries— what  are— 1  R  8.  {Bdm.  ed.),  619,  §32. 

See  Wilkinson  v.  Gill 156 

QENEBAL  REPXJTATIOK — Examination  of  witness  as  to  —  what  questions 
may  be  asked.]  Although  usually  when  ^neral  reputation  is  relied  upon,  it 
is  not  competent  to  give  in  evidence  specific  acts,  either  to  sustain  or  to  over 
throw  such  general  reputation,  yet  when  testimony  as  to  general  reputation 
is  given  by  a  witness,  he  may'  be  asked  upon  his  cross-examination,  with  a 
view  to  lessen  the  effect  of  his  testimony  as  to  general  reputation,  or  to  show 
a  bias  in  favor  of  the  party  who  has  called  him,  but  not  for  the  purpose  of 
establishing  the  fact  to  be  proved,  whether  he  has  not  heard  reports  which 
tend  to  contradict  the  purport  and  effect  of  his  testimony. 

Carpenter  i;.  Blake 358 

QENEBAL  SESSIONS  —  Court  of,  in  New  York  oUy  —jurisdiction  of— pre- 
sumption as  to. 

See  Matter  of  Jennings 310 

QRANTOB  AJSTD  QfRANTEM  —  BeloHon  between  grantor  and  grantee 
assuming  payment  of  mortgage  —  extension  of  time  of  payment. 

See  Meter  v.  Lathrop 66 

When  grantee  takes  sultject  to  the  mor^ctge— effect  of  extension  of  time  of 

payment. 

See  Pknfibld  v.  Goodrich 41 

Hun— Vol.  X.         8X 


Digitized  by 


Google 


642  INDEX. 

OSANTOB  AKD  OKAKTEE—  Oimim/ued.  paab. 

Ckm^aetof  iale — partial  ddio&ry  under,  prior  to  time  eontraeted  for  by 

purchaser — destruction  of  property  by  fire,  before  acceptance — who  must  bear  the 
toss. 

See  CoRBiOAir  «.  Sheffield .' 227 

HABEAS  OOBFCS — Judgments  of  courts-martial — when  court  had  jurisdio- 
tion  and  potoer  to  render  same  —  cannot  be  repieu)ed  on. 

See  People  ex  bsl.  Underhill  v.  Fullerton 68 

HANDWRITIN08  —  Oomparison  of —evidence  of  experts  founded  upon,  as 
to  forgery. 

Bee  MiLBS  «.  Loomis 872 

HEALTH — Board  of,  dyrcteuse — power  of,  to  appoint  inspeetor  of  mitk — 
destruction  of  impwre  mslk. 

See  Blazieb  v.  MnjiBK 486 

HEIB  AT  LAW —  Cff  deceased  grantor — Action  against,  for  breach  of  cove- 
nant— wJien  maintainable^]  In  onler  to  maintain  an  action  against  the  heir 
at  law  of  a  deceased  grantor,  to  recover  damages  occasioned  by  the  breach 
of  a  covenant  contained  in  a  conveyance  made  by  the  ancestor,  it  must  be 
shown  that  the  deceased  left  no  personal  property  within  this  State,  or  that 
the  same  was  insufficient  to  pay  the  debt,  or  that  the  debt  could  not  be  col- 
lected from  the  personal  representatives  of  the  grantor,  or  from  his  next  of 
kin  or  legatees.    Abkstbong  «.  Wma 520 

HIQHWAY  — 17m  cf,  by  railroad  company— consent  of  owner  thereto-^ 
^eet  of—  ir^unction. 

See  MuRDOOK  «.  Prospect  Park  axd  C.  L  R  R  Co 598 

Mecavations  in,  liability  of  municipal  corporations  for— what  precau- 
tions are  reared. 

See  Parker  «.  City  of  Cohobs . .  531 

Commissioners  of— order  directing  removal  of  encroaehment^form  of, 

when  sigiied  by  only  two  commissioners — chapter  482  of  18'3% — 7i4>t  a  local  bill — 
constitutionahty  of— power  of  board  of  supervisors  to  reduce  toidth  of  highway- 
notice  to  parties  interested. 

See  Phillips  v,  Schumacker 405 

Liability  of  dty  for  dtfeets  in— funds  in  treasury  to  make  repairs  not 

essential  to — rigM  of  persons  with  dtfective  sight  to  trawl  on  highway — notice  to 
dty— how  proved. 

See  Peach  v.  City  of  Uttca 477 

Commissioner  of,  is  notMentof  the  town. 

See  People  ex  rbl.  Vak  E^uren  v.  Auditor& 551 

See  Streets. 

HOTEL  AND  TAYVXN— License— ecodse  law— petition  of  twen^f  free- 
holders. 

See  People  v.  Harticank v 602 

ILLEQAL  TAK—Btfunding  of— power  of  County  Court  to  order— chapter 
695  0/1871. 

See  People  ex  rbl.  Herhance  v,  Superyibors 545 

nffPLIED  COVENANT  —  I^  quiet  enjoyment  in  lease. 

See  People  ex  rel.  Murpht  v,  Gednet 151 

IMPOSTS: 

i6^  AsaBesBCENT. 

IMPOSTS: 

See  AflfiBBflMEWT. 

INOBEASE  OF  "BJSK— Cf  premises  insured— wTien  ease  on  that  question 
should  be  left  to  the  jury. 

See  Cornish  v.  Farh  Building  Fire  Ins.  Co. 466 
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DiwrdeT^  IwumA  Upon  the  arraignment  of  the  plaintift  in  error  upon  an 
indictment  in  wnich  he  was  named  "John  Bamesciotta,  otherwise  called 
Garibaldi,"  his  counsel  filed  the  following  plea:  "Now  comes  the  defendant 
Bamesciotta  and  pleads  to  the  indictment  that  he  is  not  now,  and  never 
was,  known  by  the  name  of  GiEulbaldi,  which  he  verifies,"  to  which  plea  the 
people  demurred.    RM, 

(1)  That  a  demurrer  was  the  proper  mode  of  disposing  of  the  plea; 

(2)  That  the  plea  was  properly  overruled,  as  the  true  name  preceded  the 

Upon  the  trial  of  an  indictment  for  keeping  a  disorderly  house,  it  is  not 
necessary  to  show  that  it  was  so  kept  as  to  disturb  the  peace  of  the  general 
public  or  of  the  particular  neighborhood;  it  is  sufficient  if  it  be  shown  that  it 
IS  a  house  of  prostitution,  open  promiscuously,  and  to  which  large  num- 
bers of  people  resort  for  the  purpose  of  prostitution. 

BABinBSGIOTTA  9.  PeOPLB 187 

nrorVTBTBTiE  KSU^JX^—Hwd  diitinffuished  from  drntOfU—Mrigrmdni  cf 
portion  of  indivinUe  daim — effect  of 

See  MuiiFOBD  v,  Hodges 79 

INVAJSIT—LidbiUtyqf,forfrcmduierUrepre8&rUa^ 
for  tort. 

See  Hbwtet  «.  Wabkkn 560 

IK  JX7NGTI0K — Damages — order  ofrtferenee  to  ascertain — right  (fpa/rty  en- 
Mned  to  meh  order.  ]  1.  The  plaintiff  procured  a  temporary  injunction  restrain- 
ing the  defendant  from  preceding  with  certain  work  Upon  the  return  of  an 
oraer  to  show  cause,  the  court  refused  to  continue  the  injunction,  and 
directed  that  the  action  be  discontinued,  without  costs.  Subsequently 
defendant  moved  for  a  reference  to  ascertain  the  damages  sustained  by  the 
injunction,  which  motion  was  denied.  Held,  that  this  was  error,  and  that 
the  reference  should  have  been  granted.    Waterbubt  v.  Bottebb 262 

2.  Oourf^martial,]    A  court  of  equity  will  not  restrain,  by  injunction, 

a  court-martial  from  trymff  one,  subject  to  its  jurisdiction,  when  he  alleges 
as  the  only  ground  for  sucn  injunction  that  he  has  already  been  tried  upon 
the  same  charee,  and  that  he  apprehends  that  the  second  trial  will  be  unfairly 
conducted    ^»ax7LT«.  RAin> 222 

8. Where  one  of  several  riparian  owners  pollutes  a  stream  of  water, 

the  party  aggrieved  is  entitled  to  an  injunction  restraining  him  from  further 
corrupting  or  polluting  such  stream.    Bbajcan  v.  Lee 607 

4. Uee  of  highway  by  raiO/road  company — coneentof  oumer  thereto  — 

ejfect  of,"]  In  an  action  for  an  injunction,  to  prevent  a  railroad  corporation 
from  running  its  cars  over  a  portion  of  a  highway  in  front  of  plaintiff's  land, 
the  fee  of  which,  subject  to  the  public  use,  was  in  plaintiff,  who  had  never 
received  compensation  for  the  use  of  said  highway  by  the  company,  it 
appeared  that  the  company  was  induced  to  construct  its  railroad  upon  said 
avenue  by  the  express  consent  and  license  of  the  plaintiff.  HM,  that  plain- 
tiff was  not  entitled  to  an  injunction. 

MuBDOCK  t).  Pbospect  Pabk  Airo  0.  L  R  B.  Co 598 

To  re^tain  etMng  timber  ^  not  granted  for  fMrethre<U8,ufuteeofnpafiied 

by  aete. 

Bee  Gbiffin  •.  Winotj 571 

INSANE  FEBSON--iSb^  of  real  estate  of —jwritdietion  of  eowrt—rtferenM 
to  aeeertain  facte  —  ioTien  nseesmry. 

ifiSstf  Matteb  OF  Yalenteecb 88 

IN8ANITT—  Evidence  of  experts— tDha;t  questions  may  he  asked.1^  In  this 
action,  brought  upon  a  policy  of  life  insurance,  the  principal  question  was 
whether  or  not  the  assured  was  sane  at  the  time  of  her  death.  Upon  the 
trial,  her  family  physician  was  asked,  and  against  the  defendant's  objection 
and  exception,  allowed  to  answer  the  following  questions:  "From  your 
experience  and  reading,  and  from  your  acquaintance  with  the  mental  con- 
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dition  of  the  deceased,  what  effect,  if  any,  would  you  say  this  disease  (melan- 
cholia) would  have  upon  her  as  to  her  power  to  control  her  actions  or  to 
resist  any  impulse  with  which  she  might  be  seized?  "  "In  this  case  how  do 
you  think  it  was?  "    Held,  that  the  questions  were  properly  admitted. 

KoBmo  9.  Qlobb  Mut.  Lifb  Ins.  Co 568 

TNBOJjYmn^'S  J>iaCKABX3tB—Apta£eatumfor'-Besa^^  Where, 

upon  an  application  made  by  an  insolvent  debtor  for  a  discharge,  it  appears 
that  a  similar  application  has  already  been  made  to  one  of  the  judges  of  the 
Court  of  Common  Pleas  of  the  city  of  New  York,  and  having  been  fully 
heard,  has  been  decided  4gainst  him  upon  the  merits,  hdd,  that  the  matter 
should  be  regarded  as  res  a^udieata,  and  the  application  denied. 

Mattbb  o7  Roberts 248 

IKSOLVENT  LAW  —  Of  State  —  when  msnended  by  bankrupt^  act  of  1867 
— PstUionfor  dUcha/rge  under  State  law  —  SeUnqtushment  by  petUianing  judg- 
ment  creditor  of  the  eecuriiyfor  his  debt  — form  of 

See  AvQSBUBY  e.  CRoesuAS 389 

INSPECTOB  OF  VILK^PiDiffer  of  board  of  health  of  Syracuse  to  appoini— 
destruction  of  milk. 

See  Blazieb  v.  Mcllbr 485 

INST7BAN0B — Marine — right  of  abandonment.  1  1.  The  plaintiff  took  out 
policies  of  insurance  upon  a  ship  and  car^  owned  by  him,  and  also  procured 

except 
[  under  the 

policies  of  insurance  on  her."  The  vessel  was  wrecked  at  a  short  distance 
from  her  port  of  destination,  and  both  vessel  and  cargo  abandoned  to  the 
underwriters,  including  defendant,  who  took  possession  of  the  ship  and  suc- 
ceeded in  transporting  a  portion  of  the  cargo  to  the  said  port,  where  it  was 
sold  and  the  proceeds  arising  thereon  distributed  among  them. 

An  abandonment  of  the  freight  was  also  made,  but  the  same  was  not 
accepted  by  the  defendant,  ffdd,  that  the  plaintiff  had  the  right  to  abandon 
the  freight,  and  that  the  defendant  was  liable  under  the  policy  for  a  total 
loss  thereof,  and  that  his  right  so  to  do  was  not  affected  by  the  fact  that 
the  underwriters  succeeded  in  transporting  a  portion  of  the  cargo  to  the  port 
of  destination  and  there  disposing  of  the  same. 

HUBBBLL9.  Gbbat  WssTEBN  Ins.  Co 167 

2.  Acceptance  of .]    Where  an  abandonment  has  been  accepted,  the 

question  as  to  whether  or  not  the  loss  was  a  total  one  is  no  lon^r  an  open 
one,  but  where  it  has  not  been  accepted,  the  insured  must  establish  by  satis- 
factory proof  a  state  of  facts  clearly  showing  his  right  to  abandon.    Id, 

8. BoUcy — meaningqfioords*' standing  detached"  in — evidence  as  to  their 

meaning  among  insurance  men,  inadmissible.]  Defendant  issued  a  policy  of 
insurance  upon  plaintiff's  "two-story  frame  dwelling,  composition  roof, 
standing  detachea  on  the  west  side  of  Bennett  avenue."  The  house  stood 
about  seven  feet  from  another  house.  In  an  action  to  recover  for  a  loss 
sustained  under  the  policy,  the  defendant  offered  to  prove  that  the  words 
"standing  detached  "  meant,  "amongst  insurance  men  generally,"  that  the 
house  was  at  least  twenty-five  feet  from  external  exposure. 

Held,  that  the  evidence  was  properly  rejected;  (1)  because  there  was  no 
ambiguity  in  the  meaning  of  the  words  ;  (2)  because  there  was  no  offer  to 
prove  that  the  particular  meaning  sought  to  be  given  to  these  words  was 
known  to  the  plaintiff.    HitL  v.  Hibernia  Ins.  Co 2( 

4. Loss  to  property — release  by  owner  to  party  causing — effect  of,  on  rights 

of  insurance  company  paying  the  loss.'\  Certain  buildings  belonging  to  one 
Martin  having  been  burned  through  the  negligence  of  the  defendant,  a 
settlement  was  effected  by  which,  in  consideration  of  a  certain  sum  of  money 
paid  to  Martin,  he  discharged  the  company  from  all  his  loss  and  damages 
occasioned  by  the  fire.  Subsequently,  he  brought  an  action  against  the 
plaintiff  upon  a  policy  of  insurance  issued  by  it,  and  recovered  judgment 
therein,  upon  payment  of  which  he  assigned  to  the  plaintiff  any  claim  against 
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^e  defendant  which  miffht  still  remain  in  him  after  the  said  settlement.  In 
an  action  by  the  plaintiff  to  recover  the  amount  paid  upon  the  policy  of 
insurance ;  held,  that  as  Martin  had  discharged  all  his  claim  against  the  defend- 
ant, he  had  no  right  of  action  against  it  which  he  could  assign  to  the 
plaintiff,  or  to  which  it  could  be  subrogated  upon  paying  the  amount  of  the 

policy.    CoNNBcncuT  Ins.  Co.  f>.  Erik  Railway  Co 69 

5. Policy  of —  tranter  of  interest  by  assured  —  token  poUcy  (^voided  by  — 

Notice  of  loss — laches  in  presenting  —  exewesfor.]  This  action  was  upon  a 
policy  of  insurance,  issued  by  the  defendant,  containing  a  condition  that  "  if, 
without  the  written  consent  of  the  company  first  had  and  obtained,  the  said 
property  shall  be  sold  or  conveyed,  or  the  interest  of  the  parties  therein  be 
changed  in  any  manner,  whether  by  act  of  the  parties  or  bv  operation  of  law, 
*  *  *  then,  and  in  eveiy  such  case,  and  m  either  of  said  events,  this 
policy  shall  be  null  and  void."  The  assured  died  in  1872,  and  devised  the 
property  to  his  brother.  The  loss  occurred  in  1874.  Held,  that  as  the  inter- 
est of  the  assured  in  the  property  had  ceased,  and  he  had  transferred  the 
same  to  another  person  before  the  occurrence  of  the  loss,  no  action  could  be 
maintained  upon  the  policy.    Shbrwood  v.  Agricultukal  Ins.  Co 598 

6. Notice  of  lass — laches.]    The  policy  provided  that  *'  in  case  of  loss 

the  assured  shall  give  immediate  notice  thereof  to  the  company."  No  proofs 
of  loss  were  given  m  this  case,  until  after  the  expiration  of  five  months.  EM, 
that  the  policy  was  thereby  arvoided.    Id. 

7. Pi}liey  of — increase  of  risk  —  when  ease  should  be  left  to  the  Jury.] 

This  action  was  brought  upon  a  policy  of  insurance  which  provided  that 
"  any  increase  of  hazard  or  material  change  shall  avoid  this  policy,  without 
consent  indorsed  hereon. "  The  defense  was  that  the  premises  became  and  were 
unoccupied  at  the  time  of  the  fire.  Upon  the  trial,  three  witnesses,  called 
by  the  defendant,  testified  that  thev  were  insurance  agents,  and  the  risk  was 
increased  by  the  non-occupancy  of  the  premises.  No  witnesses  were  called 
by  plaintiff  on  this  point. 

Defendant's  counsel  asked  the  court  to  direct  a  verdict  on  the  ground  that 
it  was  proved,  without  contradiction,  that  the  risk  had  been  increased.  Bdd, 
that  it  was  not  error  for  the  court  to  refuse  so  to  do;  that,  although  the  evi- 
dence was  competent  and  entitled  to  great  weight,  the  jury  had  the  right  to 
decide  the  question  of  increase  of  risk  upon  their  own  views  upon  that 
question.    Cornish  v.  Farm  Buildinob  Fire  Ins.  Co 466 

8.  Piolioy   of — application  for  —  erroneous    answer — Con/oersaUan 

between  applicant  and  agent  —  admisnbU  in  evidence  —  when  company  estopped 
from  setting  wp  falsity  of  answer.]  ^  Plaintiff's  assignor  having  applied  for  a 
policy  of  insurance,  Uie  application  was  filled  up  bv  the  defendant's  agent. 
The  answer  to  a  question  as  to  the  name  and  residence  of  his  family  phy- 
sician was,  "  Refer  to  Dr.  A.  T.  Mills,  Coming,  N.  Y."  Accompanvin^  the 
application  was  a  paper  headed  "  Questions  to  be  answered  by  the  physician 
of  the  party  to  be  insured,"  signed  by  Mills,  in  which  he  stated  that  he  never 
attended  Higgins  professionaUy. 

Upon  the  trial  of  this  action,  brought  to  recover  on  the  policy,  defendant 
insisted  that  it  was  void,  for  the  reason  that  MiUs  was  not,  but  that  a  Dr. 
Bryan  of  Coming  was,  the  family  physician  of  the  insured.  Against  defend- 
ant's objection  and  exception  defendant's  agent  was  allowed  to  state  that  at 
the  time  of  the  filling  up  of  the  application,  Higgins  said  he  did  not  know 
as  he  had  any  one  that  he  could  call  his  family  physician;  that  Dr.  Mills 
had  prescribed  for  him,  and  that  Dr.  Bryan  had  prescribed  for  him,  and  he 
would  refer  to  either  of  them.  The  agent  asked  if  he  should  put  down  his 
reference  to  Dr.  Mills,  and  he  said  **yes."    Hdd: 

(1)  That  the  answer  being  ambieuous,  pa/rd  evidence  as  to  what  took  place 
at  the  time  wasproperly  aSmittea. 

J 2)  That  as  Higgins  was  misled  by  the  agent  into  making  an  erroneous 
erence  to  Mills,  the  company  was  estoppea  f  rom  insisting  tnereon. 
Higgins  «.  Ph(enix  Mut.  Life  Ins.  Co 459 

9. PoUcy  of — when  eompany  estopped  by  acts  of  agent.]    An  agent  of 

defendant  having  been  informed  that  plaintiff  wished  to  procure  a  policy 
of  insurance  upon  a  stable  owned  by  him,  had  a  conversation  with  him,  in 
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which  plaintiff  stated  that  he  held  the  place  under  a  contract,  and  that  the 
vendor  owed  him  enough  to  pay  all  that  was  due  upon  it  Subseq^uently 
the  agent  sent  plaintiff  a  policy  in  which  it  was  stated  that  the  plaintiff  was 
the  owner.  No  written  application  was  made  or  signed  by  plaintiff.  The 
policy  proyides  that  the  person  procuring  the  insurance,  other  than  the  assured 
himseli,  should  be  deemed  the  agent  of  the  assured.  Plaintiff,  at  the  time 
of  the  conversation,  had  no  knowledge  of  the  conditions  or  provisions  of 
the  policy. 

In  an  action  upon  the  policy  the  defense  was  a  violation  of  a  condition  pro- 
viding that  if  "the  interest  of  the  assured  were  any  other  than  the  entire, 
unconditional  and  sole  ownership,  it  must  be  represented  to  the  company 
and  so  expressed  in  the  written  part  of  this  policy,  otherwise  the  policy  shall 
he  Yoid."    Held, 

(1)  That  as  plaintiff  was  ignorant  of  the  provision  contained  in  the  policy 
making  the  a^ent  of  the  company  his  agent,  he  was  entitied  to  treat  him  as 
the  agent  of  tne  company. 

(2)  That  as  it  was  the  auty  of  the  agent  to  insert  in  the  policy  plaintiff's 
interest  in  the  premises  as  it  had  been  disclosed  to  him,  the  company  was 
estopped  from  setting  up  his  failure  so  to  do  as  a  defense  to  the  action. 

Gatbs  «.  Pbnn  Fibb  Ins.  Co 489 

10. PoUey  of — on  real  arid  personal  proper^ — condUion  as  to  incum- 

brances  —foUcy  awrided  only  as  to  the  portion  enewmbyredJ]  Defendant  issued 
a  policy  of  insurance  to  plaintiff,  which  insured  separately  and  in  separate 
sums  a  house  and  bam  and  certain  personal  property  belonging  to  her.  The 
policy  contained  a  condition  avoiding  it  in  case  the  propei^  became  incum- 
bered by  mortage  or  judgment,  without  the  written  consent  of  the  company. 
After  the  issumg  of  the  policy  plaintiff  executed  two  mortgages  upon  the 
real  estate,  of  wmchno  notice  was  given  to  the  company.  In  an  action  upon 
the  policy,  Tkdd,  that  though  the  giving  of  the  mortgages  annulled  the  policy 
as  to  the  real  estate,  it  did  not  avoid  it  as  to  the  personal  property. 

Mebbill  «.  AoBicxTLTURAL  Ihs.  Co 428 

11.  -*  Agent  of  eompany — powers  of — when  eompcmy  bound  by  acts 

of]  An  agent  of  an  insurance  company  was  authorized  by  his  certifi- 
cate of  appointment  to  make  surveys  and  receive  applications  for  insur- 
ance and  premiums  upon  the  same,  according  to  the  regulations  and  by-laws 
of  the  company.  It  appeared  that,  in  addition  to  the  acts  authorized  by  the 
certificate  of  appointment,  he  also  received  and  forwarded  notices  of  loss  to 
the  company,  which  were  acted  upon  by  it;  that  he  generally  informed  per- 
sons taking  out  policies  to  notify  him  in  case  of  loss;  that  several  i>er8on8 
did  so,  and  the  company,  upon  being  notified  by  him,  sent  on  their  general 
agent  and  adjuster,  who  settied  the  claims  without  any  proofs  of  loss.  Held, 
that  the  company  held  the  agent  out,  as  authorized  by  it,  to  receive  notices 
of  loss,  and  that  he  therefore  had  apparent  authority  to  extend  the  time  for 
serving  them,  or  to  waive  them  altogether. 

Yah  AiiLEN  «.  Fabmbbb'  Joint  Stock  Ins.  Co 897 

12. Waiver  of  condition  ofpoiUey,  ]  Defendant's  asent,  having  been  noti- 
fied by  the  plaintiff  of  a  loss  sustained  by  her,  informea  the  company  thereof, 
and  received  from  it  a  letter  stating  that  its  general  agent  would  pe  on  in  a 
few  days  and  attend  to  the  matter.  Subsequentiy,  and  before  the  expiration 
of  twenty  days  from  the  loss,  plaintiff  made  due  proofs  of  loss  and  presented 
them  to  the  agent,  who  told  her  that  he  had  notified  the  company;  that  its 
general  agent  would  be  on  to  settie  the  loss  in  a  few  days,  and  that  she  might 
go  home  and  rest  easy  until  he  came.  After  the  twenty  days  had  expired 
the  general  agent  came,  and  gave  plaintiff  to  understand  that  if  he  should 
find  the  fire  was  not  fraudulent  there  was  no  obstacle  in  the  way  of  adjust- 
ing her  loss;  thereafter  the  plaintiff  sent  due  proofs  of  loss,  which  were 
returned  by  the  company  on  tne  nround  that  they  were  not  furnished  in  time. 

The  policy  contained  a  condition  requiring  proof  of  loss  to  be  furnished 
within  twenty  days  after  the  loss,  and  provided  that  no  condition  or  restric- 
tion of  the  policy  should  be  waived  except  by  an  express  agreement  in 
writing  signed  by  an  officer  of  the  company. 

In  an  action  to  recover  upon  the  policy,  the  company  set  up  a  failure  to 
furnish  proofs  of  loss  as  a  defense.    HM,  that  the  acts  of  the  agent  consti- 
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tnted  a  waiver  of  the  conditions  of  the  policy,  and  that  tne  company  could 
not  avail  itself  of  a  breach  thereof  as  a  defense  to  the  action.    Id, 

On  Ijfe — tnittdn  cyspUcaHonfor —  token  company  cannot  take  adcantoffe 

qf  mdetakes  in. 

See  Tatlob  v.  Mittual  Benefit  Life  Ins.  Ck> 6d 

INTENT —  Oriminal  law — evidence  qf  another  dietinet  crime,  for  purpose  of 
ehotoing  intent —  admisdbility  of. 

See  Pboplb  ex  bel.  Geobob  Wilub  «.  JnsnoES 158 

INTBBEST  —  Unliquidated  demand  for  professional  services  —  StatiUe  fee 
biU,]  Interest  cannot  be  allowed  on  the  recovery  in  an  action  for  profes- 
sioiuil  legal  services  not  liquidated,  from  the  time  of  the  rendition  of  the 
services.  The  statute  fee  bill,  although  evidence  bearing  upon  the  question 
as  to  the  value  and  amount  of  the  services  rendered,  does  not  determine  the 
question  as  between  attorney  and  client. 

Gallttf  v.  Fbbub 635 

Bight  of  jury  to  aUow,  in  aetUms  to  recover  damages  for  negligent  killing 

—chapter  450  of  im —chapter  256  of  IB^— chapter  78  of  1870. 

Bee  Ck>OK«.  N.  T.  C.  asdH.  R  R  R  Co 406 

Under  an  agreement  to  share  money  overpaid  to  United  Slates,  if  recovered 

— interest  thereonfoUotss  principal. 

See  Babbet  v,  Ludington 806 

Whenit  commences  to  run  on  an  advancement. 

See  Ybbflanck  v,  De  Went 611 

-- — Written  promise  to  pay  —  when  it  takes  the  principal  out  of  the  stahtte  of 

See  EmcAiD  v.  Aschibau} 9 

INTEBLOCUTOBY  TUTyOfMEUFT  —  Motion  for  new  trial  after— Appeal 
need  not  he  taken—  Code,  §  268. 

See  Bennett  v,  Austin \ 451 

■  ly  'r  ■cTi.'PT.Te  A  •PTe'R — Action  of — of  assignee  in  bankruptcy  with  creditor  of 
bankrupt — Jurisdiction  qf  State  courts  over — not  affected  by  the  amendment  of 
1874  to  bankruptcy  act. 

See  Bbewebs  and  MAiiTSTEBa'  In&  Ck>.  v.  Davenfobt 264 

nUEtE0t7IiABITY —  Cf  appointment  qf  receiver  in  supplemented  proceed- 
ings.^   No  person  can  avail  himself  of  an  irregularity  in  the  appointment  of 
a  receiver  in  supplementary  proceedings  except  the  judgment  debtor  himself. 
Undebwood  v.  Sutcliffb 468 

In  levying  assessment,  under  g  7  ^o^.  826  of  1840— mo^  be  corrected 

under  %  27  of  chapter  888  qf  1870. 

See  Matteb  of  mebbew  Abtlux 112 

JOINT  MOBTOAQEBS — Judgment  against  one — how  fofr  binding  on  the 
other. 

See  Van  Sltok  v.  Newton 664 

• 

JUDOB —  €f  county  court — when  interested,  may  request  judge  from  aiwther 
county  to  hold  court. 

See  Matteb  of  Btbbs 98 

JUDOMSNT  —  On  accounting  —Assumption  qf  outstanding  daim,  operates  as  a 
transfer  qfit — Evidence,  ]  1.  This  action  was  brought  by  the  plaintiff  to  recover 
the  value  of  certain  wood  sold  to  the  defendant,  who,  with  one  Deen,  were 
manufacturing  brick  as  assignees  of  one  Home.  The  wood  was  sold  upon 
the  agreement  of  the  defendant  to  be  personally  responsible  therefor.  The 
defendant  set  up  a  counter-claim  for  bricks  sold  by  him  and  Deen  to  the 
plaintiff.  Upon  the  trial  the  court  refused  to  receive  in  evidence  a  Judg- 
ment recovered  after  the  commencement  of  this  action,  in  an  action  brought 
against  the  defendant  Tuthill  and  Dean,  as  assignees,  for  an  accounting,  in 
which  Tuthill  charged  himself  with  the  price  of  the  brick  as  so  much  money 
received  from  the  plaintiff.  Held,  that  the  Judgment  should  have  'been 
received  in  evidence,  although  recovered  after  tne  commencement  of  this 
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action,  and  that  as  it  appeared  thereby  that  the  defendant  had  become  Ihe 
owner  of  the  claim  against  the  plaintiff,  he  was  entitled  to  set  it  up  as  a 
counter-claim  in  this  action.    Vail  «.  Tuthill 81 

3.  Setting  aside  of —  notffranied  on  a  second  motion,  after  denied  of  motion 

for  new  trial  on  judge's  minutes.]  After  a  motion  for  a  new  trial  has  been 
made  upon  the  minutes  of  the  justice  before  whom  the  action  was  tried,  and 
by  him  denied,  it  is  error  for  another  justice  to  entertain  and  grant  another 
motion  to  set  aside  the  judgment  on  the  ground  of  "error  and  manifest 
injustice." 

A  new  trial  can  only  be  granted  in  such  a  case  upon  an  appeal  from  the  first 
order.    Knapp  v.  Post 35 

3.  Action   to  set  off — effect  of  prior  assionment  of  Judgment.]    The 

plaintiff  recovered  a  judgment  against  the  defendant  Swift  in  January, 
1868.  On  appeal  the  same  was  modified  by  the  Court  of  Appeals,  and  the 
modified  juoi^ent  was  entered  in  plaintiff's  favor  on  the  27th  of  March,  1878. 
In  October,  1868,  Swift  commenced  an  action  against  the  plaintiff,  and  on  the 
10th  of  November,  1870,  a  judgment  in  his  favor  was  entered  upon  the  report 
of  a  referee.  Before  taking  up  the  report  Swift  assigned  to  his  attorney,  the 
defendant  Burt,  his  claim  and  the  said  report,  in  payment  of  services  rendered 
and  to  be  rendered  in  both  actions,  and  thereafter  assigned  the  judgment  to 
him. 

In  this  action,  brought  by  the  plaintiff  to  have  the  judgment  recovered  by 
Swift  set  off  against  the  one  m  plaintiff's  favor,  held,  that  the  assignment  vestea 
an  absolute  title  to  the  judgment  in  Burt,  and  that  when  plaintiff's  judgment 
was  finally  entered  a^nst  Swift,  the  latter  had  no  judgment  against  him 
which  could  be  set  off  against  it. 

Distinctions  between  rights  arising  under  an  attorney's  lien  upon  a  judg- 
ment and  imder  an  assignment  thereof,  and  of  remedy  oy  motion  and  action 
to  offset  judgments,  considered.   Proxttt  d.  Swift 282 

4. Fbrm  cf-^in  replevin.]    In  an  action  to  recover  the  possession  of 

personal  property,  which  has  not  been  delivered  to  the  plaintiff,  the  jury 
should  assess  the  value  of  the  property  and  damages  for  its  detention,  and 
not  simply  find  a  general  verdict  for  damages;  and  the  ludement  in  such  a 
case  should  be  for  the  recovery  of  the  property,  or  the  value  mereof  in  case  a 
delivery  could  not  be  had,  together  with  damages  for  its  detention. 

Phillips  v.  Melville 211 

5.  Entry  of,  in  action  against  tfoo  dtfendants  where  oidy  one  answers — 

Bewrsal  of  judgment,  where  one  appeals — effect  of —  JSxeeution — when  set  aside.  ] 
In  an  action  against  Eckert  as  maker  and  Bishop  as  indorser  of  a  promissory 
note,  the  former  answered  and  the  latter  suffered  a  default;  upon  the  trial  a 
judgment  was  entered  against  both  for  damages  and  costs.  Upon  an  appeal 
by  Eckert  the  General  Term  reversed  the  judgment  and  granted  a  new  trial. 
Upon  the  second  trial  Eckert  was  successful  and  recovered  judgment  against 
plaintiff  for  his  costs.  Subsequently  plaintiff  issued  an  execution  against 
Bishop  under  the  original  judgment,  m  which  was  included  the  costs.  Upon 
a  motion  to  set  aside  the  execution,  held,  that  upon  reversal  of  the  former 
judgment  none  existed  against  Bishop  under  which  an  execution  could  issue, 
and  that,  in  any  event.  Bishop  could  not  be  charged  with  the  costs  incurred 
by  the  defense  interposed  by  Eckert    Howk  9.  Bishop 609 

Pra/yer  for—suffki&nt,  when  appropriate  to,  though  not  covering  aU 

required  in  a  proper  judgment. 

See  BuBss  «.  Koch 299 

Qfferedosure — against  whom  it  mag  be  read  in  evidence. 

JxefdjjKajLYv.D^o 8 

Cf  court-martial  —  review  of. 

See  Pboplb  bz  kbl.  Underhill  v.  Fullbrton 63 

In  action  for  foreclosure  —  taking  of  portion  of  mortgaged  property 

by  dJtyfoT  puNie  use  —  effect  of—  right  of  plaintiff  (mortgagee)  to  ike  (Hoard, 

See  Hooker  v.  Martin 802 

Recovered  against  one  as  assigneewhen  binding  on  him  individuaUy — how 

far  binding  on  one  who  claims  as  co^mortgagee  wUh  such  assignee  individuatty 
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unSar  a  chattel  fnortgage,  given  by  a  party  who  has  obtained  the  property 
by  fraud. 

See  Van8lyck«.  Nbwton.  .  554 

In  action  of  replemi — liability  of  eureties  upon  undertaking  giten  in 

the  action — cannot  be  sued  until  execution  has  been  returned  unsatisfied. 

See  Haobb  v,  Clutb 447 

JT7D0MEKT  CREDVIOB,^  Action  by,  against  assignee  in  bankruptcy,  to 
recover  value  of  property  levied  on  by  sheriff  under  execution  of  judgment  creditor 
and  by  the  sheriff  delivered  to  the  assignee  in  bankruptcy. 

See  ANBOifaA  Bbasb  asd  Ck)FF£R  Go.  v.  Pratt 443 

JURISDICTION'  -—  Cf  court.]  On  sale  of  real  estate  of  lunatic,  semble,  that 
it  is  not  obligatory  upon  the  court  under  the  Revised  Statutes  (2  R  S.,  53, 
§12),  or  under  the  act  of  1864  (chap.  417),  to  order  a  reference  to  ascertain 
the  truth  of  the  facts  set  forth  in  a  petition  to  sell  the  real  estate  of  a  lunatic, 
when  it  has  satisfied  itself  of  the  existence  of  these  facts  and  the  propriety 
of  ordering  the  sale  by  other  means.    Matter  of  Yalbntinb 83 

Cf  State  court — over  action  to  recover  assets  of  baiikrupt — wh^en  juris- 
diction of  United  Spates  court  exclusive  —  §  2  of  chap.  890  of  ad  of  congress  of 
1874. 

See  Olcott  v.  Maclean 277 

Of  State  courts — over  action  of  interpleader  of  assignee  in  bankfruptey 

vrith  creditor  of  bankrupt  —  not  affected  by  amendment  of  1874  to  bankruptcy  act. 

See  Brbwsrs  aitd  Maktstebs'  In&  Co.  v.  Davenport 264 

Cf  surrogate  over  daim  presented  by  executor  in  his  own  behalf —  Iuls 

none,  where  the  daim  is  contested — nor  can  a  reference  be  ordered  in  such  a 
case  to  determine  the  same,  though  aU  the  parties  consent  thereto. 

See  Shakespeare  17.  MARgHAM 311 

Cf  Oourt  of  Oeneral  Sessions  cf  New  York  dty— presumption  cts  to. 

See  Matter  of  Jennings 810 

JTJBY —  When  case  on  increase  cf  insurance  risk  should  be  submitted  to.] 
Where  the  defense  to  an  action  on  a  fire  policy  was  that  the  risk  was 
increased  without  the  assent  of  the  insurers  contrary  to  the  terms  thereof, 
b^  reason  of  the  premises  becoming  and  beln^  unoccupied,  and  upon  the 
trial  three  witnesses  called  by  the  defendant  (the  insurance  company)  testified 
that  they  were  insurance  agents,  and  the  risk  was  increased  by  the  non-occu- 
pancy of  the  premises  and  no  witnesses  were  called  by  the  plaintiff  on  this 
point. 

Defendant's  counsel  asked  the  court  to  direct  a  verdict  on  the  ground 
that  it  was  proved,  without  contradiction,  that  the  risk  had  been  increased. 
Held,  that  it  was  not  error  for  the  oourt  to  refuse  so  to  do  ;  that  although 
the  evidence  was  competent,  and  entitled  to  great  weight,  the  jury  had  the 
right  to  decide  the  question  of  increase  of  nsk  upon  their  own  views  upon 
that  question.    Cornish  v.  Farm  Buildings  Fire  Ins.  Co. 466 

Action  to  recover  damages  for  negligent  killing  —  right  of  jury  to  allow 

interest  on  their  verdict. 

SeeCooiLv.  K  Y.  Cen.  and  Hud.  R  R.  R  Co 426 

JXTSTICE'S  OOUBT  -—  Summary  proceedings  —  sufficiency  of  affidavit  to  pro- 
cure summons  —  certificate  of  service  of  summons  by  constable  is  *'  due  proof." 

See  People  ex  rel.  Hughbs  v.  Lamb 348 

EHjLINO  —  Negligent  —  uTtder  chap.  450  of  1847,  as  amended  by  cha/pter  266 
cf  1848  ^jury  cannot  aUow  interest  upon,  and  in  addition  to,  their  verdict — 
ehap.  78  of  1870  does  not  affect  aciuma  brought  before,  though  pending  at  the  time 
of,  its  enactment. 

SeeCooKv.  N.  Y.  Cen.  and  Hud.  R  R  R  Co 426 

LABOB  —  Meaning  qf  the  word  as  used  in  the  mechanit^s  Hen  law  —  chap.  478 
0/1862. 

See  Strtker  v.  Cassidy 18 

Hun  —  Vol.  X.  82 
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LA0HE8  —  Nbiies  of  Ims  under  inawromM  poUey,]  For  not  presenting  for 
five  months  proof  of  loss  under  a  policy  of  insurance,  which  provided  t  lat 
"  in  case  of  loss  the  assured  shall  give  immediate  notice  thereof  to  the  com- 
pany/' it  was  ?iM,  that,  although  the  excuses  offered  were  sufficient  to 
exonerate  the  plaintiff  from  blame,  that  they  could  not  be  taken  as  a  le^  sub- 
stitute for  the  performance  of  the  condition  requiring  "  immediate  notice  "  to 
be  given.  Such  condition  is  a  precedent  one,  the  non-performance  of  which 
precludes  a  recovery.  Accident  or  misfortune  happemng  to  the  party  who 
18  bound  to  perform  such  a  condition,  imless  caused  by  the  adverse  party, 
will  not  excuse  performance.    Shbbwood  v.  Aoricultural  Ins.  Co 598 

LAND  —  Mearwng  of  J]  Certain  lots  under  water  were  conveyed  to  the 
relator's  grantor  by  the  city  of  New  York,  the  conveyance  reserving  there- 
from so  much  thereof  as  formed  part  of  Stanton  street,  "for  the  use  and 
purpose  of  public  streets  and  highways,"  the  grantee  covenanting  to  build  a 
wharf  on  that  poption  reserved  for  Stanton  street  and  keep  the  same  in'ffood 
repair;  and  that  the  same  should  always  be  used  as  a  public  wharf,  he  to  have 
and  enloy  all  wharfage,  cranage,  benefits  and  advantages  growing  or  arising 
from  tne  wharf  so  erected.  Held,  that  the  interest  of  tiae  grantee  in  the 
wharf  so  erected  was  "  land,"  within  the  meaning  of  that  term  as  used  in  the 
statutes  of  this  State  relating  to  taxation,  and  was  properly  assessed  as  such 
thereunder.    Pboplb  sz  sbl.  SmitM  v.  Combs,  of  Tazbb 207 

UlNDLOBB  Ain>  TSSAJSTS  ^  Demiaed  prenmei—AUeif-ioaif'^iohm 
induded  in  —  OwrtUage  —  meanirig  of —  when  UpaMe%  —  SUUement  of  landlord 
<u  to  demUed  ^remi8e$ — token  admukble  —  ImpUed  covenant  for  quiet  ef^oyment 
in  lease  —  Emction  —  Swmma/rvproceedinge —  Quantwn  meruiL 

See  Pboplb  bz  bbl.  Mubpht  v.  GBDinsT 151 

LEASE — Demised  premieea  —  AUey-teay  —  when  included  in.  ]  1.  The  plain- 
tiff's assignor  demised  to  the  defendant  "the  house  No.  324  East  Fifty- 
eighth  street,  in  the  citv  of  New  York."  At  the  time  of  the  demise  an 
alley- way,  some  five  feet  in  width,  ran  along  the  side  of  the  house  to  a  door 
openmg  thereon,  and  to  the  coal  sheds  in  rear  thereof;  said  alley-way  being 
separated  from  the  adjoining  premises  by  a  fence.  At  the  time  of  the 
demise,  the  alley- wav  was  pointed  out  by  the  lessor  as  a  portion  of  the 
demised  premises.  The  plaintiff,  having  ac(}uired  the  rights  of  the  lessor  in 
said  lease,  erected  a  building  upon  the  adjoming  lot,  oi  which  he  was  the 
owner,  which  encroached  upon  the  allev-way  some  forty-eight  inches, 
thereby  injuriously  affecting  the  approacn  to  the  door  and  sheds,  and  the 
light  and  ventilation  of  the  house.  Summary  proceedings  having  been 
liutituted  to  remove  the  tenant  for  non-payment  of  rent;  hSd, 

(1)  That  the  plaintiff  had  no  greater  rights  than  had  his  assignor,  and  that 
his  right  to  msSlntain  the  action  was  not  stren^hened  by  the  fact  that  he 
claimed  to  be  the  owner  of  the  portion  of  the  alley  upon  which  the  building 
was  erected; 

(2)  That  the  alley-wa)r  formed  a  portion  of  the  demised  premises; 

(3)  That,  by  the  erecting  of  the  building  thereon,  the  tenant  was  evicted 
from  a  portion  of  the  saia  premises; 

(4)  That  the  plaintiff  could' not  maintain  an  action  to  eject  him  for  non-pay- 
ment of  rent.    Pboplb  bx  bbl.  Mubfhy  «.  Gednby 151 

2. OwrtHaffe  —  meaning  of]    By  the  curtilage  of  a  house  is  meant  the 

courtyard  in  the  front  or  rear,  or  at  the  side  thereof,  or  any  piece  of  ground 
lying  near  and  enclosed  and  used  with  the  same  and  necessary  for  its  con- 
venient  occupation.    Id 

8. When  it  paeeee.  ]    Upon  the  mat  or  demise  of  a  house  the  curtilage 

or  garden  thereof  will  pass,  even  &ough  the  words  "with the  appurte- 
nances" are  not  contain^  in  such  grant  or  demise.    Id, 

4 Statement  of   landlord  as  to  demised  premises — when   admissiUe.] 

In  an  action  to  eject  a  tenant  it  is  competent  to  prove  the  statements  of  the 
landlord  made  at  the  time  of  pointing  out  the  demised  premises,  for  the  pur- 
pose of  identifying  the  subject  of  the  lease!    Id. 

5. Implied  covenant  for  quiet  er^oyment  in  lease.]    Although  a  lease 

contains  no  covenant  of  quiet  enjoyment,  yet  there  is  an  implied  covenant  on 
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IJEASE  —  OanUnued.  pam. 

the  part  of  the  lessor  to  do  no  act  which  will  evict  the  tenant  from  any  sub- 
stantially valuable  portion  of  the  premises.    Id. 

6. Bndion  —  8mMMxry  proceedingi.  ]    Where  a  tenant  has  been  evicted 

by  the  landlord  from  a  i>ortion  of  the  demiaed  premises  of  substantial  value, 
he  cannot  be  evicted  in  summary  proceedings  for  non-payment  of  rent  so 
long  as  such  eviction  continues.    Id. 

7. Quantum  m&nUt.]    Qucmre,  as  to  the  right  of  the  lessor  to  bring  an 

action  upon  a  quantum  meruit  to  recover  the  value  of  the  premises  still 
occupied  by  the  tenant.    Id. 

B)werofe<mmoneouncUofthecity  of  New  York  to  make-- %  18  of  chap. 

885  (^f*  1878  —  reaeoTuMermU  under  —  who  decides  what  is. 

See  ScHANGK  V.  Mayob 124 

Beservation  of  right  of  way  in  —-  action  for  use  and  occupcUion. 

See  FoRSTTH  «.  Hartkbtt 578 

TiB  A  BTJHOIJ)  — » Interest  in  land —  lis  pendens  ma/y  be  fled  in  cm  action 
affeetino. 

See  Ruck  v.  Laivoe 808 

UBAVS  OF  COJTBJL^When  necessary^ to  maintain  an  action  to  recover 
deficiency  on  a  sale  under  (he  foreclosure  of  a  mortgage. 

See  SooFiBiiD  «.  Doschbr 583 

LEGACY — Absolute  to  one — remamder  to  another,  if  the  property  be  not  dis- 
posed of  by  first  legatee — construction  of  wiU. 

See  Colt  f>.  Hbabd 189 

lAOENSE— Hotel  and  taoem  —  Excise  law  —petition  of  twenty  freeholders. 

See  Peoplb  v.  HABTiCAnnr 602 

UEN  LAW— CAop.  489  qfl&lS  —  what  abasisfora  Hen  under  — wiUUn 
what  time  notice  must  be  fiied.^  An  entire  contract  for  digging  a  cellar, 
erecting  foundations,  walls  and  piers  and  moving  buildings  upon  such  founda- 
tions and  piers,  and  for  materials  furnished  therefor,  constitutes  a  basis  for 
a  lien  under  chapter  489  of  1878. 

Under  the  fourth  section  of  said  act  the  notice  is  not  reauired  to  be  filed 
tmtil  sixty  days  after  the  performance  and  completion  of  the  tabor  ox  final  fur- 
nishing of  the  materials.    CHAflB  «.  Jambs 506 

Meehamc^s  —  chap.  478  of  1862 — meaning  of  the  word  "labor"  — 

Architect  not  entitled  to  Hen  for  services. 

See  Stbtkbb  9.  Cabsidy 18 

Mortgage  taken  to  secure  same  debt  secured  by  Hen  —  effect  of. 

See  Hall  v.  Pkttiqbove. 609 

LIFE  UXSUKANCE— Written  application  for— when  company  cannot  take 
advantage  of  mistakes  in.]  The  plamtifTs  testator  having  applied  to  an  agent 
of  the  defendant  for  an  insurance  upon  his  life,  the  agent  applied  to  the 
medical  examiner  of  the  company  for  information  respecting  the  applicant, 
and  was  informed  by  him  tnat  he  was  the  physician  of  the  applicant  and 
knew  of  all  the  sickness  he  ever  had;  that  he  knew  the  man  and  his  family 
record  well;  that  it  was  unnecessary  to  wait  to  fill  out  a  written  examina- 
tion. The  physician  had  previously  stated  to  the  applicant  that  he  had  no 
disease  which  would  stand  in  the  way  of  his  application.  The  same  evening 
the  agent,  applicant  and  physician  met  together,  when  the  latter  again  stated 
that  the  applicant  was  a  sound  man.  Subsequently,  and  after  the  risk  was 
accepted,  the  written  application  was  filled  out  by  the  agent  and  signed  by 
the  applicant. 

In  an  action  to  recover  on  the  policy  so  i^ued,  the  company  defended,  on 
the  ^und  that  the  application  stated  that  the  applicant  had  had  no  ailment 
or  disease  within  the  last  ten  years,  and  that  he  had  no  medical  attendant; 
while,  in  fact,  he  had  a  medical  attendant,  and  had  been  sick  for  a  couple 
of  weeks,  some  years  before,  from  a  disease  of  the  stomach.  PM,  that  the 
making  out  of  the  application  must  be  regarded  as  the  act  of  the  companv, 
and  it  could  derive  no  benefit  or  immunity  from  any  misstatement  therem 
contained.    Tatlob  v.  Mutual  Benefit  I^fb  Ih&  Co 52 
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IiZMITATION& 

See  Statutb  of  Limitations.  pAem 

LIQ>t70BS — Sals  of—  Ueenee — petition  of  twenty  fireehddera — not  reqtdred — 
Motel  and  tavern  license. 

See  Pboflb  v.  Hartmann (K)2 

US  PBNDENS—  May  beJUed  in  action  affecting  leaeehM  interest  in  lands. 

See  Ruck  v,  Lanob 808 

I/}AN  —  Cf  articles  for  a  specific  purpose —4iabiHty  of  borrower,  if  they  are 
used  for  other  purposes.]  1.  Plaintiff  loaned  a  yoke  of  oxen  to  defendant  to 
plow  up  a  hedge.  Defendant  used  them  not  only  for  this  purpose,  but  also 
to  draw  stone  and  to  load  large  stone  upon  a  stone-boat.  Held,  that  drawing 
stone  and  rolling  them  on  a  boat  were  not  the  uses  for  which  the  oxen  were 
loaned,  and  that  defendant  was  liable  for  any  injuries  to  the  cattle  occasioned 
thereby.     Buchanan  v.  Siuth 474 

2. Burden  of  proof  as  to  cause  of  ir^uries.  ]    Upon  the  trial  of  an  action 

to  recover  for  injuries  sustained  by  one  of  the  oxen,  it  appeared  that  the  oxen 
were  sound  when  taken  by  defendant;  while  in  his  control  they  were  put  to 
unauthorized  uses;  that  when  returned  one  of  them  was  liune.  Defendant 
gave  no  evidence  as  to  how  the  injury  was  occasioned.  Held,  that  it  was  a 
reasonable  inference  that  the  injury  occurred  while  they  were  improperly 
used.    Id. 

LOTTEBIES  — TTAo^  are-^lB.  S.  (Edm.  ed.\  619,  §  32.]  The  defendant 
sold  to  the  plaintiff  slips  of  papers  containing  numbers,  upon  which,  if  such 
numbers  were  drawn  in  the  Kentucky  State  Lottery,  he  would  be  entitled  to 
receive  certain  sums  of  money.  Held,  that  the  sale  of  those  numbers  was  in 
fact  the  sale  of  an  interest  in,  or  " portion  of  an  illegal  lottery"  set  on  fool 
by  the  defendant,  within  the  meaning  of  section  82  of  1  Revised  Statutes 
(Edm.  ed.),  619.    Wilkinson  v.  Gill 166 

LXTNATIO — Sale  of  real  estate  of — jurisdiction  of  court — rtference  to  ascertain 
facts  —  when  necessary.]  Upon  an  application  for  the  sale  of  the  real  estate 
of  a  lunatic,  the  petition  alleged  that  the  only  real  estate  belonging  to  bim 
was  that  therein  described;  that  it  was  necessary  for  the  support  and  main- 
tenance of  the  lunatic  that  this  should  be  sold,  and  that  the  committee  had, 
subject  to  the  approval  of  the  court,  entered  into  an  agreement  for  the  sale 
thereof  at  a  price  therein  specified.  Upon  the  presentation  of  the  petition, 
an  order  was  made,  no  reference  having  been  ordered,  directing  the  sale  of 
the  real  estate  to  the  person  with  whom  the  contract  had  been  entered  Into. 
Held,  that  the  court  had  jurisdiction  to  direct  the  sale  to  be  made,  and  the 
title  acquired  by  the  purchaser  thereimder  could  not  be  attacked  collater- 
ally, even  though  the  proceedings  might  have  been,  in  some  respect, 
irregular. 

Semble,  that  it  is  not  obligatory  upon  the  court,  either  xmder  the  Revised 
Statutes  (2  R  8.,  58,  §  12)  or  under  the  act  of  1864  (chap.  417)  to  order  a 
reference  to  ascertain  the  truth  of  the  facts  set  forth  in  the  petition,  when 
it  has  satisfied  itself  of  the  existence  of  these  facts  and  the  propriety  of 
ordering  the  sale  by  any  other  means.    Matter  of  Yalbntinb 88 

Committee  of  person  and  estate  of —  cannot  Jring  action  of  ^ectment  in 

his  oton  name. 

See  Buknbtt  «.  Bookstater .481 

MALICIOUS  PBOSEC  UTION  -—  And  false  imprisonment — action  for,  may 
be  alleged  in  different  counts  of  the  same  complaint]  A  cause  of  action  for  a 
false  imprisonment,  and  a  cause  of  action  for  a  malicious  prosecution,  when 
both  arise  out  of  one  and  the  same  transaction,  may  be  respectively  alleged 
in  different  counts  of  the  same  complaint.    Barr  «.  Shaw    680 

ICAIiPKACnCE — What  skiU  required  of  a  surgeon  —  Testimony  of  witness 
as  to  general  reputation — wJiai  auesUons  may  be  put  to.]    One  who  oners  him- 
self lor  employment  in  a  professional  capacity  undertakes, 
(1)  That  he  possesses  that  reasonable  degree  of  learning  and  skill  which  is 
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HALP'RACnCE— continued.  pass. 

ordinarily  possessed  by  the  professors  of  the  same  art  or  science,  and  which 
is  ordinuily  regarded  by  the  community,  and  by  those  conversant  with  the 
employment,  as  necessary  to  qualify  him  to  engage  in  such  business; 

(2)  That  he  will  use  reasonable  and  ordinary  care  and  diligence  in  the  exer- 
cise of  his  skill  and  the  application  of  his  knowledge,  to  accomplish  the 
purpose  for  which  he  is  employed; 

(8)  That  he  will  use  his  best  Judgment  in  the  exertion  of  his  skill  and  the 
upplication  of  his  diligence.    Cakpsnteb  d.  Blakb. 358 

JUability  cf  attorney  for  —  Damages. 

iSseVoN  Wallhoffen  v.  Nbwcohbb 386 

MANDAMUS  —  ComtrucUw  service  not  suffldent,  but  an  actwd  sendee  of 
wrs  in  miUtia  is  required  to  entitle  apa/rty  to  Me  dieehanrge. 
See  People  ex  rel.  Perault  «.  Tubzteb 146 


ee/een  years  in  miUtia  is  required  to  entitle  apa/rty  to  Ms  disehanrge, 
^  Tubzte: 

MANSTTETiE  HATITRM— And  form  naturm— distinction  betioeen—inthe 
ease  cf  the  former  animals,  recovery  cannot  be  had  without  proving  previous  knowl- 
edge of  the  vicious  propensity  of  the  animal  that  had  done  the  ir^ury. 

See  MuiiLLEB  v.  MciCesson 44 

MABINE  INBWSLAXSrCE: 

See  Insubaivcb. 

MABBIA0E  —  Hot  sufficient  consideration  to  sustain  release  of  dower  by  wife. 

See  CuRRT  V.  Curry 866 

Conveyance  by  one  Just  btfore,  with  intent  to  difra/ud  intended  wife  of 

dower — remedy  of  wife. 

See  Youngs  v.  Carter 104 

MABBIED  WOMAN — Promissory  note  of—  what  constitutes  a  benefit  to  her 
separate  estate.,]  1.  The  defendants,  husband  and  wife,  executed  a  valid 
agreement  in  writing  with  one  Adams,  which  provided  that  he  should  con- 
ve^r  to  them  or  to  the  husband  the  right  to  use  and  vend  a  certain  patented 
article  in  Iowa  and  Missouri,  and  that  the  wife  should  convey  to  him  a  farm 
owned  by  her,  he  giving  back  a  mortgage  thereon  for  the  difference  between 
the  price  of  Uie  patent  right  and  the  value  of  the  farm.  Subsequently,  the 
wife  desiring  to  be  released  from  her  contract  t«  convey  the  farm,  executed 
a  note  and  delivered  the  same  to  Adams,  who  thereafter  transferred  the 
same  to  the  plaintiff. 

In  an  action  on  the  note  against  the  wife  it  was  insisted  that  the  husband 
was  the  sole  purchaser  of  the  patent  right,  and  that  the  wife  was  merely  a 
surety.  Held,  that  as  the  wife  had  legally  bound  herself  to  convey  the  land 
to  Aaams,  her  release  from  such  obngation  was  a  benefit  to  her  separate 
estate  sufiAcient  to  sustain  the  note.     Willset  o.  Hutchins 502 

2. Pleading  in  action  ofatnst.]    Since  the  statutes  of  1860  and  1862  the 

executoiy  contract  or  note  of  a  married  woman  is  prima  fade  valid,  and  the 
special  facts  establishing  her  liability  as  a  married  woman  need  not  be  alleged 
in  the  complaint.    Id, 

MABSH  LANDS  —Drainage  of—  chap,  888,  oflS^9  —  appUcationfor  appoint- 
ment  of  eomfnissioners  to  appraise  damages — Petition  —  contents  qf/\  Chaptei 
888  of  1869,  in  relation  to  the  draining  of  certain  swamp  lands  in  the  town 
of  Southfield,  provided  that  if  the  commissioners  appointed  thereunder 
could  not  agree  with  an^  person  as  to  the  compensation  for  lands  taken 
for  making  and  maintaining  ditches,  they  "should  proceed  to  acquire  title 
to  the  easement  upon  and  across  the  landjs  of  such  person  in  the  manner,  so 
far  as  the  same  is  applicable,  prescribed  by  the  general  railroad  law  of  1850." 
Held,  that  the  commissioners  were  not  required  to  set  forth  in  the  petition, 
'presented  to  the  court  for  the  appointment  of  commissioners  to  appraise 
damages,  the  existence  of  all  the  facts  which  were  required  by  the  statute 
to  authorize  their  appointment,  but  that  it  rested  upon  the  parties  objecthig 
thereto  to  allege  ana  establish  the  non-existence  of  such  facts. 

Matter  of  Marsh  49 
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MEOHANIC'S  JJXN-- Chapter  47Sqfl9fS2--^msamnaqf  the  VMyi**ki^ 
— Architeei  not  entiUed  to  Uenfor  mrvieesJ]  1.  The  word  "labor/'  as  used  in 
chapter  478  of  1862,  providing  that  any  person  who  shall  hereafter  perform 
any  labor  in  building,  altering  or  repairing  any  house  shall,  upon  filing  the 
notice  reauired  by  tnat  act,  have  a  lien  for  the  value  of  such  labor,  does 
not  incluae  the  services  rendered  by  an  architect  in  superintending  the 
erection  of  a  house,  and  he  is  not  entitled  to  a  lien  on  the  house  for  the 

value  thereof.     Stbykeb  «.  Cabsidt 18 

2. Effect  of  mortgage  taken  to  secure  same  debt  secured  by  mechanic's  Uen,  ] 

Plaintiff  entered  into  an  agreement  with  defendant,  who  was  in  possession  of 
land  under  a  contract,  to  repair  a  building  thereon  for  $8,286,  and  took  a 
mortgage  upon  other  land  to  secure  said  sum.  Upon  the  completion  of  the 
work  he  filed  a  mechanic's  lien,  foreclosed  the  mortgi^,  realizing  thereby 
(1,025,  and  entered  a  personal  judgment  for  deficiency. 

In  an  action  to  foreclose  the  lien,  it  was  claimed  that  by  taking  and  foreclos- 
ing the  mortage  and  entering  the  Judgment  he  had  waived  his  right  to  the 
lien.  Edd,  that  he  was  entitled  to  pursue  all  the  remedies  he  had,  until  he 
realized  the  amount  of  his  claim.    Hall  «.  Pbttioroyb 609 

Chap,  489  of  1878  —  what  a  basis  for  a  Hen  under  —  toithm  what  time 

notice  must  oeJUed, 

See  Chabb  i>,  Jakbb 606 

MEMOBANDTJM  —  Cff  promise  to  anstoer  for  debt  of  another  —  conMeror 
tion  must  a/p^pearr  in  —  staitute  of  frauds  —  effect  of  chop.  464  <?f  1868  upon. 

See  Castlb  v.  Bbardslby 843 

Statement  by  teitness,  of  what  w<u  said  to  him  by  another  witness  brfore 

the  trial -- when  the  latter  witness  has  testified  that  such  statement  was  true, 
though  forgotten  at  the  time  of  the  trial  —  admissibility  of 

See  Shbaa  «.  Van  Dtkb 528 

MESNE  VB^VIT&  ^  Indefinite  allegations  as  to,  in  eompiaiTU— sufficiency 
of —  when  not  directed  to  btfore  trial. 

See  Gandbb  v.  Burkb 850 

MILITIA — Discharge  ftrmh— when  granted — Actual,  and  not  constructive 
sermee  of  seven  years,  required,}  The  relator,  who  had  been  duly  enlisted  in 
the  State  militia,  was  expelled  from  his  company  on  the  8th  of  April,  1878, 
at  which  time  he  had  about  a  year  to  serve  to  complete  the  seven  years  of 
service,  required  by  the  Military  Code  to  entitle  him  to  a  discharge.  Some 
three  years  after  he  was,  by  a  writ  of  mandamus,  applied  for  by  him, 
restored  to  his  company  and  reinstated  in  all  his  rights  and  privileges  as 
a  member  thereof,  as  of  the  said  8th  of  April,  1878.  SubsequenUy  he 
applied  for  a  mandamue  to  compel  the  captain  of  his  company  to  erant  a 
discharge  on  the  ground  tiiat  he  was  entitled  thereto,  upon  the  expiration 
of  one  year  from  the  said  8th  day  of  April,  1878.  Held,  that  the  applica- 
tion was  properly  denied;  that  the  statute  requires  actual,  and  not  construct- 
ive, service,  and  that  the  relator  was  not,  under  the  circumstances,  entitled 
to  count  the  time  during  which  he  was  expelled  from  the  company. 

PbOPLB  BX  BEL.  PbBAULT  «.  TUBNBB 146 

ffnXiK— Destruction  of ,  wTien  impu/re,  by  inspector  appointed  by  bocmlitf  health 
}f  Syracuse, 

See  Blazdsb  «.  MTT.r.icit 435 

MIBJOUnySR — One  action  upon  two  distinct  undertakings — demurrer.] 
Defendfmt  Horwitz  having  been  arrested  in  an  action  brought  by  the  plain- 
tiff to  recover  the  possession  of  certain  personal  property,  an  undertakinfl[ 
was  dven  on  the  third  of  April  by  the  defendants  Horwitz,  Freudenthal  and 
Dodds,  by  which  they  bound  themselves  that  the  defendant  should,  at  all 
times,  render  himself  amenable  to  process,  etc.,  and  for  the  payment  to  the 
plaintifEs  of  such  sum  as  might  be  recovered  against  him.  On  the  twenty- 
seventh  of  May,  another  undertaking  was  given  by  the  defendants  Dodds  and 
Jopha,  in  the  form  and  to  the  effect  required  by  section  211  of  the  Code. 
Plaintiffs  having  recovered  judgment  in  the  action,  and  an  execution  issued 
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MISJOHroSB  —  Oontinued,                                                                        pagb. 
thereon  having  been  returned  unsatisfied,  brought  this  action  against  all  the 
sureties  to  both  undertakings.    Hdd,  that  a  demurrer,  interposed  by  the 
defendant  on  the  ground  of  an  improper  joinder  of  separate  causes  of  action, 
was  proper  and  should  be  allowed.    Cook  v,  Horwitz 586 

MISNOMEB— /n  irvdictmerU,']  Upon  the  arraignment  of  the  plaintiff  in 
error  upon  an  indictment  in  which  he  was  named  "John  Barnesciotta, 
otherwise  called  Gtaribaldi,"  his  counsel  filed  the  following  plea:  "Now 
comes  the  defendant  Barhesciotta  and  pleads  to  the  indictment  that  he  is  not 
now,  and  never  was  known  by  the  name  of  Gkuibaldi,  which  he  verifies,"  to 
which  plea  the  people  demurred.  Hdd,  (1)  that  a  demurrer  was  the  proper 
mode  of  disposing  of  the  plea;  (2)  that  the  plea  was  properly  overruled,  as 
the  true  name  preceded  the  aUas  diettts.    Babitbscigtta  o.  Pboflb 137 

MISTAKE — In  written  ap]p^icaiionfor  life  inturanoe — when  earwpany  cannot 
take  advantage  of. 

See  Taylob  v.  Mutual  Benefit  Life  Ik&  Go 62 

MOBE  OB  LESS — Meaning  of,  in  contract  to  fti/mish  materialt. 

i6Ss6  Habbington  t).  Mayob 248 

KOBT0AGE  — Fbr  existing  debt  —  mortgagee  not  bonaiide  ptirehaeer  —  Judg- 
ment recovered  against  one  as  assignee  —  when  binding  on  him  ynSmduaXLy — how 
far  binding  on  his  co-mortgagee.  ]  Where  a  chattel  mortgage  is  nven  to  secure 
an  existing  indebtedness,  the  mortgagee  is  not  entitled  to  the  rights  of  a  bona 
fde  purchaser  for  a  valuable  consideration,  as  against  one  from  whom  the 
mortgagor  has  obtained  the  property  by  fraud. 

On  January  4,  1876,  Foote  and  van  Slyck  were  in  possession  of  certain 
personal  property,  claiming  to  be  entitled  thereto  by  virtue  of  a  chattel  mort- 
gage given  by  one  Steams  to  secure  them  for  indorsements.  On  the  twenty- 
seventh  of  January,  Steams  made  a  general  assignment  to  Van  Slyck,  who 
accepted  the  same.  On  the  twenty-eighth  of  January,  an  action  of  replevin 
was  commenced  by  one  Barnard  against  Stearns  and  Van  Slyck,  as  assignee, 
to  recover  the  property,  on  the  ground  that  Steams  had  obtained  the  same 
from  him  by  fraud.  The  property  was  seized  by  the  sheriff,  and  a  judgment 
having  been  recovered  by  Barnard,  the  same  was  delivered  to  him,  fe  this 
action,  brought  by  Foote  and  Van  Slyck  against  the  sheriff,  held  (1)  that  the 
plaintiffs  were  not  bona  fide  purchasers  for  a  valuable  consideration;  (2)  that 
as  against  Van  Slyck  the  judgment  recovered  in  the  first  action  was  conclu- 
sive, and  as  against  Foote,  competent  evidence  to  prove  that  the  property 
belonged  to  Barnard  at  the  time  of  the  seizure.    Van  Slyck  t>.  Newton  . . .  554 

Foredtoswre  suit — appointm>ent  of  receiver  in,  on  application  of  subsequent 

inoumdrcmeer — wha  entitlM  to  amount  collected. 

See  Washington  Life  iNa  Co.  v.  Fleibchaueb 117 

On  other  property  taken  to  secure  the  same  debt,  cts  secured  by  a  mechanic* s 

lien — does  nBt  affect  thelatter  —  Party  can  pursue  all  remedies  he  has  until  he 
reaHiees  the  amount  of  his  claim. 

See  Hall  v.  Pettigrove 609 

Foreclosure  of —  auction  to  recover  defldency,  after  judgment  of  foreclosure 

and  idle  —  leave  of  court  to  maintain  —  when  necessary. 

See  Sgofibld  v.  Dosoheb 582 

Belation  between  grantor,  and  grantee  assuming  payment  of —  Extension 

of  Ume  of  payment — does  not  release  mortgagor. 

See  Meteb  v.  Lathbof $6 

Ibredosu/re  —Judgment  in  action  for  —  taking  of  portion  of  mortgaged 

property  by  city  for  pvmc  use— effect  of— right  of  pUnntiff  (mortgagee)  to  the 
award. 

See  Hookeb  v.  Mabtin 802 

Agreement  by  mortgagee  —  to  extend  time  of  payment  of  mortage,  made 

wi^  one  to  whom  the  property  has  been  conveyed  subject  to  the  mMigage,  does 
not  thereby  reUeve  the  mortgagor  from  his  UaJbiUty  upon  the  bond  executed  at  the 
time  ef  the  giving  of  the  manage. 

Bee  Penfibld  v.  Goodbigh 41 
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Vmry  —  sale  of  mortgctge  —  certificate  ofmortgagorB  —  uihm  it  operates 

aeanestoppH, 

See  NiOHOLS  «.  Ntjssbaum 214 

Sale  under  foreclosure  of —  dimsion  of  mortgaged  premises  into  lots  by 

mortgagor  after  gvwng  mortgage  —  sheriff  may  seU  the  land  {nottoithstandiing  such 
division)  in  one  tract. 

See  Lane  o.  Oonobb 1 

On  raiHroad-—  trustee  taking  possession  of  road  under  —  rig?U  of  debtor 

of  road  to  offset  claim  against  the  company,  falling  due  after  change  of  possession 
— judgment  of  foreclosure  —  apainst  xohom  it  ma^f  be  read  in  evidence  —  untness 

—  what  question  caUsfor  opinion  of. 

See  Murray  v.  Deto ,_^ 8 

Sale  of  mortgaged  premises  —  power  of  court  to  direct  sale  of  aUthe  prop- 
erty for  benefit  of  subsequent  incumbrancers. 

SeeBASNERf}.  Stoughton 14 

KOnON  Ain>  OBDEB  —  Chamber  order  of  county  judge  —  appeal  from 

—  can  oh^  be  taken  after  order  has  been  entered  in  the  county  clerk's  office. 

See  Pool  v.  Sapford 497 

Motion  for  a  new  trial,  after  interlocutory  judgment  —  appeal  need  not 

betaken— Code,  §268. 

See  BENinsTT  v.  Austin 451 

Setting  aside  judgment  —  not  granted  on  a  second  motion,  after  denial 

of  motion  for  a  new  trial  on  the  judge's  minutes. 

See  Knapp  «.  Post 36 

To  set  off  judgment  —  distinction  between  remedy  by  motion  and  action. 

See  Pboxjty  «.  Swipt 232 

Momuf  party  —  right  of  on  motion,  to  read  affidamts  not  served. 

See  Jacobs  v.  Millbb 230 

MTJinCIPALCK)BPOBATIOira-~^tM»r(?--(M«^nm«n<s(?f.]  1.  Successiye 
assignments  of  an  award  of  $40,000  on  widening  and  straightening  Broad- 
way, New  York  city,  under  chapter  890  of  1869.  The  first  was  for  $12,262 
thereof,  in  writing,  by  one  Thompson,  to  whom  award  was  made  as  owner 
of  the  leasehold  interest  in  several  lots  taken  \}j  the  commissioners  and 
confirmed  by  the  court  December  28,  1870,  with  covenants  as  to  the 
amount  thereof,  and  that  there  were  no  liens  thereon;  that  he  had  done 
and  would  do  nothing  to  prevent  the  collection  of  said  amount,  and 
authorized  said  assignee  to  demand,  receive  and  receipt  for  the  said 
sum,  and  also  authorized  the  comptroller  and  chamberlain  of  the  city 
to  pay  the  same.  The  second,  by  an  assignment  of  $12,350  thereof,  and 
by  a  mortgage  for  that  sum  on  the  lease  and  leasehold  premises,  gn  which 
aweurd  was  made,  which  mortgage  was  recorded,  mortgagee  having  notice  ot 
the  prior  assighment.  The  first  award  having  been  set  aside  and  another 
made  under  a  subsequent  act  (chap.  57  of  1871)  for  only  $11,544,  which  latter 
award  was  not  sufficient  to  cover  both  assignments.  Held,  that  the  assign 
ment,  with  the  covenants  therein  contained,  created  between  Thompson  and 
his  assignee  the  relations  and  all  the  obligations  of  a  trust  which  a  court  of 
equity  would  enforce  upon  any  specific  award  of  damages  which  might  be 
made  for  Thompson's  leasehold  interest  in  the  premises,  even  though  the 
award  referred  to  and  described  in  the  assignment  had  been  set  aside.  Held, 
further,  that  the  claims  of  the  first  assignee  upon  the  amoimt  finally  awarded 
were  superior  to  those  of  one  claiming  under  the  mortgage  and  second  assign- 
ment aioresaid,    Spbars  v.  Mayor 160 

2. lAabiUly  of,  for  excavations  in  streets — what  preca/ations  wre  required.  ] 

The  water  commissioners  of  Gohoes,  acting  under  authority  of  the  law,  made 
an  excavation  in  one  of  the  streets  for  the  purpose  of  laving  therein  water 
pipes  for  general  use,  and  placed  sand  and  dirt  in  the  vicinity  thereof  to  be 
placed  therein.  At  the  end  of  the  day  barriers  in  the  usual  form,  consisting 
of  planks,  extending  from  sidewalk  to  sidewalk,  supported  by  barrels  placed 
in  tne  street,  were  erected  to  prevent  vehicles  from  entering  the  street. 
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SubsequenUy,  some  person,  without  the  authority  or  knowledge  of  the 
commissioners,  removed  one  of  the  barriers,  and  a  short  time  thereafter  plain- 
tiff, drove  through  the  opening  thus  made,  ran  upon  the  obstructions,  was 
thrown  from  his  wagon  and  injured. 

In  an  action  by  hmi  to  recover  the  damages  sustained  thereby,  held,  that 
the  action  could  not  be  maintained,  as  the  plaintiff  had  failed  to  show  any 
negligence  on  the  part  of  the  commissioners.    Pabkkb  d.  Crrr  of  Cohoes.  .  531 

New  York  eUif  •^failure  cfeity  a/uthorUiea  to  detignate  eorporaUon  paper 

—  dutyefderk  qf  common  couneu  at  to  pvbUeaUon  of  munkipai  proeeedings. 

See  Matter  of  Dubkin 269 

Neio  York  city  —  redemption  from  tax  ealet  in  — chap.  274  of  1876 

ametrued. 

See  Pboflb  ex  bsl.  Dotibusdat  v.  Sjellt 288l 

CknUraet to fkinneh  materials  —  foorde  " more  or  Uee*'  in  —  meamngcf. 

Bee  Habbihgton  v,  Mayob 248 

Boan^  cfpdUoe  commissionere  —  trial  btfore. 

See  Pboflb  ex  bbl.  Skahav  «.  Police  Oombs 106 

AueeemerUfor  local  improtement — notice  to  parties  affected  by  -^  when 

required. 

See  Stuabt  v,  Palmeb 28 

Aeeeeemente  in  the  dty  of  New  York — wduoMonhywcvrdaeeeeeore  —  g  7, 

chap.  826  of  1840  —  IrreguUj/nty  in  leoying  aeaessment — corrected  under  g  27, 
chap.  888  qf  1870. 

See  Matteb  of  Hebrew  Astlum 112 

Aeeeeement — preaumpUon  of  paymerU— cancellation  of — power  cf  court 

oter — parties  to — application  for. 

See  Matteb  OF  Strikeb 808 

NATIONAL  BANK—  Oonb'aet  by —when  the  fact  that  it  is  ultra  wres  can- 
not he  pieaded  as  a  dtfense  to. 

See  BuBHNELL  o.  Chautauqub  Countt  National  Bank 878 

TSnSGiLLOi'ESCZ— LiabiUty  of  dty  for  defects  in  highway.]  1.  In  an  action 
against  the  city  of  Utica  to  recover  for  injuries  sustained  in  consequence  of 
a  defect  in  a  street  therein,  hdd,  that  as  the  common  coimcil  was  declared 
by  the  charter  to  be  commissioners  of  highwavs,  the  city  was  bound  to  keep 
the  streets  and  walks  in  repair,  and  in  case  it  failed  so  to  do,  and  injury 
resulted  therefrom,  it  was  liable  to  the  person  injured  for  such  damages  as 
he  might  sustain  thereby.    Peach  i>.  Crrr  of  Utica 477 

2.  Funds  in  treasury  to  make  repairs,  not  essential  to.]    Such  liability 

does  not  depend  upon  whether  or  not  the  city  has  funds  in  its  treasury  to 

Ey  for  making  or  repairing  streets,  but  upon  the  question  whether  or  not  it 
s  the  power  to  raise  f uncu  to  defray  such  expenses.    Id. 

8.  Bight  of  persons  with  dtfecUw  siqht  to  traicd  in  streets.]    The  fact 

that  a  person  is  old,  and  that  his  sight  is  aefective,  does  not  deprive  him  of 
the  right  to  travel  in  the  streets  and  upon  the  walks,  provided  he  uses  such 
reasonable  care  and  caution  as  a  person  laboring  under  those  infirmities 
would  ordinarily  exercise.    Id. 

4.  Notice  to  dty — how  proved.]  Although  notice  to  one  of  the  alder- 
men of  a  defect  in  the  highway  is  not  enough  to  charge  the  citv,  with 
notice,  yet  quare,  whether  notice  to  a  considerable  number  of  the  aldermen 
would  not  be  sufficient.    Id. 

BkocawUions  in  streets — liability  of  municipal  corporation  for — what 

preeaution^  are  required. 

See  Pabxer  9.  Crrr  of  Cohoes 681 

NBGUQBNT  TCTT  JiTNQ — Action  to  recover  damages  for -^  right  of  jury  to 
allow  interest—Chapter  450  of  lUl— chapter  266  of  18&.]  1.  Although,  in 
actions  brought  under  the  act  of  1847,  as  amended  by  the  act  of  1849, 
authorizing  the  maintenance  of  actions  to  recover  damages  occurring  by  the 
death  of  any  person  bv  means  of  the  negligence  of  the  defendant,  the  Jury, 
in  rendering  the  verdict,  may  take  into  account  the  time  that  has  elapsed 

Hull— Vol.  X        83 
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since  the  death  as  affecting  the  amount  of  the  damages,  yet  they  cannot 
agree  upon  a  certain  sum  as  damages  and  add  to  it  the  mterest  thereon  from 
the  time  of  the  death  to  the  time  of  the  rendition  of  the  verdict. 

Cook  v.  N.  Y.  0.  and  H.  R.  R.  R.  Co 426 

2.  Chapter  78  of  1870.]    Chapter  78  of  1870  does  not  affect  actions 

brought  before,  though  pending  at  the  time  of,  its  enactment.    Id. 

NEGOTIABLE  CERTIFICATES—  Cf  indebtedness,  ]  Certificates  of  indebt- 
edness were  issued  by  the  trustees  of  a  town  to  a  contractor,  based,  as  to 
their  amount,  on  the  certificates  of  the  engineer,  which  were  erroneous  as 
to  the  price  for  the  work  done;  the  contractor  thereafter  transferred  tiiem  to 
purchasers  in  good  faith.  Held,  that  the  contractor  made  himself  liable  for 
the  value  of  the  certificates  so  transferred.    Donohub  «.  Matob 87 

NEWSPAPER—  When  designaUan  of  official  paper,  under  chapter  574  of 
1871,  is  complete  —  Ifew  York  dty. 

See  Matter  op  Foster 807 

NEW  TBIAL —  Granting  of,  after  denial  of  previous  motion  for.]  After  a 
motion  for.a  new  trial  has  been  made  upon  the  minutes  of  the  justice  before 
whom  the  action  was  tried,  and  hj  him  denied,  it  is  error  for  another  justice 
to  entertain  and  grant  another  motion  to  set  aside  the  judnnent  on  the  ground 
of  "  error  and  manifest  injustice,"  a  new  trial  can  only  be  granted  in  such  a 
case  on  appeal  from  the  first  order.    B[napp  v.  Post 85 

Motion  for,  after  interlocutory  judgment — appeal  need  not  be  taken — 

Code,  %  268. 

See  Bennett  v.  Austin 461 

NEW  TOBK  CITY— Board  of  police  commissioners —trial  btfore.]  1.  On  the 
return  to  a  writ  of  certiorari,  issued  to  review  an  order  of  the  defendant, 
removing  the  relator  from  the  police  force  of  New  York,  it  appeared  tiiat 
the  relator  was  tried,  upon  charges  preferred  by  his  captain  and  sergeant, 
for  neglect  of  duty,  in  failing  to  arrest  two  men  fighting  in  the  street,  and 
with  using  improper  language  to  Police  Conmiissioner  Erhardt  when  reproved 
therefor.  The  relator  was  brought  before  Commissioner  Erhardt  for  trial, 
and,  having  been  sworn,  was  asked  what  he  had  to  say  as  to  the  charges, 
and  testified  in  relation  thereto.  No  other  witnesses  were  examined.  Erhardt 
made  a  report  to  the  full  board,  and  by  the  latter  the  relator  was  found  guilty 
of  a  neglect  of  duty  in  failing  to  arrest  the  men,  Erhunit  not  voting.  Bdd, 
that  the  proceedings  were  regular,  and  that,  as  Erhardt  was  not  the  com- 
plainant, and  was  not  examined  as  a  witness,  he  was  clearly  not  incapaci- 
tated from  taking  and  reporting  the  testimony  of  the  relator. 

People  ex  rel.  Skahan  t?.  Police  Comrs. 106 

2. Common  Council  of-^power  of  to  make  leases — reasonable  rent  under— 

§  18,  chap.  335  of  1873.]  iJnder  section  18  of  chapter  335  of  1873,  providing 
tiiat  the  common  council  of  the  city  of  New  York  shall  have  no  power  to 
"make  a  lease  of  an^  real  estate  or  franchise,  save  at  a  reasonable  rent;"  the 
decision  of  the  question  as  to  whether  or  not  the  rent  reserved  is  a  reasonable 
one  is  left  to  the  discretion  of  the  common  council,  and,  in  the  absence  of 
fraud  or  collusion,  its  decision  is  conclusive.    Schangk  u  I^Iator 124 

Opening  of  Broadway  —  cha^.  890  of  1869  —  Assignm>ent  of  interest  in 

an  award  —  when  trust  created  by  —  Successive  assignment  —  Notiee. 

See  Spears  v.  Mayor 160 

CorporaMon  paper— failure  of  dty  authorities  to  designate  —  dvly  of 

clerks  of  common  council,  as  to  pubheation  of  municipal  proceedings. 

i8!96  Matter  of  DuRKiN 269 

Assessment  based  on  valuaUon  by  ward  assessors  —  §  7,  chap.  826  V 1874 

—  Irregularity  in  levying  assessment — corrected  under  %27of  chap.  883  of  1870. 

See  Matter  op  Hebrew  Abtluv 112 

Eedemptionfrom  tax  sales  in  —  chap.  274  of  1876,  construed. 

See  People  ex  rel.  Doubleday  v.  Kelly 283 

Charter  of —  Chapter  674  of  1871  —designation  of  official  paper  under— 

when  complete. 

/$^  Matter  OF  Fobteb, 907 
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NBW  TOBX  CITY—  Oimiinued.  pasi. 

Omirt  of  General  Seseione,  of—jwriedkUon  cf—preeumpUaM, 

See  Mattbb  of  JsmriNGfi 810 

NEW  TOBK  00T7NTY — SurrogcUe  cf — power  of^  to  aUow  eoete  cmd  aUow- 
aneee,  IwUted  to  the  pueceetfta  party —  2  R  8.,  22»,  §  10— §  9  of  ehap.  859  of 
1870. 

See  NoTBS  9,  Childbbn'b  Aid  Socdett 289 

mSZT  OF  KIN  —  Muethepa/rHee  to  on  aceownUng  by  admirMrabor. 

See  Clock  «.  CHADEAOinB 97 

V0V-BX8IDENT  — ilc^um  by-^seeur&y  for  eoeU-^Oode,  %  288— JR.  S, 
part  8,  chop.  10,  title  2,%  1.1  In  this  action,  brought  b^  the  plaintiffs,  who 
were  non-residents,  to  enforce  an  attachment,  issued  in  another  action  in 
which  they  had  recovered  judgment,  they  fl;ayeto  the  sheriff  the  bond  of 
indemnity  required  by  section  288  of  the  Code.  Held,  that  they  were  not 
thereby  relieved  from  living  security  for  costs,  as  required  by  part  8,  chapter 
10,  title  2,  section  1,  of  the  llevised  Statutes.    Hodgbb  v.  Porter 244 

NON8T7IT — In  County  Churt --motion  fbr  new  trial — OoujUy  Oowri  hat 
no  power  to  order  exeeptione  to  beflnt  heard  at  the  General  Term, 

See  Boyd  «.  Crokkritb 674 

VOTE: 

See  PB0MIB80RT  NOTB. 

Or  memorandum  in  writing — of  promiee  to  a^Mwer  for  debt  <if  another 

— required  by  statute  offt'oudt — must  expreee  the  eoneideration,  chapter  464 

See  Castlb  v,  BrardbTjBY 848 

NOTICE —  7b  parties  tweeted  by  assessment  for  improvement — wTien  required. 

See  Stewart  v.  Palmer. 28 

7b  one  of  the  aldermen  of  a  defect  in  a  street,  is  not  enough  to  charge  the 

dty  with  notice;  yet  quare  wheth/er  notice  to  a  consideraile  number  of  the  alder- 
men would  not  be  sufficient. 

See  Peach  «.  Crrr  of  Utica 477 

OfUen—under  chap,  489  ^  1878  —  t9ttA»»  what  time  it  must  beflled. 

See  Chase  «.  Jambb 506 

NOTICE  OF  liOBS — Ladies.]  Where  a  policy  of  insurance  provided  that 
"  in  case  of  loss  the  assured  sliall  give  immediate  notice  thereof  to  the  com- 
pany," and  no  proofs  of  loss  were  given  in  the  case,  until  after  the  expira- 
tion of  five  months,    ffeld^  that  the  policy  was  thereby  avoided. 

Sherwood  i>.  Agricultural  Iks.  Co 698 

NUISANCE — Disorderly  house — what  is.'\  Upon  the  trial  of  an  indictment 
for  keeping  a  disorderly  house,  it  is  not  necessary  to  show  that  it  was  so  kept 
as  to  disturb  the  peace  of  the  ceneral  public  or  of  the  particular  neighbor- 
hood; it  is  sufficient  if  It  be  shown  that  it  is  a  house  of  prostitution,  open 
promiscuously,  and  to  which  large  numbers  of  people  resort  for  the  purpose 
of  prostitution.    Barnbsciotta  v.  People. ' 137 

OBSCENE  LITEKAt  u  aE — Chap.  777  of  1878 — age  qfprisoTier — need  not 
be  stated  in  indictment — how  determined.]  Under  chapter  777  of  1873,  pro- 
hibiting the  publication  of  obscene  literature,  and  providing  that  any  person 
convicted  thereof  shall,  if  twenty-one  years  of  age  or  upwards,  be  pun- 
ished as  therein  provided,  and  prescribing  a  different  punishment  if  he  be 
under  twentv-one  years  of  ^tge,  it  is  not  necessary  to  state  the  age  of  the 
prisoner  in  the  indictment  for  a  violation  of  the  statute. 

It  is  not  obligatory  upon  the  court  to  call  witnesses  to  determine  the  age 
of  the  prisoner,  but  the  court  itself  may  determine  his  age  from  its  own 
observation. 

Qucsre,  whether  the  court  may,  under  the  Constitution,  ezvnine  the 
prisoner  as  to  his  age  for  this  purpose. 

People «.  JusncBs OF SrsoiAL 6B8SI0118.  ..* 294 
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OFFSB —  CfjudgrMtU —  trialcfaMm h^ore  expvraMon cf  ten  days — eotta — 
Code,  g  885.]  After  issue  had  been  joined  in  this  action,  and  on  the  seventh 
of  February,  an  offer  to  allow  judgment  to  be  taken  against  him  was 
served  by  the  defendant;  on  the  ninth  of  February  the  cause  was  regularly 
called  in  its  order  on  the  calendar,  an  inquest  taken  therein,  and  the  costs 
accruinfi[  subsequent  to  the  offer  taxed  in  plaintiff's  favor.  HM,  that,  as  ten 
days  haa  not  elapsed  from  the  service  of  the  offer  of  judgment  to  the  time 
of  trial,  the  plaintiff  was  entitled  to  disregard  the  offer  and  to  tax  the  coels 
thereafter  accruing.    Hermah  v.  Lyons Ill 

OFFICIAL  ACT  — TTA^  evidence  info/wr  of  officer  doing  U—Betwm  efeaoe- 
eution  ntUla  bona  after  action  brotight  for  failure  to  return. 

See  Bbchstbin  «.  Sammib 586 

OFFICIAL  TAPISR  — When  designation  of  under  chap,  574o/1871  complete. 

See  Matteb  of  Fostbb 807 

OPmiON — WTuU  question  cdOefor  opinion  of  wUness, 

See  Murray  «.  Dbyo 8 

ORDER —  Fbr  delitery  of  proper^  of  deceased  person  to  executor  under  chap. 
894  of  Laws  of  1870 —  must  specify  distincUy  the  property,  deUoery  of  H>t&k 
is  required —  Fbrm  of. 

See  TiLTON  «.  Obmsby 7 

Appointing  receiver  in  mipplementary  proceedings — ti&e  to  real  estate, 

not  passed  oy  recording  of. 

See  SooiT  v.  Elmore 68 

Bee  Motion  and  Order. 

PABOL  EVIDENCE —  Conversation  between  assured  and  agent  of  insur- 
ance company.]  Parol  evidence  is  admissible,  to  show  what  took  place 
at  the  time,  when  the  answers  were  filled  out  to  the  written  interrogations 
put  to  the  insured  on  his  application  for  a  life  policy,  when  such  answers  are 
ambiguous.    Hiogins  v.  Phcenix  Mut.  Life  Ins.  Co 459 

Admissible  to  show  the  time  of  the  execution  and  delivery  of  a  paper, 

offered  in  evidence  for  the  purpose  of  taking  acase  out  of  the  statute  of  limitaitons. 

See  EiNGAiD  V.  Archibald 9 

PABTY  IN  IJN  T JfiBEST—  Promissory  note  —  denial  of  ownership.  ]  Upon 
the  trial  of  an  action,  brought  against  the  maker  and  payee  of  a  promissoir 
note,  the  plaintiff  read  in  evidence  the  note  signed  by  the  maker  and  indorsed 
in  blank  by  the  payee.  The  defendants  set  up  in  their  answer,  and  offered  to 
prove  upon  the  trial,  that  the  note  was  never  transferred  to  the  plaintiff;  that 
ne  was  not  the  legal  owner  or  holder  thereof,  and  that  he  was  not  the  real 
party  in  interest,  but  that  the  Saratoga  Bank  was  the  real  party  in  interest 
and  the  owner  of  the  note.  Held,  that  as  these  facts,  if  proven,  would  con- 
stitute no  defense  to  the  action,  proof  thereof  was  properly  rejected. 

Hayes  v.  Southgate 511 

PEBISHABLB  PBOPEBTY  —  Transportation  of,  by  railroad  company  — 
duty  of  company  as  to  —  receiotfor  — Value  —  evidence  as  to. 

iSte  Tierney  t?.  N.  Y.  G.andH.  R  R  R  Co 569 

PEBSONAL  LIABILITY—  Cf  puhUc  officers  on  contract  made  by  them  as 
such  officers  —  when  it  exiets. 

See  Paulding  v.  Coofbr 30 

PEBSONAL  PBOPEBTY — J?brm  of  verdict  and  judgment  in  action  for 
the  recovery  of 

See  PHILLIF8  V.  Melville 811 

Engine  and  boiler  —  when  it  remains  such  after  annexation  to  realty  — 

Ohattd  mortgage  on  —  effect  of. 

See  SissoN  v.  Hibbard 480 
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PLACE  OF  TRIAL  —  Ohcmge  of—  tm  appUeoHan  of  shoriff,]  In  an  action 
against  the  sheriff  and  attaching  creditors,  praying  that  they  be  compelled 
to  determine  their  conflicting  claims  to  property  attached,  held,  upon  the 
application  of  the  sheriff,  that  he  was  entitled,  under  section  124  of  the  Code, 
to  have  the  place  of  trial  changed  to  his  county.    Wintjsn  «.  YsBaBS 576 

PLEADINGS — Mimoinder.']  1.  One  H.  having  been  arrested,  in  an  action 
brought  by  the  plaintiffs,  to  recover  the  possession  of  certain  personal  prop- 
erty an  undertaking  was  given  bv  said  H.  and  F.  and  D.  by  which  they 
bound  themselves  tluit  the  said  H.  should,  at  all  times,  render  hunself  amena- 
ble to  process,  etc.,  and  for  the  payment  to  the  plaintiffs  of  such  sum  as 
mi^t  be  recovered  against  him.  iLf terwards  another  undertaking  was  given 
by  D.  and  J.  in  the  form  and  to  the  effect  recjuired  by  section  211  of  the  Code. 
Plainti£b  having  recovered  judgment  in  said  action,  and  an  execution  issued 
thereon  having  oeen  returned  unsatisfied,  brought  an  action  against  all  the 
sureties  to  both  undertakings.  HM,  that  a  demurrer,  interposed  by  the 
defendants  on  the  ground  of  an  improper  joinder  of  separate  causes  of  action, 
was  proper  and  should  be  allowed.    Cook  «.  HoRwrtz 586 

2. Ufury  —  how  pleaded.  ]    A  plea  of  usury  must  set  forth  the  usurious 

agreement,  the  names  of  the  parties  between  whom  it  was  made,  the  amount 
loaned,  the  amount  of  usury  agreed  to  be  paid,  the  length  of  time  for  which 
the  loan  was  agreed  to  be  made  and  that  the  agreement  was  corrupt.  An 
answer  which  fails  to  allege  any  agreement  between  the  parties,  but  merely 
alleges  that  the  plaintiff  took  and  reserved  more  than  seven  per  cent  without, 
so  far  as  appears,  the  consent  of  the  borrower  is  fatally  defective. 

National  Bank  of  AioBuaN  v.  Lewis 468 

8. MaUoUme  promcuUon  and  false  imprieonment  — joinder  of  J]    A  cause 

of  action  for  a  false  imprisonment  and  a  cause  of  action  for  a  malicious 
prosecution,  when  both  arise  out  of  one  and  the  same  transaction,  may  be 
respectively  alleged  in  different  counts  of  the  same  complaint. 

Babb  «.  Bhaw 580 

4. Demal  cf  ownership,  of  promissory  note  sued  upon.]    In  an  action 

agunst  the  maker  and  pavee  of  a  promissory  note  indorsed  m  blank,  where 
the  answer  alles^ed  that  the  plaintiff  was  not  the  owner  and  holder  of  the 
note,  or  the  real  party  in  interest,  but  some  one  else  was,  held,  that,  as  these 
facts  if  proven  would  constitute  no  defense  to  the  action,  proof  thereof  was 
properly  rejected.    Hats  v.  SoxTTHaATS 511 

6. Married  woman —  action  on  her  note.]  In  an  action  against  a  mar- 
ried woman  on  a  promissory  note,  the  svecial  facts  establishing  her  liability 
as  a  married  woman  need  not  be  allegea  in  the  complaint. 

WiLLSBT  v.  HUTCHINS 509 

The  eomplaifU,  in  an  action  upon  a  pronUseory  note,  containing  a 

description  of  the  note,  is  sufficient  without  an  aoermeTit  qf  the  consideration. 

See  Undbbhill  «.  Phillips 591 

Usurp  miuMt  be  pleaded.  , 

Bee  Hatwood  «.  Jonbs 500 

Allegations  in,  relate  to  time  of  beginning  suit — as  to  residence,  in 

County  Court. 

Bee  BuBNS  v.  O'Nbill 484 

Indefinite  allegation  as  to  mesne  profits  in  complaint —  mast  be  otjected  to 

before  trial. 

See  Candbb  v.  Bubkb 850 

Admissions  contained  in  answer  —  acceptance  of,  by  plaintiff— must  be 

of  the  entirety. 

See  Gk)ODTBAB  «.  Db  La  Ybbonb 587 

Action  against  heir  at  law  and  next  of  Un  —  A  dtfendant  cannot  be 

charged  both  as  heir  at  law  and  next  of  kin  in  the  same  count  of  a  complaint. 

See  Abmstbono  «.  Wnro 250 

Prayer  for  judgment  euffident,  when  appropriate  to,  though  not  cocer- 

ing  off  required  in  a  proper  judgment. 

See  BrBSS  v.  EToch 209 
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PZJBADIN06 — ConUwusd.  P^as. 

ChmpUufU  for  goodB  9old— non-payment  of  eUxdm  ne^d  not  be  aUeged. 

See  Balisbxtbt  «.  Stinbon 248 

PLEA  IN  ABATSHENT— .Tbr  mienomer,]  Upon  the  arraignment  of 
the  plaintiff  in  error  upon  an  indictment  in  whicn  he  was  named  "  John 
Bamesciotta,  otherwise  called  Gkiribaldi/*  his  counsel  filed  the  following 
plea:  "  Now  comes  the  defendant  Bamesciotta  and  pleads  to  the  indictment 
tliat  he  is  not  now,  and  never  was  known  by  the  name  of  Gmribaldi,  which 
he  verifies,"  to  which  plea  the  people  demurred.  Held,  (1)  that  a  demurrer 
was  the  nroper  mode  of  disposing  of  the  plea;  (3)  that  the  plea  was  properly 
overruled,  as  the  true  name  preceded  the  alias  dictus, 

Barnbsoiotta  V,  Pboplb 137 

POLICE  OOMMIBSIONBBS— AMm2^,  ef  New  York —ifrialltf ore. 

See  Peoflb  sx  bel.  Bkahan  «.  Foligb  CoMiaaBiONSBB 106 

POUOY  OF  IN8TJ&AKCE: 

On  real  and  personal  property  —  condiition  as  to  inownbraneee — poU^ 

€wnded  only  as  to  the  portion  incumbered. 

See  MRRRniii  f>.  AaBicuLTURAi<  Ik&  Go 428 

Waieer  of  condition  qf — when  acta  of  agents  conetUuie  a  wmer  of  sueh 

conditions. 

See  Yak  Allen  «.  FABicBBfl'  Jomr  Stock  In&  Ck) S97 

See  Iksubakcb. 

P0LLT7TI0N —  Cf  stream  of  water  —  remedy  cf  party  aggrieved  by. 

See  Sbaman  «.  Lss Wt 

POWERS — Mutt  be  either  beneficial  or  in  trust — when  inodUd.]  One  clause 
of  a  testator's  will  was  as  follows,  viz. :  "I  give  full  power  and  authority 
and  control  to  sell  my  property  in  Brooklvn  to  my  sister,  Mrs.  Conboy, 
and  to  receive  the  rent  of  it-*- house  No.  86$,  Pacific  street,  Brooldyn. "  Bldd, 
Uiat  the  testator  created,  if  any  thing,  a  power,  but  as  such  power  was 
neither  beneficial  or  in  trust,  it  was  not  authorized  by  the  Revised  Statutes, 
and  that  as  to  such  real  estate  he  died  intestate.    jENinKas  «.  Conbot 77 

POWEB  OF  ATTOKsiEit  —  Ckmstruetion  of]  Defendant  executed  a 
power  of  attorney,  by  which  he  appointed  one  Packard  his  "  true  and  law- 
ful attorney  for  me  and  in  my  name,  and  place,  and  stead,  to  draw  and 
indorse  any  check  or  checks,  promissory  note  or  notes  on  any  bank  in  the 
city  of  New  York,  in  which  i  have  an  account,  and  especially  in  the  Irving 
National  Bank  of  said  city,  and  to  do  any  and  all  matters  and  things  con- 
nected with  my  account  in  said  Irvine  National,  or  any  other  bank  m  said 
city  which  I  myself  wight  or  could  do,"  etc.  Held,  that  Packard  was  not 
authorized  thereby  to  draw  or  indorse  any  check  or  note,  except  such  as 
were  payable  at  a  bank  in  which  the  defendant  had  an  account. 

Craiohbad  9.  Pbterson 696 

POWEB  OF  THE  OOTTBT—  7b  inquire  as  to  adequacy  of  provisions  in  Ueu 
of  doufcr.]  Qwere,  as  to  the  power  of  the  court  to  inquire  into  the  adequacy 
of  a  provision  made  in  an  ante-nuptial  agreement,  for  the  wife  in  lieu  of 
dower,  and  as  to  the  extent  to  which  such  inquiry  can  be  carried. 

Curry  «.  Curry 866 

To  order  ccmedlation  of  a/n  assessment. 

See  Matter  of  Stiuker , 808 

On  sale  cf  mortgaged  premises— to  direct  sale  (f  dU  the  property  for 

benefit  of  subsequent  incumorcmeers. 

See  Barhbs  v.  Stoughton 14 

-PBAGTIGE  —  Bight  of  m/ocinq party,  on  motion,  to  read  c^ffldacits  not  served.] 
1.  Upon  the  hearing  of  a  motion  made  bv  the  plaintiff  for  the  continuance 
of  a  temporanr  injunction,  granted  in  the  action,  he  will  not  generally  be 
allowed  to  read  additional  affidavits,  which  are  not  in  answer  to  new  matter 
introduced  by  the  defendant,  but  merely  corroborative  of  the  facts  set  forth 
in  the  moving  papers.    Jacobs  t.  Miller 880 
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PBAOnCE  —  OanUnued,  pass. 

2. When  action  w  diaeontmusd.  ]    Where  an  order  is  entered  discontinn- 

ing  an  action  on  payment  of  costs,  the  defendant  may,  so  long  as  the  costs 
are  unpaid,  enter  judgment  therefor  and  issue  execution  thereon,  or  he  may 
disregard  the  order  and  proceed  with  the  action  as  though  it  had  never  been 
entered.    Butphen  v.  Lash  120 

8.  Demurrer — to  plea  of  misnomer  in  indictment,  ]  Upon  the  arraign- 
ment of  the  plaintiff  in  error  upon  an  indictment  in  which  he  was  named 
"  John  Bamesciotta,  otherwise  called  Garibaldi,"  his  counsel  filed  the  follow- 
ing plea  :  ''  Now  comes  the  defendant  Bamesciotta  and  pleads  to  the  indict- 
ment that  he  is  not  now,  and  never  was,  known  by  the  name  of  Garibaldi, 
which  he  verifies,"  to  which  plea  the  people  demurred.  Hdd,  (1)  that  a 
demurrer  was  the  proper  mode  of  disposing  of  the  plea;  (2)  that  the  plea 
was  properly  overruled,  as  the  true  name  preceded  the  aUas  dietiu, 

Babnbsciotta  «.  Pboplb 137 

4.  Ir^nction — against  a  eouH^na/rtialA    A  court  of  equity  will  not 

restrain  by  injunction  a  court-martial  from  trying  one  subject  to  its  jurisdic- 
tion when  he  alleges  as  the  only  ground  for  such  injunction  that  he  has 
alreadv  been  tried  upon  the  same  cnarge,  and  that  he  apprehends  that  the 
second  trial  will  be  unfairly  conducted.    Pbrault  v.  Rand 222 

5.  Motion  for  a  new  truU,  after  interloeutory  judfftnent — appeal  need 

not  be  taken —  Chae,  S  268.1  After  the  entry  of  an  interlocutory  judgment  or 
decree,  not  authorizing  a  nnal  judgment,  but  directing  further  proceedings 
before  a  referee  or  otherwise,  a  motion  for  a  new  trial,  on  a  case  and  excep- 
tions, may  be  made  under  section  268  of  the  Code,  without  taking  any 
appeal  from  such  judgment  or  decree. 

BemibU,  such  motion  cannot  be  made  in  case  of  a  trial  before  a  referee. 
Such  motion  does  not  stay  proceedings  under  the  interlocutoiy  judgment 
or  decree.    Bsnmbtt  i;.  Austin 451 

6.  Indefinite  aUegatioTis  as  to  — must  be  objected  to  before  the  trial.] 

When,  in  an  action  of  ejectment,  it  appears  from  the  complaint  that  the 

Slaintiff  claims  to  recover  the  value  of  the  rents  and  profits  of  the  premises 
uring  the  time  they  have  been  unlawfully  withheld  by  the  defendant,  it  is 
too  late,  on  the  trial,  to  object  to  the  form  and  want  of  particularity  and  cer- 
tainty with  which  the  allegations  relating  thereto  are  made. 

Candee  v.  Bukkb 850 

7.  Proceedings  to  determine  conflicting  claims  to  real  property-— toTien 

maintainable.]  One  who  is  in  possession  of  real  property,  claiming  title 
thereto,  is  possessed  of  a  sufficient  estate  therein  to  maintain  proceedings 
under  the  Kevised  Statutes  to  determine  conflicting  claims  thereto. 

SCHBOBDEB  V.  GURNET 418 

8.  BiU  quia  timet.]    Courts  of  equity  will  generally  give  relief  under 

a  bill  quia  timet,  only  where  it  is  necessary  to  resort  to  extrinsic  evidence  not 
of  record,  to  show  the  invalidity  of  the  instrument  constituting  the  apparent 
cloud  upon  the  title.    Id. 

On  nonsuit  in  County  Court — Motion  for  new  trial  —  County  Court  has 

no  power  to  order  exceptions  to  be  first  hea/rd  at  the  General  Term. 

Bee  Boyd  i;.  Cronkbitb 574 

Judgment — entry  of,  in  action  against  two  dtfcTidants,  when  only  one 

ansu>ers — reversal  of  judgment  where  one  appeals — effect  of. 

See  HowK  «.  Bishop 509 

Admission  contained  in  cmswer — acceptamM  of,  by  plaintiff — must  be 

of  the  entirety. 

See  Gk>ODYBAB  «.  De  La  Ybrgnb 587 

Within  what  time  appUccttion  must  be  made  for  discharge  of  bankrupt — 

%  20  of  bankrupt  act. 

SeeWooT>v.  Hazbn 802 

Bemoval  qf  actions  to  United  States  court  under  chap.  187  of  1875  — 

oMrments  in  petition  not  binding  upon  court. 

See  Clabk  «.  Ofdtkb 883 
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PBAOnOB  —  Continued,  pass. 

Ifuoln&fU  discharge  under  State  iaw—petiUon  f^r-^rdinquithm&tU  by 

petitioning  judgment  creditor  of  the  eeewrityfor  hie  debt— proper  f&irm  of. 

See  AnesBXTBT  o.  Crossman 889 

Action  to  recover  damagee  for  negligent  kOU/ng -bright  of  Jury  to  aiOote 

interest  on  their  terdict. 

See  OooK«.  N.  Y.  C.  and  H.  R  R  R  Go. 426 

Summary  proceedings — suffldeneu  of  ajldawt  to  procure  summons  in— 

eertiflcate  of  service  of  summons  by  constMe  —  %s  due  proof  thereof. 

See  Pbople  bx  rbl.  Hughes  «.  Lamb 848 

Supplementary  proceedings— power  ofrtferee  to  adjourn  hearing  in, 

iM0  Kaufman  «.  Thrashbb 488 

SupiHementary  proceedings— -reeeioer  in— powers  qf—irreguiarity  in 

appointment  of — who  ma/y  take  adeantage  qf. 

See  UNDBBWOOD  V,  SUTCLIFFB 453 

Replevin- UabHity  of  sureties  upon  undertaking  given  in— action  not 

maintainaNe  untU  after  execution  returned  unsatitfed. 

See  Haqeb  v,  Clutb 447 

Ohamiber  order  of  county  judge — appeal  from — can  only  be  taken  after 

order  has  been  entered  in  the  couriy  clerks  offlee. 

See  Pool  v,  Bafford 497 

Fbreclosure  of  mortgage — auction  to  recover  defoiency,  coffer  judgment  qf 

foredoewre  amdsale — lea/ve  qf  cowrt  to  maintain — when  necessary. 

See  ScoFiBLD  v,  Dosohbb 683 

Chsts—reaeffustment  of —when  granted— what  direetions  as  to,  proper. 

See  MuBDOCK  v,  Adams 666 

Surrogate's  Court — estamination  as  to  effects  qf  deceased  person — chap, 

894  of  1870  —  order  for  delivery  of  property  to  executor  — proper  form  of —  muet 
spedfif  distinctly  the  property,  dekvery  of  which  is  required. 

See  TiLTON  v.  Obmsbt 7 

Sale  of  mortgaged  premises — power  qf  court  to  direct  sale  of  aU  the  prop- 
erty, for  benefit  of  subsequent  ineumlbromeers, 

iSM  Babnbs  «.  Stouohtoh i 14 

TownhaU — purchase  qf  site  for  —  apfUcation  to  supervisors  thertfor, 

under%^,  chap.  4S&  of  Wl^  —  what  is  proper. 

See  Bbbgbn  v.  Gubna 11 

New  trial — setting  aside  judgment — not  grcmted  on  a  second  motion, 

after  a  denial  of  a  motion  for  a  new  trial  on  Ihejudge^s  minutes, 

SeeKsAFPv,  Post  86 

Notice  to  parties  ejected  by  assessment  for  heal  improvement— when 

required 

See  Stuabt  v.  Palmer 23 

Decree  directing  sale  of  real  estate  eonveyed  by  debtor  in  firaud  qf  cred 

iter — properformof. 

See  YAK  WYOK  «.  Baxbb 89 

After  serviceofcm  offer  to  aUowjudgment  to  be  taken,  but  before  the  expi- 
ration often  days  from  such  service,  on  the  cause  being  reachedon  thecalendar, 
plaintiff  can  disregard  such  offer,  try  the  cause  and  tax  the  costs  therec^fter 
accruing. 

See  Hbrmatt  v,  Lyons Ill 

Distinetions  between  rights  arising  under  an  attomeifs  Ken  upon  a  pulg- 

ment  and  under  an  assignment  thereof,  and  qf  remedy  by  motion  and  aetkm  to 
offset  judgments,  considered. 

&d  Prouty  «.  Swift 282 

Beplevin — form  qf  verdict  and  judgment  in  an  action  for  the  recovery  of 

personal  property. 

See  Phillips  v,  Melyillb 211 

Lis  pendens — may  be  filed  in  aetUm  affecting  leasehold  interest  in  Irnnds, 

See  Ruck  v.  Langb • 808 


Digitized  by 


Google 


INDEX.  665 

PBAOnOB  —  CkmtMMt&d.  paab. 

IHiamHntumoe  of  actunh-^what  mutt  be  thtnen  upon  appUcationfar,  on 

grcvmd  that  it  has  been  eet&ed. 

See  CoimoBB  «.  Trrus 986 

Amendment  to  anewer  aetting  up  usurp — dOowcmee  of — eha/raeter  of 

defBThee  not  eoneidered. 

/Sg0  Babhbtt  9.  Mbyeb 109 

AUmony  —when  paid  from  date  of  appUeationfoT,  instead  of  from  date  of 

order  gramHryg  it. 

See  Collins  o.  Collins 372 

Action  by  attorney  for  eerviees— defense  that  ehofrges  ofre  esDorbitani  and 

oppressive — reference  not  usuaUy  ordered  in  such  eases. 

See  Mabtin  «.  Windsor  Hotel  Co 804 

Fbredoswre  sale  —  division  of  mortgcufed  premiises  into  lots  by  mortgagor 

after  giving  mortgage — when  sheriff  may  seu  (notwithstanding  sueh  dwision)  the 
land  in  one  tract. 

See  Lanb  v.  Conger 1 

Action  to  recover  assets  cfbomhrwat —  in  what  court  it  must  be  brought — 

jurisdiction  of  State  court — of  Vnited  akUes  District  Court — when  exclusioe — 
%2of  chap.  890 (?/1874. 

Ae  Oloott  v.  Maclean 277 

Contract  of  sale  —  spedflc  pcTformance — w?ien  ordered,  notwithstanding 

fcUture  of  plaintiff  to  tender  deid  —  Prayer  for  Judgment — sufficient,  when 
appropriate  to,  though  not  covering  aU  required  m,  a  proper  judgment. 

See  Btjebr  V.  Koca 299 

jRrferenee — order  of,  to  ascertain  damages  arising  flrom  an  ir^uncOon  — 

rig?U  of  party  ivjured  to  such  order. 

See  Watbbburt  v.  Boukkb    262 

Venue — change  of,  for  convenience  of  witnesses — motion  for,  granted 

when  opposing  aMdavit  simply  sets  forth  facts  tending  to  show  that  the  facts  sought 
to  be  established  oy  defendants  wUnesses  Ttave  no  ecMence. 

See  Wiaam  v.  Phelps 187 

Compiaintfor  goods  sold — non-paymerU  of  claim  —  need  not  be  aUeged — 

Demurrer. 

See  Salihburt  v.  Stinson 242 

PBBFBBBNCE  —  In  payment  of  deposits  made  by  savings  banks  given  ^  §48, 
chap.  871  of  1&75  —  Receiver  of  bank  —  when  estopped  from  questioning  a&»  of 
officers  of. 

See  BosBNBAGH  V.  Manttf.  and  BmLDEBS*  Bank 148 

PBBSXJKFTION  —  Cf  payment  of  an  assessment. 

See  Matter  of  Btrikbr 806 

A»  to  jurisdiction  of  Court  cf  Gensrat  Sessions  qfNew  York  eity. 

See  Matter  of  Jennings 810 

PBOrCIPAL  AND  AOiEXTT  —  Code,  %  899.]  Although  under  section 
899  of  the  Code,  a  party  to  an  action  may  testify  as  to  a  conversation  between 
the  deceased  and  a  third  person  which  he  has  overheard,  so  long  as  such 
testimony  is  limited  to  what  was  neither  a  personal  transaction  nor  com- 
munication between  the  witness  and  the  deceased,  yet  this  rule  does  not  pre- 
vail when  such  third  person  is  an  agent  for,  and  is  acting  in  the  interest  of 
the  witness.    Head  v.  Teeter 548 

Fhetor  selling  under  del  credere  commission  —  rights  of  assignee  or 

reeoivercf. 

See  Franokltn  v.  Sfbagxtb 689 

Insfwrance  company  —  when  estopped  by  acts  of  its  agent. 

SeeQtKTE&v.  Penn.  Fire  Ins.  Co 489 

AgenX  of  insewramM  company — powers  of—  when  company  bound  by  acts 

€f —  waifver  ofcondiUon  qfpdliiy. 

See  Van  Allen  v.  Farmers'  Joint  Stook  Ins.  Co 897 

Hun— Vou  X.        84 
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FEtlKGIFAIi  AND  T3S[TSB3SnS--Wheni9Utr68tfoaow9p^ 
ment  to  share  money  overpaid  to  the  United  States  in  eaee  of  its  recovery. 

See  Basbbt  «.  Ludington 305 

PBnrCIFAL  AND  BUB^BTY — Eelation  between  grantor  and  grantee 
(usuming  payment  of  mortgage — extension  of  time  of  payment,]  Although 
when  a  grantee  of  property  assumes  the  payment  or  a  mortgage  then  exist- 
ing thereon,  he  becomes,  in  equity,  as  between  himself  and  the  grantor,  the 
pnncipal  debtor,  and  the  grantor  is  regarded  as  a  surety;  yet,  the  rights  of 
the  mortgagee  are  not  affected  thereby,  and  as  to  him  the  mortgagor  still 
continues  to  be  the  principal  debtor,  and  the  liability  of  the  latter  to  him 
is  not  affected  by  an  extension  of  the  time  of  i>ayment  of  the  mortgage 
given  to  the  grantee.     Meteb  v.  Lathbop 66 

yanee  stUffeet  to  mortgage — efect  of  agreement  by  mortgagee  to 
extend  time  of  payment — does  not  release  the  original  mortgagor. 

SeePEJsmsLD  v.  Qoodbich 41 

VBOBATE  OF  WH^-- Admissions  of  devisees— fohen  admissible.']  1.  The 
appellants  contested  before  the  surrogate  the  probate  of  the  wQl  of  one 
Horn,  on  the  ground  of  incapacity  and  of  fraud  and  undue  influence. 
The  testator  devised  the  property  to  a  granddaughter  and  her  husband, 
Jointly.  Upon  the  hearing,  the  counsel  for  contestant  proposed  to  prove 
statements  of  the  granddaughter,  made  at  or  about  the  time  of  making  the 
will,  that  the  testator  ought  to  leave  all  his  propertv-  to  herself  and  husband ; 
that  she  had  consulted  a  physician  as  to  his  mental  capacity;  that  he  would 
do  whatever  she  asked  him;  that  they  meant  to  have  the  property;  which 
evidence  was,  upon  the  objection  of  the  counsel  for  the  proponents,  rejected. 
Held,  that  this  was  error.    Horn  v.  PuLLiCAif 471 

2. Improper  rmetion  of  evidence  by  sfwrrogate — when  his  judgment 

reversed  beeatiseof.]  Where  competent  evidence  has  been  rejected  by  the 
surrogate,  his  Judgment  or  decree  will  not  be  reversed,  unless,  if  such  evi- 
dence had  been  received  and  a  finding  had  been  made  in  conformity  there- 
upon, the  court  would  have  afltaaed  the  decree.    Id. 

PBOFESBIONAL  SEB VICES  —Action  for — unliquidated  demand— attow- 
once  of  interest  upon.]  In  an  action  bv  an  attorney  against  his  client,  to 
recover  for  professional  services  rendered  by  him,  no  bill  having  been  pre- 
sented and  tne  demand  being  unliquidated,  interest  cannot  be  allowed  upon 
the  amount  of  the  recovery  from  the  time  of  the  rendition  of  the  services. 

The  statute  fee  bill,  although  evidence  bearing  upon  the  question  as  to  the 
value  and  amount  of  the  services  rendered,  does  not  determine  the  question  as 
between  attorney  and  client.    Gallup  v.  Psrub 625 

Action  by  attorney  for  services — d^ense  th<U  charges  are  exorbitant  and 

oppressive  —  reference  not  usually  ordered  tn  such  cases. 

See  Martik  v.  Windsor  Hotel  Co 304 

PBOMISSOBY  IXOTE— Action  upon—  Ti&e  of  plaintif— denial  of]  I. 
Upon  the  trial  of  this  action,  brought  against  the  maker  and  payee  of  a 
promissory  note,  the  plaintiff  read  in  evidence  the  note  signed  by  the 
maker  and  indorsed  in  blank  by  the  payee.  The  defendants  set  up  in  their 
answer,  and  offered  to  prove  upon  the  trial,  that  the  note  was  never  trans- 
ferred to  the  plaintiff;  that  he  was  not  the  legal  owner  or  holder  thereof, 
and  that  he  was  not  the  real  party  in  interest,  but  that  the  Saratoga  Bank 
was  the  real  party  in  interest  and  the  owner  of  the  note.  Held,  that  as  these 
facts,  if  proven,  would  constitute  no  defense  to  the  action,  proof  thereof 
was  properly  rejected.    Hayb  v.  Southoatb 611 

2.  Complaint  in  action  upon — consideration  need  not  be  alleged.]    The 

omission  of  the  words  "for  value  received,"  in  a  promissory  note,  is  not 
material 

In  an  action  upon  such  a  note,  it  is  not  necessary  to  allege  in  the  complaint, 
that  there  was  any  consideration  therefor. 

A  description  of  the  note  is  sufficient  without  an  averment  of  the  conside- 
ration.   Undbrhill  v.  Phillips 601 
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VBOKIBSQKT  HOXB—  CkmUnmed,  pa«b. 

Cf  married  io&man — given  an  her  releaeefram  a  contraet  to  convey  her 

land,  held  a  euffieient  benefit  to  her  eeparate  estate  to  eustain  an  action  upon  it. 

Bee  WiLLSBT  0.  Hutchins 008 

Uawry — eubeHtiUion  of  new  note  for  old  and  uev/rUma  one — rights  of 

bona  fldehaider. 

See  Shebwood  v.  Abcheb 73 

PBOOF  OP  SEBViOE—  Cf  eummone  in  summary  proceeding,]  The  cer- 
tificate of  the  constable,  showing  a  service  of  the  summons  upon  the 
defendant  personally,  by  showing  tne  original  and  delivering  a  copy  thereof 
to  him,  is  "due  proof"  of  the  service  thereof. 

Peofls  ex  rel.  Hughes  v.  Lamb 348 

PUbUeation—city  of  Troy,  power  of  common  eouncU  of  to  direct  publiea- 

tion  cf  notiees  of  taa  sales. 

See  Frakcib  io.  Cmr  of  Tbot 616 

FUBIJO  OTFICEBl— Oontraet  by  ^duties  of ,  as  to  payment— wJ^en  per- 
eonaXy  liable  thereon. 

See  PAULDme  v.  Ooopeb 90 

FUBGHASEB: 

See  YvNDOB,  akd  Pubchaseb. 

QTXAKTUK  MEKUIT—  Quare,  where  a  tenant  has  been  evicted  by  the 
landlord  from  a  portion  of  the  demised  premises  of  substafUicU  value '--as  to  the 
right  of  me  lessor  to  bring  an  action  upon  a  quantum  meruit  to  recover  the  value 
of  the  premises  stiU  oeei^pied  by  the  tenant. 

Bee  People  ex  bbl.  Mxjbfht  v,  Gednet 161 

aiTIA  TlXXt-'Biaqf'-whm  proper,]  Courts  of  equity  will  generally 
give  relief  under  a  bill  quia  timet,  only  where  it  is  necessary  to  resort  to 
extrinsic  evidence  not  of  record,  to  show  the  invalidity  of  the  instrument 
constituting  the  apparent  cloud  upon  the  title.    Schroeder  v.  Gurnet.  ....  413 

QUIET  EHJOYUENT— /mpjttftl  covenants  for,  in  lease. 

See  People  ex  bel.  mubpht  v,  Gednet 161 

BAHiBOAD  —  Mortgage  —  Trustees  taking  possession  of  road  under — righi 
of  debtor  of  road  to  offset  daim  against  the  company,  ftmng  due  after  ehanoe 
if  possession,]  1.  The  Wallkill  Yallev  Railway  Company  having  made 
default  in  the  payment  of  the  interest  falling  due  on  mortgage  bonds  issued 
by  it,  the  plamtifTs,  the  trustees  under  the  mortgage,  in  pursuance  of  the 
terms  thereof,  entered  into  possession  of  the  road  m  Mav,  1873,  and  received 
the  rents  and  tolls  thereof  for  the  benefit  of  the  bondholaers.  Subsecjuently, 
the  mortgage  was  foreclosed  and  the  road  sold  to  the  plaintiffs.  This  action 
was  brought  to  recover  money  due  to  the  road  for  transporting  the  mails  for 
the  half  year,  ending  December  31, 1873,  received  by  the  defendant,  who  had 
acted  as  agent  for  the  road  in  collecting  such  money  from  the  treasury 
department,  and  which  he  refused  to  pay  over,  h^  clamiing  to  be  entitled 
to  set-off  a^inst  this  amount  a  note  given  by  the  company  to  him  in 
October,  1872,  due  one  year  after  date.  Hdd,  that  as  the  plaintiffs'  riffht 
to  receive  the  earnings  of  the  road  became  absolute  in  May,  1873,  at  which 
time  defendant's  note  had  not  yet  become  due,  no  offset  thereof  could  be 
made  in  this  action.    Mubbat«.  Deto 3 

2.  Judgment  of  foredosure — against  whom  it  may  be  read  in  evidence,] 

Upon  the  trial,  plaintiffs  were  allowed,  against  the  defendant's  objection 
and  exception,  to  introduce  in  evidence  the  Judgment  in  the  action  of  fore- 
closure, to  which  the  defendant  was  not  a  party.  Bisld,  that  tlus  was  proper; 
that  the  mortgage  and  decree  were  properly  submitted  to  show  the  transfer 
of  the  title  to  the  phiintiffs.    Id, 

8.  Witness — what  question  caUs  fir  opinion  <f.]  Upon  the  trial  a  wit- 
ness, who  had  been  employed  by  one  of  the  plaintiffs,  was  asked  in  their 
behalf:  ''  For  whom  and  in  whose  behalf  did  Mr.  Burdell  make  that  employ- 
ment, if  you  understood?"  JBbld,  that  the  question  did  not  necessarily  call 
for  an  opinion  of  the  witness,  and  was  properly  admitted.    Id. 
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"R  A  TTillO  A 1)  —  Ckmiinued.  paas. 

BnishdNs  prop&rly — trangportation  cf  by — duty  of  company  as  to — 

reeeipifor —  VaJue—emdance  as  to. 

See  TiBRNKY  V,  N.  Y.  Cen.  aki>  Hud.  R  R  R  Ck) S89 

Use  of  highway  by— consent  of  owmt  thereto — effect^ — if^ncUon. 

See  MusDOOK  «.  Pbo6pect  Park  and  C.  L  R  R  Co 608 

KAILBOAD  BONDS  —  Issue  of — statements  in — Bona  fide  purchaser — 
tshat  facts  sufficient  to  put  upon  inquiry.]  A  railroad  company  issued  certain 
bonds  designated  as  "consolidated  first  mortsafe  ^Id  bonds/'  the  bonds 
referring  to  a  mortgage  from  which  it  appeared  that  it  was  intended  to  sub- 
stitute a  portion  of  the  bonds  for  first  mortgage  bonds  already  issued  upon 
the  road,  and  to  devote  the  remainder  thereof  to  the  extension  and  comple- 
tion thereof.    Eeid, 

(1)  That  the  use  of  the  word  "consolidated"  was  sufficient  to  put «  pur- 
chaser upon  his  inquiry. 

(2)  That  as  the  bonds  referred  to  the  mortage,  a  purchaser  was  bound  by 
the  statement  contained  in  the  mortgage,  and  that  it  was  his  duty  to  ascer- 
tain whether  or  not  the  holders  of  the  old  bonds  were  willing  to  make  the 
exchange.    Catlubo.  N.  Y.,  K.  and  S.  R  R  Co 285 

BEABJTJSTMBNT  OF  OOGTB—When  granted— lehat  direction  as  to  read- 
jusiimeTU  proner. 

See  MuBDOGK  0.  Adahb 566 

BSAIj  ESTATE—  Cf  lunaHc — saie  of—jwisdiation  of  eowrt—rtferenee  to 
ascertain  facts — when  necessary. 

&0  Matteb  OF  Valbntinb 88 

Sale  of,  under  foreclosure  of  mortgage — dhision  of  mortgaged  premises 

into  lots  by  mortgagor  after  giving  mortgage — when  sheriff  may  sell  {notwith- 
standing such  division)  the  land  in  one  tract. 

See  Lanjb  v.  Congbr 1 

Pmoer  cf  court  to  direct  a  sale  by  its  officers  of  real  estate  flwidulently 

conveyed —  Fraudulent  conveyance — rwnedy  of  creditor — form  of  decree  direct- 
ing sale. 

SwVanWtck©.  Bakeb 89 

Vested  equitable  estate  in  remasnder — made  a  legal  estate  by  the  statute  of 

uses — Rule  in  SheUy's  Case  —  does  not  apply  where  the  estate  in  the  ancestor  is 
an  equitable,  and  in  the  heir  a  legal  one. 

See  Bbnnett  v.  Garlook 828 

Anricxaiion  —  ofchattelsto — chattel  mortgage  on — preeentsthesr^ange 

from  personal  to  real  property. 

See  SifisON  o.  Hibbabd 420 

Deed,  description  in  —  Survey  must  commence  (U  place  of  beginning. 

See  Elliott  v.  Lbwib 486 

BECEIPT  — ^  in  good  order  —  to  railroad  company  for  perishaXiie  prop- 
erty transported  by  it — eamiainahle  by  parol  evidence. 

SeeTmBLifKYv,  N.  Y.  Cen.  and  Hud.  R  R  R  Co 669 

BEOEi  V SR  —  Cf  insurance  company — as  to  payment  of  eompan^s  check.] 
A  receiver  must  pay  check  drawn  by  company,  in  settlement  of  loss  before 
his  appointment,  out  of  the  funds  on  which  the  check  was  drawn,  although 
such  funds  were  withdrawn  from  the  bank  by  the  receiver  before  presenta- 
tion of  the  check.    MKWin.L  v.  Anderson 604 

In  supplementary  proceedings— powers  of—irregulariiyin  appointment 

of—  who  maytake  advantage  gf. 

See  UNDERWOOD  V.  SuTCLiFrB 458 

Appointment  cf,  in  foreclosure  suit — on  application  of  subsequent  incum- 
brancer—  who  entitled  to  amount  collected. 

See  Washinqton  Life  Ins.  Co.  v.  Fiaischaueb 117 

In  supplementary  proceedings  —  can  convey  no  tiUe  to  the  debtor's  real 

estate,  where  thsjudgmcnt  debtor  has  made  no  conveyance  to  him,  nor  any  order 
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VECETVBR—Chntinued.  pass. 

luu  been  made  by  the  eowri  requmng  the  judgmetU  debtor  io  do  so,  or  directing  a 
$cUe  by  the  receiver —  7V^  to  real  estate  does  not  pass  to  receiver  on  recording  the 
order  appointing  him. 

Sm  Scott  «.  Elmobb 68 

Sight  of  a  person  not  a  party  to  the  action  in  which  a  receiver  was 

appointed,  to  maintain  action  agamst  him  for  money  collected. 

Bee  Sheredait  v,  Jackbon 89 

Cfbcmk  —  when  estopped  from  questiomng  acts  of  officers  qf. 

See  BoBBNBACK  «.  JiiAircJF.  AND  BuiLDBBS  Bakk 148 

Cf  factor  seOing  under  del  credere  commission — rights  of. 

See  Franckltn  v.  Sfragxts  , 589 

BEOOBBnrG  ACT --Bona  fide  purchaser,]  July  11,  1866,  N.  Case  con- 
veyed certain  real  estate  to  one  Catharine  HBrierly  in  trust  to  receive  the 
rents,  and  apply  the  same  to  the  use  of  herself  and-B.  W.  Case,  the  premises 
to  revert,  after  the  death  of  Brierly  and  B.  W.  Case,  to  the  issue  or  heirs  at 
law  of  the  latter,  if  he  left  any,  otherwise  to  the  heirs  of  the  grantor. 

The  deed  was  lost  soon  after  execution,  but  was  afterwanls  found  and 
was  recorded  March  1,  1875.  N.  Case  continued  in  possession  of  the  land. 
Brierly  died  in  1870,  and  devised  her  interest  in  tne  premises  to  B.  W. 
Case.  In  1873  K.  Case,  as  special  guardian  of  B.  W.  Case,  in  pursuance  of 
an  order  of  the  County  Court,  convejred  the  premises  to  the  plaintiff  for 
$2,000,  he  giving  back  a  mortgage  (without  any  personal  covenant  on  his 
part)  to  secure  the  same,  payable  on  B.  W.  Case's  arriving  at  age.  Plaintiff, 
at  the  time  of  his  purchase,  knew  that  a  former  deed  had  been  given  and 
lost,  but  did  not  know  its  contents.  About  the  same  time,  to  perfect  the 
record,  he  took  a  deed  from  N.  Case  individually,  upon  the  same  considera- 
tion as  the  deed  from  the  special  guardian — the  de^  being  dated  January 
1,  1868,  and  recorded  February  12,  1875.  Held,  {1)  that  the  deed  from  the 
special  guardian  was  a  nullity,  as  the  infant  had  no  interest  in  the  premises; 
(2)  that  the  deed  from  Case  was  not  entitled  to  priority  over  the  trust  deed, 
for  the  reason  that  the  plaintiff  was  not  a  boTia  fide  purchaser  thereunder, 
the  only  consideration  therefor  being  a  mortgage  not  yet  due. 

SCHROSDEB  V.   GUBNEY 413 

"KSDEMSTIGN — From  tax,  in  the  dty  of  New  York— chap.  274  of  1876.] 
Chapter  274  of  1876,  providing  that,  at  any  time  within  one  year  after  the 
passage  of  the  act,  any  person  might  pay  to  the  comptroller  of  the  city  of 
New  York  the  amount  of  any  tax  upon  property  belonging  to  such  person 
theretofore  imposed  and  then  remanmng  unpaid,  togetner  with  interest  at 
seven  per  cent  per  annum,  for  the  time  that  such  tax  was  imposed,  only 
applieci  to  cases  in  which  the  taxes  had  not  as  yet  been  paid  to  the  public 
authorities,  and  did  not  provide  for  the  redemption  of  property  previously 
sold  for  the  non-payment  of  taxes,  the  time  to  redeem  which  had  not  as  yet 
expired.    People  ex  bel.  Doubledato.  Kellt 283 

BEjtjsaEE — In  supplementary  proceedings — power,  of,  to  o/clioum  proceedings. 

Bee  Eaufmah  v,  Thbabhbb. 438 

BEFEBENCQS  —  Bwrrogattfs  Churt  —  accounting,]  1.  Where  a  testator 
devises  idl  the  rest,  residue  and  remainder  of  his  estate  to  his  executors,  to 
carry  out  the  trust  created  by  his  will,  one  of  such  executors  may  apply  to 
the  surrogate,  under  section  52  of  2  Revised  Statutes,  page  92,  for  an  order 
requiring  his  co-executor  to  render  and  file  an  account  as  therein  provided. 
Where  objections  are  filed  by  such  applicant  to  the  account  rendered  in 
pursuance  oi  such  an  order,  the  surrogate  of  New  York  may,  under  section 
6  of  chapter  859  of  1870,  appoint  a  referee  to  examine  such  account  and 
report  thereon  to  him.    Buohan  «.  Rintoul 188 

2. On  sale  of  real  estate  of  lunatic.]    demble,  that  it  is  not  obligatory  on 

the  court,  under  the  Revised  Statutes  ^  R  S.,  58,  §  12),  or  undet  the  act  of 
1864  (chap.  417),  to  order  a  reference  to  ascertain  the  truth  of  the  facts  set 
forth  m  a  petition  to  sell  the  real  estate  of  a  lunatic,  when  it  has  satisfied 
itself  of  the  existence  of  these  facts  and  the  propriety  of  ordering  the  sale  by 
other  means.    Matteb  of  Valentine 88 
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BBFEBENCQS  —  ConUnued.  pasb. 

Not  tuuaUy  ordered  in  actums  hy  cOtornejfB  for  tertiees — where  the  dtfense 

M  that  the  eha/rge$  are  eaoorbitant  arid  oppremve. 

See  Mabtdt  v.  Windsor  Hotel  Co 304 

Order  of,  to  cucertcUn  damagee  arising  from  an  ir^ncHon — right  of 

party  ir^ured  to  such  reference. 

See  Watekbubt  «.  Boukeb. 262 

BEFUNDnrG'  TAX-—  Ooun^  Chwrt  has  power  to  order,  when. 

See  People  ex  bbl.  Hebmancb  v.  Sufbryisobs ; 545 

BELEABE —  Cf  dower  by  wife — oonsideraOon  reqtUred  to  sustain  U — chap. 
375  of  1849. 

See  CuRBT  «.  Ctjbbt 866 

By  owner  of  property  insured,  toparty  causing  loss — effect  of,  on  rights 

of  insurance  company  paying  the  loss. 

See  GoiTNBCTiouT  Ins.  Co.  v.  Erie  Railwat  Co. 59 

BEMAINDEB — Under  wiU — after  absolute  legacy  to  one,  if  the  property  he 
not  disposed  of  by  first  legatee — construction  of 

See  CJoLT  V.  Hbabd 189 

Vested  equitable  estate  in — made  a  legal  estate  by  the  statute  of  uses. 

•   Sm  Bbnnbtt  «.  Garloce 328 

BEMOVAL  OF  ACTIONS— 7b  U.  S  courts  under  chap.  187  0^1875.]  1.  This 
action  was  brought  to  procure  the  removal  of  the  three  deiendants,  two  of 
whom  resided  in  New  Jersey  and  one  in  Kew  York,  from  their  position  as 
trustees  under  a  mortgage  given  by  the  Kew  York  and  Oswego  Midland 
Railroad  Company,  and  to  prevent  their  acting  as  trustees  pendente  Ute,  on  the 
ground  that  they  had  been  guilty  of  certain  fraudulent  and  collusive  acts 
whereby  the  security  of  the  bondholders  had  been  impaired. 

The  defendant  Opdyke,  who  resided  in  New  Jersey,  applied  for  the  removal 
of  the  action  to  tne  United  States  Circuit  Court,  on  the  ground,  among 
others,  that  there  was  a  controversy  in  the  suit  wholly  between  the  plain- 
tiff and  himself,  which  could  be  fully  determined  between  them.  Held,  that 
as  the  defendants  were  Jointly  responsible  for  their  acts  as  trustees,  the 
plaintiff  was  entitled  to  prosecute  them  jointly,  and  that  there  was,  there- 
fore, no  controversy  between  the  plaintiff  and  the  defendant  Opdyke  which 
could  be  wholly  determined  between  them,  and  that  the  application  was, 
therefore,  properly  denied.    Clark  v.  Opdyke 383 

2. Action  to  ev^oin  and  restrain  dtfendant.^    The  fact  that  the  suit  is 

brought  to  enjoin  and  restrain  the  defendants,  is  not  a  ground  of  removal 
under  the  act  of  1875.    Id. 

8. Af>ennents  in  petition  not  binding  upon  court.  ]  Under  the  act  of  Con- 
gress of  1875,  providing  that  where  there  is  a  controversy,  which  is  wholly 
between  citizens  of  different  States,  and  which  can  be  fully  determined  as 
between  them,  either  one  or  more  of  the  plaintiffs  or  defendants  may  remove 
the  suit  to  the  Circuit  Court,  the  averments  contained  in  a  petition  for  such 
removal  are  not  conclusive  upon  the  court,  but  the  existence  of  the  requisite 
facts  must  be  ascertained  by  the  court,  and  for  that  purpose  the  averments 
of  the  petition  in  regard  to  them  may  be  controverted  by  the  opposite 
party.    Id. 

BJSST  —  What  is  reasonable,  under  section  18  ofehapt^  835  of  l&TS-^is^ftto 
the  discretion  of  the  common  council  of  the  dty  of  New  York  ;  and  in  the  absence 
of  fraud  or  cmusion,  its  decision  is  conclusive. 

See  ScHANCK  v.  Mayor 124 

SENTS  AND  PROFITS  —  Indefinite  allegauons  as  to,  in  complaint  in  eject- 
ment —  svMdent,  when  not  ejected  to  before  Mai. 

See  Candbb  v.  Burke 350 

BEPLEVIN — FDrm  of  verdict  and  judgment  in  action  for  recovery  of  personal 
property —  Code,  §  277.  ]  1.  In  an  action  to  recover  the  possession  of  personal " 
property,  which  has  not  been  delivered  to  the  plaintiff,  the  jury  should  assess 


Digitized  by 


Google 


INDEX.  671 

BXPUSVlJSf  —  Continued.  paob. 

the  value  of  the  property  and  damages  for  its  detention,  and  not  simply  find 
a  general  verdict  for  damages;  and  &e  judnnent  in  such  a  case  should  be  for 
the  recovery  of  the  property,  or  the  value  thereof  in  case  a  delivery  could  not 
be  had,  together  with  damages  for  its  detention.    Phillips  «.  Mblvillb  . .  211 

2. AeHan  of — Judgment  in  —  UaJbiUty  of  euretiee  upon  undertaking 

given  in."]  Where,  in  an  action  of  replevin,  the  plaintiff  recovers  a  judgment 
for  the  possession  of  the  property  with  damages  for  its  detention,  and  for  a 
fixed  sum  in  case  a  return  cannot  be  had,  he  cannot  maintain  an  action 
against  the  sureties  to  an  undertaking,  given  by  the  defendant,  in  pursuance 
of  section  211  of  the  Code,  until  an  execution  has  been  issued  to  the  sheriff 
in  pursuance  of  the  judgment  and  the  same  has  been  duly  returned  unsatisfied. 
Haokb  v.  Clutb 447 

BBFUT  ATION : 

See  General  Refutation. 

SES  AD  JUDICATA — JBSeotment.]  1.  In  an  action  of  ejectment  the  defend- 
ants set  up  in  their  answer  that  the  premises  in  question,  together  with  others, 
were  conveyed  to  the  plaintiff  by  their  ancestor,  Enos  Burke,  in  pursuance 
of  an  agreement  by  which  plaintiff  was  to  advance  to  him  $7,200;  that 
Burke  was  to  occupy  and  cultivate  the  same  for  his  own  benefit;  that  upon 
receipt  of  the  said  sum,  with  interest,  plaintiff  was  to  account  and  reconvey 
the  premises  to  Burke;  that  such  repayment  had  been  made,  and  they  there- 
fore demanded  an  accounting  and  a  reconveyance. 

The  plaintiff  alleged  in  his  reply,  and  subsequently  proved  upon  the  trial, 
that  a  prior  action  had  been  commenced  by  the  said  defendants  against  the 
plaintiff,  in  which  they  claimed  that  the  plaintiff  made  an  arrangement  with 
Burke,  by  which  he  was  to  advance  money  to  the  latter  and  take  a  con- 
veyance of  the  premises  in  question,  with  others,  as  security  for  the  repay- 
ment thereof;  that  Burke  was  to  remain  in  possession;  that  he,  until  his 
death,  and  thereafter  the  defendants  had  continued  so  to  do;  that  the  full 
amount  due  the  plaintiff  herein  had  been  paid,  whereupon  they  demanded 
an  accounting  and  reconveyance;  that  judgment  was  entered  therein  in 
favor  of  the  present  plaintiff,  holding  that  the  conveyance  was  an  absolute 
and  unconditional  deed,  and  not  a  mortgage  or  secunty  for  anv  loan  made 
to  Burke,  and  that  the  title  to  the  premises  was  vested  absolutely  in  the 
plaintiff  herein. 

Upon  the  trial  of  this  action,  held,  that  the  cause  of  action  in  the  former 
suit  and  the  defense  set  up  in  the  answer  in  this  case  were  in  substance  the 
same,  and  that  the  judgment  in  the  former  action  was  a  bar  to  the  defense 
set  up  in  the  answer  herein.    Candbb  v.  Burke 850 

2. Ineohenffe  dieeharge,]    Where,  upon  an  application  made  by  an 

insolvent  debtor  for  a  discharge,  it  appears  that  a  similar  application  has 
already  been  made  to  one  of  the  judges  of  the  Court  of  Common  Pleas  of 
the  city  of  New  York,  and  having  been  fully  heard,  has  been  decided  against 
him  upon  the  merits,  held,  that  the  matter  should  be  regarded  as  res  c^udi^ 
eata  and  the  application  denied.    Matter  of  Roberts 248 

BBSEBVATION  —  Cf  right  of  way  in  lease  —  action  for  use  and  occupa- 
tion. 

See  Forsyth  v,  Hartnett 578 

BESIDENCQS — County  Court  —  allegations  as  to  defendants  residence  — 
where  an  action  is  brought  in — what  sufficient  —Allegations  in  pleadings  —  rekUe 
to  Ume  of  beginning  suit. 

See  Burns  «.  O'Neil 494 

BJPnSBAAL—Cf  judgment  — entered  in  an  action  against  two  dtfendants 
where  only  one  answered  and  only  one  appeals  —  effect  of,  as  tojvdgmentdgainst 
party  in  dtfauit. 

See  HowK  v.  Bishop 500 

BEVI8ED  STATUTES— 1  R  S  (Bdm,  ed.)  619,  §  92— Lotteries.]  1.  The 
defendant  sold  to  the  plaintiff  slips  of  papers  containing  numbers,  upon  which, 
if  such  numbers  were  drawn  in  the  Kentucky  State  Lotterv,  he  would  be 
entitled  to  receive  certain  sums  of  money.    Meld,  that  the  safe  of  those  num- 
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BEVISED  STATUTES-— CS:m<»ntMi  pacfb. 

bers  was,  in  fact,  the  sale  of  an  interest  in,  or  "  portion  of  an  illegal  lottery," 
set  on  foot  by  the  defendants  within  the  meaning  of  section  82  of  1  Revised 
Statutes  (Edm.  ed.),  619.    Wilkotson  v.  Gill 166 

2. 2R  8.,  53,  %12  —  8caeoflunaeufs  estate— Btference.]    Smbte,  that 

it  is  not  obligatory  on  the  court  under,  to  order  a  reference  to  ascertain  the 
truth  of  the  facts  set  forth  in  a  petition  to  sell  the  real  estate  of  a  lunatic 
when  it  has  satisfied  itself  of  the  existence  of  these  facts  (that  a  sale  was 
necessary  for  the  support  and  maintenance  of  the  lunatic)  and  the  propriety 
of  ordering  the  sale  by  other  means.    Mattbb  of  VALENTnns 83 

8. 22?.  iS,  92,  §  b2— Accounting —  SfwrrogaU's  Court]  Where  a  testator 

devises  all  the  rest,  residue  and  remamder  of  Mb  estate  to  executors,  to  carry 
out  the  trust  created  by  lus  will,  one  of  such  executors  may  apply  to  the  sur- 
rogate, under  section  52  of  2  Revised  Statutes  (92),  for  an  order  requiring 
his  co-executor  to  render  and  file  an  account  as  therein  provided. 

BUCHAN  V.  RXNTOUL ^ 188 

4. 2  J?.  5. ,  114,  §  9 — Statute  of  UnUtatums.  ]  A  surrogate  cannot  enter- 
tain proceedings  instituted  by  one  of  the  next  of  kin  of  a  deceased  person 
against  an  admmistrator,  to  enforce  the  payment  of  a  distributive  share  of 
the  estate  of  the  deceased,  when  such  proceedings  are  not  commenced  before 
the  expiration  of  the  time  within  which  the  distributee  might  have  brought 
an  action  under  section  9  of  2  Revised  Statutes,  114.    Clock  v.  Chadbaonb  . .    97 

5. 2iJ.  8.,  228,  §10  —  Costs— Surrogate's  Court]  This  statute,  provid- 
ing that  "  the  surrogate  may  award  costs  to  the  party  in  his  judgment  entitled 
thereto,  to  be  paid  either  by  the  other  party  personally  or  out  of  the  estate," 
authorizes  the  surrogate  to  award  costs  to  the  successful  party  only,  and  he 
has  no  power  to  award  costs  to  the  defeated  contestants. 

Notes  v.  Children's  Aid  Socibtt 280 

2B.  8.y  620,  §  1 — ^Requiring  secvHiy  for  oosts  to  beJUed  by  nan-residents, 

is  notfiil^led  by  their  giving  a  bond  of  indemnity  under  section  238  of  the  Code, 

8ee  Hodges  «.  Porter 244 

1  R  8.  (5th  ed.)  906,  §  5 — exemption  from  taxation  under  —  effedof 

running  highway  Ih/rougn,  lot 

8ee  People  ex  rbl.  St.  John's  College  «.  Comes,  of  Taxes 246 

RbvivAL  of  action — By  executrix  —  r^ht  of  action  shown  to  be  in  her, 
individuaUy  —  no  power  in  court  to  amend  pleadings  upon  the  triai.  ]  After  issue 
joined  in  an  action,  brought  to  recover  die  possession  of  personal  propertjr, 
the  plaintiff  died,  and  thereafter  the  action  was  revived  in  the  name  of  ms 
widow  as  his  executrix.  Upon  the  trial  it  appeared  that  the  husband  had 
no  title  to  the  property,  but  that  the  same  was  owned  by  the  wife  in  her 
own  riffht.  Held,  that  the  court  had  no  pdwer  to  amend  the  summons  and 
complamt  by  striking  out  the  word  "  executrix,"  and  thus  allow  the  plaintiff 
to  recover  by  virtue  of  her  own  title  to  the  property.    Phillifs  «.  Melville,  211 

BIGHT  OF  WAY  —  BesenMtion  of  in  lease  —  ac^on  for  use  and  oceu- 
poition. 

See  Forsyth  f>.  Hartnbtt 573 

BIPAJtIAN  OW^iER— Bights  of  user  of  stream  —pollution  of  stream  by 
one  —  remedy  of  party  aggrieved. 

See  Seaman  v.  Lee 607 

BISK — Increase  of — tcJien  case  on  that  question  should  be  submitted  to  the  jury. 

See  Cornish  «.  Farm  Building  Ins.  Co 466 

BAIJS —  €f  mortgaged  premises — power  of  court  to  direet  saie  of  aU  the  property , 
forbenefUqfsubseqv^enttncumbrancers.]  1.  In  an  action  to  foreclose  a  mortgage, 
upon  the  written  application  by  the  owner  of  the  equity  of  redemption,  and 
of  all  the  parties  to  the  action,  including  all  persons  who,  at  the  time  of 
the  filing  of  the  Us  pendens,  had  liens  upon  the  property,  subsequent  to  that 
of  the  plaintiff,  the  court  may  order  that  all  the  premises  be  sold  In  parcels 
(thouffh  a  portion  thereof  is  of  sufficient  value  to  pay  up  the  amount  due 
the  p&intiff),  not  onlv  for  the  benefit  of  the  plaintiff,  but  also  for  that  of 
all  subsequent  incumbrancers  and  the  owner  of  the  equity  of  redemption. 
Barnes  v.  Stoughton 14 
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SALB  —  Oimiiniied,  paos. 

2. Cfland  —  ti^  to  cannot  be  trantfwred  except  under  stcUutory  power.  ^ 

The  Supreme  Court  has  no  power  to  effect  a  transfer  of  the  title  to  land  by 
directing  a  sale  thereof  by  its  officers,  except  in  speciid  cases  authorized  by 
the  statutes  of  the  State.    Van  Wyck  «.  Bakbb 39 

Of  real  estate  of  lunatic — jimedietion  of  court — reference  to  aecertain 

facta — when  neceeeary. 

See  Matter  of  Valbntinb: 83 

Under  foreeloewre  —  dmdon  of  mortgaged  premieee  into  lots  by  mortgagor 

after  giving  mortgage — wTien  sheriff  may  seU  {notwithstanding  such  dinsion)  the 
land  in  one  tract. 

See  Lakb  «.  Congkb , 1 

Control  of — wAe»  tote  passes. 

See  MoRET  v.  Mbdburt 540 

SAVINGS  BANKS— D^pMiJte  made  by — prtference  in  paymerU  of  gwen  by 
§  48,  eha^.  871  of  1876.]  1.  Section  48  of  chapter  871  of  1875,  providing  that 
all  the  assets  of  any  insolvent  bank  shall,  after  the  payment  of  its  circulat- 
ing notes,  be  applied  to  the  payment  of  any  moneys  deposited  with  it  by 
any  savings  corporation,  applies  only  to  deposits,  properly  so  called,  and  not 
to  any  other  form  of  indebtedness. 

KOBBNBACK  V.  MaNUF.  AKD  BuILDBRS'  BA3XK 148 

2. Receiver  of  bcmk —  when  estopped  from  questioning  acts  of  officers  of] 

The  receiver  of  an  insolvent  savings  bank  applied,. imder  said  section,  for  an 
order  directing  the  receiver  of  the  M.  and  B.  Bank  to  pay  over  a  sum  of 
money,  the  amount  of  a  call  loan  alleged  to  have  been  made  by  the  unauthor- 
ized acts  of  the  officers  of  the  savings  bank  in  converting  a  deposit  for  that 
amount  into  a  loan  to  the  M.  and  B.  Bank.  Ssld,  that  as  the  savings  bank 
had  received  collateral  security  for  the  loan,  and  payments  on  account  of  the 
principal  and  interest  thereof  from  the  M.  and  B.  Bank,  the  receiver  could 
not  now  repudiate  the  whole  transaction  and  treat  the  loan  as  a  deposit 
within  the  meaning  of  said  section.    Id. 

8ECUBITY  FOB  COSTS— /n  an  action  by  a  nonresident,  gioing  the  bond  of 
indemnity  required  by  Oode,  §  288  does  not  relieve  from  giving  security  for  costs 
required  by  R  8.,  part  3,  ch^.  10,  tiae2,%l. 

See  HoDQES  v.  Porter 244 

SBBVICE — In  miUtia — actual,  not  constructive,  of  seven  years  required  to 
entUle  party  to  a  discharge. 

See  People  ex  rbl.  Perault  v.  Turner 146 

Rendered  by  one  member  of  a  family  to  another  —  recovery  for — when 

proper. 

See  Market  v.  Brewster 16 

SBT-OrP— -4c/ia»  to  set  off  judgment— effect  of  prior  assignment  of  judgment. 

See  Prouty  v.  Swift 282 

SETTLEMENT  —  Cf  loss  with  ivMtrance  compcmy— check  of  company  — 
withdrawal  of  money  by  the  receiver  of  the  company,  before  presentation  of  the 
cheek,]  A  life  insurance  company  settled  a  loss  accruing  under  a  policy 
issued  by  it,  and  delivered  a  checK  for  the  amount  to  the  claimant,  arawn 
upon  the  United  States  Trust  Company,  where  the  company  then  had  a 
deposit  largelv  in  excess  of  the  amount  thereof.  The  claimant  indorsed, 
upon  the  back  of  the  check,  a  receipt  in  full  for  all  demands  under  the 
policy.  Before  indorsement  and  presentation  of  the  check  a  receiver  of  the 
oompanywas  appointed,  who  withdrew  all  the  funds  from  the  trust  com- 
pany. Mdd,  that  the  claimant  was  entitled  to  have  the  amoimt  of  such 
check  paid  by  the  receiver  out  of  the  funds  so  withdrawn. 

Merrill  v.  Akderson 604 

Of  action— what  sufficient  to  establish  it,  where  appUeation  for  its  diseon- 

Uwuance  is  made  on  that  ground. 

See  Ck>HHOR  v.  Trrus 285 

Huw— Vol.  X.        86 
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SHELLY'S  CASE  —  Whert  an  estate  in  the  anceetor  is  an  equUaiile  and  in 
the  hoMT  a  legal  (me.]  The  rule  in  Shelly 's  Case  does  not  apply  where  the 
estate  in  the  ancestor  is  an  equitable  and  that  in  the  heir  a  legal  one. 

Bennett  «.  Garlock 328 

SHERIFF  —  Action  againet,  for  fa/SLwre  to  return  execution — return  of, 
nulla  bona  after  commencement  of  action  -^  effect  of]  1.  After  the  commence- 
ment of  an  action,  brought  against  the  sheriff  for  a  failure  to  return  an  exe- 
cution within  sixt^  days,  he  returned  the  same  indorsed  nuXla  lona.  Upon 
the  trial  the  plaintiff  proved  the  issuing  of  the  execution,  and  its  return  and 
indorsement  after  the  commencement  of  the  action.    Hdd,, 

That  as  the  return  was  made  by  a  public  officer  of  an  official  act  he  was 
bound  by  law  to  make,  it  was  evidence  in  favor  of  the  officer  making  it. 

That  Its  admissibility  was  not  affected  by  the  fact  that  it  was  mi^e  after 
the  commencement  of  the  action. 

That  as  the  plaintiffs  did  not  contradict  the  return,  he  was  entitled  to 
recover  only  nominal  damages.    Bechstein  «.  Sammib 585 

2.  Action  against  sheriff  and  others —  right  of  to  remove  it  to  his  own 

county--  Code,  §  124.]  The  plaintiffs  having  purchased  a  quantity  of  sugar 
fromH.  &  D.,  oi  New  York,  the  price  thereof,  while  in  plaintiffs's  hands,  was 
attached  by  the  sheriff  of  New  York,  under  an  attachment  issued  in  an 
action  against  H.  &  D.  Subsequently  one  V.  brought  an  action  against  the 
plaintiffs,  to  recover  the  price  of  the  sugar,  claiming  that  he  was  the  owner 
thereof,  and  that  H.  &  V.  were  merely  his  agents  to  sell  the  same.  This 
action  was  brought  hj  the  plaintiffs,  m  the  county  of  Elings,  against  the 
sheriff  and  the  attaching  creditors  and  V.,  praying  that  they  might  be  com 
polled  to  determine  their  conflicting  claims  to  the  sugar  between  themselves 
Meld,  upon  the  application  of  the  sneriff,  that  he  was  entitled,  under  section 
124  of  the  Code,  to  have  the  place  of  trial  changed  to  the  county  of  New 
York.    WiNTJBN  V.  Verges 676 

Action  against,  by  judgment  creditor,  to  reooter  the  vdlue  of  property 

lepied  on  by  sheriff  under  execution  of  such  creditor,  and  by  the  sher^  del&ered 
to  the  assignee  in  bankruptcy  of  the  debtor. 

See  Ansonia  Brass  and  Copper  Co.  v.  Pratt 448 

8I0NATT7BB  —  Forgery  —  opinAon  of  experts  as  to  simulation  of  signature  — 
comparison  of  handwritings. 

See  Miles  v.  Looias 372 

fl-RTTT.  —  Jfdlpraetice — ufhat  skill  required  of  a  surgeon. 

See  Carpenter  «.  Blake 858 

SOCIETIES  —  Unincorporated — UadiUty  of  members  of —  Aow  termineited. 

See  Park  «.  Spaulding 128 

SPECIFIC  PEBFOBHANCE — Agreement  must  be  certain  and  definite.] 
A  decree  of  specific  performance  of  an  agreement  to  leave  property  by  will, 
in  consideration  of  the  support  and  mamtenance  of  the  testator  during  his 
natural  life,  will  be  refused,  where  the  terms  and  provisions  of  the  agree- 
ment are  not  certain  and  definite.    Shakuspbarb  «.  Markhak 311 

Cf  contract  of  sale,  when  ordered,  notunthstanding  failure  ofptoMiUff  to 

tender  deed. 

See  BuESS  v.  Eoch 299 

SPBIN0  —  Bight  to  use  water  from,  on  anolhev's  land. 

See  Merrill  «.  Calkins 495 

"  STANDING  DETACHED  "  —  Meaning  of,  in  poUey  of  insurance  —  eei^ 
denoe  as  to  their  meaning  among  insurance  men — inadmissiMe. 

See  Hill  v.  Hj^ernia  Ins.  Co 26 

STATE  COTJBTS  —  Jurisdiction  of —  over  action  of  int&rpie€tder  of  assignee 
in  bankruptcy  with  creditor  of  bankrupt —  not  affected  by  amendment  of  1874  to 
bankrupt^/  act. 

See  Brewers  and  Maltsters'  Ins.  Co.  v.  Davenport 264 
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8TATB  JUBISDIOTIOK  —  AmmMfiUfoT  toMUum  —  tohat  propertif  wiffeet 
to  —  east&ntqftheSkUea/tUharityoverregtUationofeoTnmereet^  — 

dwUei  on  imports  and  exporU, 

Bee  People  ex  bel.  Haiosican  v,  Comb&  of  Taxes 255 

STATE  nrSOIiVENT  LAW— TT^k^n  auepended  by  bankrupU^  act  cf  \SS7 
— JMUionfor  dieeharge  under  State  law — BmnquithmeTU  by  peHUoning  judg- 
ment eredUor,  of  the  eeewrUyfor  his  debt — form  of. 

Bee  AUQSBUBT  9.  CsOflSMAN 889 

8TATT7TES  — 1840,  chap.  826,  §  7.]  It  is  a  sufficient  compliance  with  the 
requirements  of  section  7  of  this  act,  providinff  that  the  commissioners  or 
assessors  for  making  estimates  and  assessments  for  any  improvements  in  the 
city  of  New  York,  authorized  by  law  to  be  assessed  upon  the  owners  and 
occupants  of  houses  and  lots  slmll,  in  no  case,  assess  any  house  or  lot  for 
more  than  one-half  the  yslue  of  the  same,  as  valued  by  the  ward  assessors  in 
which  the  same  is  situated;  that  such  house  or  lot  has  been  valued  by  the 
ward  assessors  at  any  time  previous  to  the  imposition  of  the  assessment. 

Mattbb  of  Hebsbw  Abtlum 112 

1847,  eKap,  197,  aikd  1849,  ehap,  157,  authorieing  the  erection  of  a  town 

haU  by  the  town  of  New  Ulreeht  amd  UmdHng  the  ckmount  to  be  eagpended  there- 
for are  not  a  re^rietum  upon  §  20qfehap.  &2  of  1875. 

Bee  Bbboen  «.  Guhna 11 

1847,  chap,  460,  as  amended  by  chap.  256  ^  1849 — Bight  of  jury  to  aOaw 

intereet — in  aettone  brougJU  under,  for  negligent  MUjig, 

Bee  CooK«.  N.  Y.  0.  and  H.  R  R  R  Co 426 

1848,  chap.  40  —  Trustees  —  action  for  failure  to  flle  report.  ]  Under  sec- 
tion 12  of  this  act,  providing  that  upon  a  failure  to  file  the  report  required  by 
the  act,  "  all  the  trustees  of  the  compan^r  shall  be  jointly  and  severally  liable 
for  all  the  debts  of  the  company  then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  report  shall  be  made,"  each  creditor  of  the  company 
may  maintain  a  separate  action  to  recover  the  debt  due  him  from  the  com- 
pany, and  it  is  not  necessary  that  all  the  creditors  should  join  in  one  action. 
Wiles  v.  Sutdak 578 

1849,  chap,  157,  and  1847,  chap.  197,  authorizing  the  erection  qf  a  town 

haU  by  the  town  of  New  Utrecht  and  limiting  the  amount  to  be  esppended  th&rrfor 
are  not  a  restriction  upon  %  20,  qf  chap.  482  qf  1875. 

Bee  Bbbobn  v.  Gubna. 11 

1849,  chap.  2Sfi  — amending  chap.  4S0  of  194:7  —  Bight  of  ju/ry  to  aOow 

interest  in  actions  brought  under  for  negligent  JaQing. 

Bee  CooKu.  N.Y.  C.  and  H.  R  R  R  Co 426 

1849,  chap.  875  —  Bdease  of  dower  by  wife.]    This  act,  providing  that 

all  contracts  made  between  persons  in  contemplation  of  marriage,  shall 
remain  in  full  force  after  such  marriage  takes  place,  does  not  change  the  rule 
that  the  ante-nuptial  contract  of  a  woman  that  she  will  not  claim  her  dower 
in  the  event  of  her  intended  marrii^,  is  contrary  to  public  policy  and  void, 
and  unless  founded  upon  the  consioeration  of  some  provision  for  her  in  lieu 
of  dower,  will  be  ineffectual  both  at  law  and  in  equity.    Currt  v.  Curbt  . .  866 

1857,  chap.  628,  §  6 — Ueenee.  ]  Requiring  a  petition  of  twenty  freehold- 
ers as  a  prerequisite  to  the  granting  of  a  license  for  the  sale  of  spirituous 
liquors  is  repealed  by  section  4  of  chapter  175  of  1870,  as  amended  by  section  2 
of  chapter  549  of  1878.  The  provisions  of  said  act,  forbidding  the  granting  of 
licenses  to  persons  not  having  sufficient  ability  to  keep  a  tavern,  and  not  Sav- 
ing the  necessary  accommodations  to  entertain  travelers,  is  still  in  force. 

Pboflb  f>.  Habtmann 602 

1862,  chap.  478 — Meaning  of  word  "  labor,**  as  used  in — does  not  include 

services  of  an  architect  in  superirUending  the  erection  of  a  house. 

Bee  Stbtkbrv.  Cassidt 18 

1868,  chap.  464  by  repealing  so  much  cf  the  Beeised  Statutes  as  required 

a  "  note  or  memorandum  expressing  the  eoniideration  "  to  render  a  promise  to 
answer  for  the  debt  etc.,  of  another,  wdid,  restored  the  law  on  Mm  subset  to  the 
state  in  which  it  was  prior  to  the  adoption  qf  the  Bevised  Statutes. 

Bee  Cabtlb«.  Bbabdabt 848 
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STATUTES  —  OanUnu^,  pa«b. 

1864,  chap.  417— jSbfo  of  e$tat6  of  lunaMc^  referenced     Semble,  that 

it  is  not  obligatory  upon  ttie  court  under  this  statute  to  order  a  reference 
to  ascertain  the  truth  of  the  facts  set  forth  in  a  petition  to  sell  the  real  estate 
of  a  lunatic,  when  it  has  satisfied  itself  of  the  existence  of  these  facts  (that 
a  sale  was  necessary  for  the  support  and  maintenance  of  the  lunatic)  and 
the  propriety  of  ordering  the  sale,  by  other  means.    JMLLTTBROFYALEirnNE,    83 

1860,  chap,  888  —  Drainage  of  ma/rsh  lands — AppUecUion  for  appaini- 

ment  of  commMsioners  to  a/ppraiee  damages — P&tUion — contents  of, 

iSsd  Mattbb  OF  Mabsh 40 

1860,  chap,  800  —  Act  in  relation  to  widening  and  straightening  Broad- 
way,  in  New  York  dty — assignment  of  interest  in  an  award  thereon — when 
trust  created  thereby — Successive  assignments — Notice, 

See  Sfbabs  v.  Mayor 160 

1 870,  chap.  78 — Does  not  affect  actions  brought  before,  though  pernding  at 

the  time  cf  its  ena>ctment. 

See  Cook  f>,  N.  Y.  C.  ani>  H.RRR  Co 426 

1870,  chap,  850,  §  6  —  Beferenee  by  surrogate  —  to  examine  account,] 

Where  objections  are  filed  by  the  applicant  to  an  account  rendered  pur- 
suant to  an  order  made  therefor  under  section  52,  2  Revised  Statutes  (02),  the 
surrogate  of  New  York  may  appoint  a  referee  to  examine  such  account,  and 
report  thereon  to  him.    Bughan  v.  Rdttoul 188 

1870,  chap.  860,  §  9  — Surrogate's  Oourt— costs  in,]  The  statute  pro- 
viding that  "the  surrogate  of  said  county  (New  York)  may  grant  allowances, 
in  lieu  of  costs,  to  counsel  in  kny  proceedings  before  him,  in  the  same 
manner  as  now  prescribed  by  the  Coae  of  Procedure,"  restricts  his  power  to 
make  allowances  to  those  cases  in  which  he  is  authorized  to  award  costs 
under  the  provisions  of  the  Revised  Statutes,  and  he  has,  therefore,  no 
power  under  the  said  act  (tide  2  R  S.,  223,  ^  10,  ante)  to  make  allowances 
to  the  unsuccessful  parties  in  cases  contested  before  him. 

Notes  v.  Childrbn's  Aid  Socdstt 280 

1870,  chap,  383,  §  27 — Irregularis  in  levying  assessment  under  chap. 

826  of  1840 — as  exceeding  in  amount  one-naif  cf  the  value  placed  upon  the  prop- 
er^ by  the  toa^  assessors,  may  be  corrected  under  g  27  ^  Mis  act. 

See  Mattbr  of  Hebrew  Abtlum 112 

1870,  chap,  804 — Examination  as  to  effects  of  deceased  person.]    Under 

this  statute  authorizing  an  executor  or  admmistrator  to  institute  an  inquiry 
as  to  any  effects  of  the  deceased,  believed  to  be  withheld  or  concealed  from 
him,  the  surrogate  thereunder  acts  judicially  in  conducting  the  examination, 
and  the  testimony  receivable  therein  is  subject  to  the  restrictions  of  section 
800  of  the  Code,  prohibiting  the  admission  of  evidence  given  by  parties 
interested  in  the  proceeding  as  to  personal  transactions  had  with  deceased. 

TiLTON  V,  Ormsbt 7 

1871,  chap,  67^  ^Designation  of  official  papers  under,  when  complete. 

See  Matter  of  Foster 807 

1871,  chap.  605  of —  in  what  cases  Oount^  Court  has  power  to  aet  under.] 

The  provision  of  chapter  605  of  1871,  authonzinff  the  County  Court,  upon 
application  of  the  party  aggrieved,  to  make  an  order  requiring  the  board  of 
supervisors  to  refund  to  such  person  the  amount  collected  from  him,  of  any 
tal  illegally  or  improperly  assessed  or  levied,  only  applies  to  cases  in  which 
the  assessors  had  no  power  to  make  the  assessment,  and  not  to  cases  in  which 
they  had  power  to  act  but  erred  in  its  exercise. 

Sbc  People  ex  rel.  Hbrscann  v,  Suferyisors 545 

1873,  chapter  835,  §  18.]  Providing  that  the  common  council  of  the 

city  of  New  York  shall  have  no  power  "  to  make  a  lease  of  any  real  estate 
or  franchise,  save  at  a  reasonable  rent;"  the  decision  of  the  question  as  to 
whetlier  or  not  the  rent  reserved  is  a  reasonable  one  is  left  to  the  discretion 
of  the  common  council,  and  in  the  absence  of  fraud  or  collusion,  its  decision 
is  conclusive.    Schanck  v.  Mayor 124 

1873,  chap.  480—  lien  law  —  what  a  basis  for  a  lien  under  —  wiMn 

what  time  notice  must  be  filed  under. 

Bee  Chasb  o.  James 506 
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STATUTES  —  Continued,  r aab. 

1878,  chap,  777  —  Age  ofprieoner  need  not  he  stated  in  indietment  under 

—  how  determined. 

See  People  v.  Justices  of  Special  Sessions S24 

1874,  chap,  287  —  Oonatitutionaiity  of — BigM  of  eminent  domain — 

notice  to  persona  affected  by  exerdee  of —  Damagee  —  measwre  qf —  aeaeeement  of 

—  upon  property  benefited. 

See  Long  lBLAin>  R  R  Go.  v.  Benkett 91 

1875,  chap.  137  —  EemovcU  under,  of  actions  to  United  States  courts  — 

Averments  in  petition  not  binding  in  eoitrt. 

See  Clakk  «.  Opdtke 888 

1875,  chap.  871,  §  48 — Preference  in  payment  qf  deposits  made  by  savings 

banks,  given  by  —  receiver  of  bavSc,  when  estopped  from  questioning  acts  of  offi- 
cers of. 

See  RosBNBAGK  V.  Manttf.  and  Builders*  Bank 148 

1876,  chap.  482,  §  20  —  Application  to  supervisors  to  purchase  site  for 

toton  haU  under  —  whtUu  proper. 

See  Bergen  v.  GubIya 11 

1875,  chap.  482  —  Ifbt a  localbiU—  OonstitiUionaUtyqf—  Fowerof  board 

of  supervisors  to  reduce  width  of  highway  —  Notice  to  parties  interested. 

See  Phillips  v.  Schuicaokbr 405 

1876,  chap,  274  —  BedempUon  from  tax  sales  in  the  dtyofNew  York. 

See  People  ex  rel.  Doubledatv.  Kelly 283 

See  Reyised  Statute&    Also  United  States  Statutes. 

STATUTE  OF  TRAUI^— Promise  to  answer  for  the  debt  of  another— con- 
sideration must  appear  in  note  or  memorandum.]  Where  a  promise  is  made 
to  answer  for  the  debt,  default  or  miscarriage  of  another  person,  the  con- 
sideration thereof  must  appear  either  expressly  or  by  necessary  implication, 
in  the  note  or  memorandum  in  writing  required  by  the  statute. 

Chapter  464  of  1868,  by  repealing  so  much  of  the  Revised  Statutes  as 
required  a  ''note  or  memorandum  expressing  the  consideration**  to  render 
such  a  promise  valid,  restored  the  law  on  this  subject  to  the  state  in  which 
it  was  prior  to  the  adoption  of  the  Revised  Statutes.    Castle  v,  Beardsley,  343 

STATUTE  OF  LIMITATIONS  —  When  banr  of,  removed  by  written  promise 
to  pay  interest —  Oode,  §  110.1  1.  The  plaintiff,  in  1851,  loaned  to  the  defend- 
ant, her  sister's  husband,  $1,800,  of  which  $1,600  remained  unpaid  in  the 
year  1861.  In  1866  defendant  paid  $200  thereon.  In  1872,  he  signed  and 
delivered  to  the  plaintiff  the  following  paper:  ''Received  Januarv,  1861, 
from  Mrs.  J.  R  Kincaid,  the  sum  of  $1,600,  for  which  I  agree  to  pay  mterest, 
at  the  rate  of  seven  per  cent  per  annum,  from  this  date.  Paid  January, 
1866,  to  Mrs.  Kincaid  on  the  above,  $200." 

In  an  action  to  recover  the  amount  due  thereon  : 

Held,  (1)  that  parol  evidence  was  admissible  to  show  the  time  of  the  exe- 
cution ana  delivery  of  the  paper. 

(2)  That,  although  it  contained  no  express  promise  to  pay  the  principal, 
yet,  as  it  contained  an  explicit  admission  of  an  existing  indebtedness  and  a 
promise  to  pay  the  interest  thereon,  that  it  was  sufficient  to  remove  the  bar 
of  the  statute  of  limitations,  which  had  run  against  Uie  debt  at  the  time  of 
its  delivery.    ELcncaid  «.  Aechibald 9 

2.  How  interposed  on  proceedings  before  surrogate,]    In  an  aocoui^ting 

by  an  administrator  no  written  pleadings  are  necessary  to  entitle  a  party  to 
the  protection  of  the  statute,  but  it  must  be  set  up  or  urged  before  all  the 
evidence  has  been  taken  so  that  the  claimant  may  have  an  opportunity  to 
introduce  evidence  which  may  relieve  him  from  the  operation  thereof. 

Clock  v,  Chadeaone 97 

8.  Money  deposited  at  interest  subject  to  dr<tft.]  Where  money  is  depos- 
ited with  anv  individual,  not  a  banker,  trustee  or  agent,  upon  an  agreement 
that  he  shall  pay  interest  thereon,  and  that  the  same  shall  not  be  withdrawn 
except  by  drafts,  payable  thirty  davs  after  sight,  no  presumption  of  pay- 
ment arisef ,  nor  wul  the  statute  of  limitations  run  against  the  debt,  until  it 
is  shown  that  drafts  drawn  against  the  said  person,  in  pursuance  of  the 
agreement,  have  been  presented  and  dishonored.    Sullivan  v.  Fosdick   . . .  178 
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STATUTE  OF  l^XTTATlOiNB— OmUinued,  taom. 

4  Bwrdm  of  procf  M  to  diraft^    It  rests  upon  the  party  claimiiig  the 

benefit  of  the  statute  to  show  the  presentation  and  oishonor  of  todi  drafts.  A 

5. In  March,  1854,  |4,000  was  deposited  with  one  D.,  upon  the  agree- 
ment that  he  should  pay  interest  thereon  at  the  rate  of  six  per  cent  per  annum, 
and  that  the  principal  should  only  be  withdrawn  by  drafts  payable  thirty 
days  after  sight.  March  7, 1855, 1),  wrote  to  the  depositor  stating  that  he 
had  credited  him  with  $240,  being  the  interest  to  March  1,  1855. 

In  an  action  brought  by  the  administrator  of  the  depositor  in  1876,  Mtf, 

(1)  That  no  presiunption  of  payment  arose  under  the  statute  of  limita- 
tions in  regard  to  the  $4,000,  until  the  presentation  and  dishonor  of  drafts 
drawn  against  the  same; 

(2)  Tlutt  the  letter  informing  the  depositor  that  the  interest  due  March  1, 
1855,  had  been  credited  to  him,  did  not  have  the  effect  of  adding  the  amount 
thereof  to  the  principal,  so  as  to  cause  it  to  bear  interest  thereafter,  nor  did 
it  make  that  amount  then  due,  so  that  the  statute  of  limitations  would  then 
conmience  to  run  against  it    Id, 

6. DoM  TWt  run  against  remainderman.]    The  defense  interposed  in 

the  action  was  that  of  an  adverse  possession  commenced  in  1842.  MM,  that 
as  the  trustee  under  the  deed  in  no  way  represented  or  was  bound  to  protect 
the  interests  of  the  plaintiff,  whose  interest  was  subject  to  a  life  estate,  the 
statute  did  not  commence  to  run  aeainst  her  until  her  right  of  action  accrued, 
upon  the  death  of  her  mother,  in  1871.    Bknnbtt  «.  Gablock. 828 

Sfeet  of  hamkruptoy  of  debitor  on  runmng  <f —  Oounter-dabnt  in  action 

by  amgnee  in  Sankruptey  —  reply  to,  by  assignee. 

See  VoN  Sachs  «.  Kbibtz 95 

STATUTES  OF  UNITED  STATES— 1874,  chap,  890,  %2^Whenjurisdie' 
Hon  of  United  States  court  exclusive  over  action  to  recover  assets  oflwnkrupt. 

See  Oloott  «.  Maclean 277 

1875.  chap,  1^7— Removal  of  action  into  United  States  court  under— 

averments  qf  petition  not  binding  on  court 

See  Clabx  v.  Ofdtkb 888 

STATUTE  OF  USES  — F^^M  equitable  estate  in  remainder,  made  a  legal 
estate  by. 

See  Bbnnbtt  «.  Garlock 828 

STAY  OF  PBOOKEJ>INGS  —  Motion  for  new  trial  — (tfter  interlocutory 
judgment,]  Where,  after  the  entry  of  an  interlocutory  Judgment  or  decree, 
a  motion  is  made  for  a  new  trial  on  a  case  and  exceptions  under  section  268 
of  the  Code,  such  motion  does  not  stay  proceedings  under  the  interlocutory 
judgment  or  decree.    Bennett  v.  Austin 451 

STBEAM  OF  'WATER— Bight  of  user  by  riparian  owner— pollution  of— 
remedy  ofpa/rty  aggreoied  by. 

See  Seaman  v.  Lee 607 

STBEETS—  Use  qf,  by  railroad  company- consent  qf  the  owner  of  the  fee 
thereto — ^ect  of 

See  MuBDOCK  v.  PROSFEcr  Park  and  C.  L  R  R  Co 598 

iMbUify  of  d^for  dtfects  in— funds  in  treasury  to  make  repairs  not 

essential  to  UabiU^— right  of  persons  with  defective  sight  to  travel  in  streets— 
notice  to  dty — how  proved. 

See  Pbaoh  v.  Orrr  opUtioa 477 

Eaxamxtions  in,  HabiUty  of  municipal  corporation  for— what  precautions 

are  required. 

See  Parxsrd.  Cttt  of  Ck>H0B8 581 

See  Highways. 

BUBBXXStATlOIl  —  Cf  insurance  company  in  ptaee  qf  party  insured,  to  rights 
against  third  party  coming  the  loss— release  by  insured  to  party  causing  the  loss 
— qfect  of  on  rights  of  insurance  company. 

See  CoNNBCTiouT  In&  Co.  v.  Erie  Railwat  Co 59 
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ST7B8GBIFTION—  OmUrad—rediueing  of  part  to  wrUing-^does  notprechtde 
oral  mden/ce  of  the  residue  —  OondiHonal  delivery.  1  This  action  was  brought  to 
recoyer  sixty  per  cent  of  a  subscription,  made  by  tbe  defendant  to  the  capital 
stock  of  the  plaintiff.  The  defendant  insisted  that  the  entire  agreement 
was  not  contamed  in  the  subscription  paper,  and  that  the  subscription  was 
void  because  delivered  under  an  agreement  that  it  was  not  to  become  valid 
or  binding  unless  |200,000  should  be  subscribed,  and  unless  a  branch  office 
of  the  company  were  established  in  Kew  York,  neither  of  which  conditions 
had  been  complied  with;  the  defendant  objected  to  signing  the  paper  when 
presented  to  lum  because  the  said  conditions  were  not  therein  stated,  but  was 
informed  by  plaintiff's  agent  that  it  would  not  be  valid  until  they  had  been 
complied  with;  held,  that  the  defendant  should  be  allowed  to  prove  that 
the  paper  was  signed  upon  said  conditions,  and  that  if  he  succeeded  in  so 
doing  he  was  entitled  to  a  judgment  in  his  favor. 

Bbbwbbs'  Fiaft  In&  Co.  v.  Bubgbb. 56 

STTBSEaXJBNT  INOintB&AlSfOEBS -^  Sale  of  mortgaged  premises  — 
power  of  court  to  direct  sals  of  aU  the  property  for  benefit  of 

See  Babbsb  v,  Stoughton 14 

Appointment  of  reeeioer  in  foreclosure  suit  on  appUeation  of — who 

entaied  to  amount  eoUeeted 

See  Wabhinoton  Life  Insuhancb  Co.  v.  Fleischaueb 117 

SUBSTITUTION'-—  Qfnew  note  for  old  and  usurious  one —right  of  bona  fide 
holder. 

See  Shbbwood  v.  Aboheb 73 

8UMMABY  TW}OElWilNQ&—Bmetion  of  tenant  by  landlord]  1.  Where 
a  tenant  has  been  evicted  bv  the  landlord  from  a  portion  of  the  demised 
prenuses  of  substantial  value,  he  cannot  be  evicted  in  summary  proceedings 
for  non-payment  of  rent  so  long  as  such  eviction  continues. 

PbOPLB  ex  BEL.  MUBFHY  V.  GeDNET 151 

2.  Suffleiency  of  affidavit  to  procure  summojis —  CerHfleate  of  service  by 

coTUtable,]  An  averment  in  an  affidavit,  made  in  summary  proceedings  insti- 
tuted to  remove  a  tenant,  that  the  amount  specified  is  due  for  the  rent  of 
the  premises,  in  pursuance  of  the  agreement  by  which  the  premises  were 
"  let,"  in  connection  with  a  statement  that  the  defendant  holds  over  and  con- 
tinues in  possession  of  said  premises,  is  substantially  equivalent  to  the  state- 
ment that  the  amount  is  due  pursuant  to  the  agreement  under  which  the 
premises  are  "  held,"  as  required  by  the  statute. 

The  certificate  of  the  constable,  showing  a  service  of  the  summons  upon 
the  defendant  personally,  by  showing  the  orinnal  and  delivering  a  copy 
thereof  to  him,  is  "  due  proof  "  of  the  service  tnereof. 

People  ex  rel.  Hughes  v.  Lamb 348 

SUPHiiiVlBOBB  —  Power  of  board  qf,  to  reduce  the  width  of  a  highway  — 
notice  to  parties  interested — chap.  482  of  1876. 

See  Phillips  v.  Schumacher 405 

AppUcaOon  to,  under  %  20  of  chap.  482  of  1875,  to  purchase  site  for 

town  hall — what  is  proper. 

See  Bebgen  v.  Gubna 11 

SUPPUBMENTABrY  TB/OCESDTNQB  —  Order  appointing  reeeioer  in— 
atle  to  real  estate,  not  passed  by  recording  of]  1.  On  November  27, 1874,  a  judg- 
ment was  recovered  against  the  defendant  Elmore,  who  was  in  possession  of 
and  entitled  to  a  life  estate  in  certain  real  propertv.  Execution  having  been 
issued  upon  said  judgment  and  returned  unsatisfied,  supplementary  pro- 
ceedings were  instituted,  in  which,  on  Jime  25,  1875,  a  receiver  of  the 
propeitv  of  the  said  Elmore  was  duly  appointed  by  an  order  which  was  duly 
recorded.  July  1, 1875,  the  receiver  conveyed  all  the  right,  title  and  inter- 
est of  Elmore  in  the  said  real  estate  to  the  plaintiff,  ^more  never  made 
any  conveyance  to  the  receiver,  nor  was  any  order  ever  made  by  the  court 
reouiring  him  so  to  do,  or  directing  a  sale  by  the  receiver. 
Meld,  Uiat  the  receiver  was  not  vested,  by  virtue  of  his  appointment,  with 
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SXTPPLEMENTABrY  FBOGEEBOrGS  —  Ckmtinued,  taqm. 

any  title  to  the  real  estate  owned  by  the  Judgment  debtor,  nor  did  the 
plaintiff  acquire  any  interest  therein  by  virtue  of  the  conveyance  from  him. 

8coTT  V.  Elmore 68 

2. Pmo&r  of  referee  to  adjourn  proceedings.  ]  A  judge  or  referee  in  supple- 
mentary proceedings  is  vested  with  the  same  power  of  adjournment  that  a 
master  in  chancery  had  when  acting  under  an  order  for  the  examination  of  a 
debtor  in  a  creditor's  suit,  and  he  may  adjourn  the  proceedings  from  time 
to  time,  even  though  the  debtor  to  be  examined  refuses  to  consent  thereto. 

Kaufman  v.  Thrasher 488 

8. Beeeiver  in  —potoers  of.]    A  receiver  appointed  in  proceedings  sup- 
plementary to  execution,  may  maintain  an  action  to  recover  real  or  per- 
sonalproperty  transferred  by  the  judgment  debtor  in  fraud  of  his  creditors. 
Underwood,  v  Sutclippe 453 

4. Irregularity  in  appointment  of —  who  may  take  adcantage  of.]    No 

person  can  avail  himself  of  an  irregularity  in  the  proceedings  in  which  the 
receiver  was  appointed,  except  the  judgment  debtor  himself.    Id, 

5. In  f/ie  nature  of  an  action.  ]  Proceedings  supplementary  to  an  execu- 
tion are  in  the  nature  of  an  action,  and  the  court  does  not  lose  jurisdic- 
tion thereof,  by  a  failure  of  either  or  both  of  the  parties  to  appear  on  a  day 
to  which  they  have  been  adjourned  by  the  judge  or  referee.    Id. 

6. Waiver  of  irregularity.]    Where,  in  such  a  case,  the  attorney  for  the 

judgment  debtor  appears  before  the  judge,  in  obedience  to  a  notice  to  show 
cause  why  a  receiver  should  not  be  appointed,  and  makes  no  objection  thereto, 
all  objections  to  the  regularity  of  such  proceedings  are  thereby  waived.    Id. 

BJJVBXl£ECOTJBT-—Bqu*tdNejuri8dictionof^-extent(f-—(^       art  6,  §8. 

See  YouNQB  v.  Carter 194 

Power  of,  on  eale  of  mortgaged  premMee,  tj  direct  saie  of  aU  the  property 

for  the  benefit  of  mbeeguent  incimirancers. 

See  Barnes  v.  Stoughton 14 

STTBETIES  —  liability  of  upon  undertaking  giwn  in  an  aetion  of  repimn.] 
Where,  in  an  action  of  replevin,  the  plaintiff  recovers  a  judgment  for  the 
possession  of  the  property,  with  damages  for  its  detention,  and  for  a  fixed 
sum  in  case  a  return  cannot  be  had,  he  cannot  maintain  an  action  against  the 
sureties  to  an  undertaking  given  by  the  defendant,  in  pursuance  of  section 
211  of  the  Code,  until  an  execution  has  been  issued  to  the  sheriff  in  pursu- 
ance of  the  judgment  and  the  same  has  been  duly  returned  unsatisfied. 

Hager  v.  Olute 447 

8T7SETT: 

See  PfilNCIPAIi  AND  SXTBBTT. 

STTBGEON  —  Malpraetice--what  skUl  required  cf  him. 

See  Carpenter  «.  Blake 858 

SXTRBOGATE — Jurisdiction  of,  over  daim  presented  by  executor.]  1.  A  sur- 
rogate has  no  jurisdiction  or  authority  to  pass  upon  the  validity  of  a  claim 
against  an  estate  presented  by  an  executor  in  his  own  behalf,  where  the 
same  is  contested,  nor  can  a  reference  be  ordered  in  such  a  case  to  deter- 
mine the  same,  though  all  the  parties  consent  thereto. 

The  expenses  incurred  by  an  executor  in  an  imsuccessful  attempt  to 
enforce  before  the  surrogate,  a  claim  made  by  him  against  the  estate,  includ- 
ing the  fees  of  an  auditor  and  his  own  counsel  fees  therein,  should  not  be 
allowed  to  him  out  of  the  estate.    Shakespeare  v.  Markham 811 

2.  Administrator — accounting  by  —  neaa  cf  kin  must  be  parties  to.] 

Where  one  of  the  next  of  kin  of  a  deceased  person,  entitled  to  a  dis- 
tributive share  of  his  estate,  calls  the  administrator  to  an  accoimt,  and, 
upon  the  hearing,  claims  to  be  entitled,  by  assignment,  to  the  shares  of  three 
of  the  other  next  of  kin,  it  is  error  to  direct  that  the  amount  of  said  shares 
should  be  paid  over  to  him,  unless  the  persons  originally  entitled  thereto  are 
made  parties  to  the  proceeding,  as  otherwise  the  decree  would  afford  no 
protection  to  the  administrator.    Clock  v.  Chadbagnb 97 
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8T7SBOGATB  —  Continued.  pam. 

8.  Statute  of  UnUtaUcms-— how  vnt&rpo9ed  in  mtehmvoe^^         Asurro- 

§ate  cannot  entertain  proceedings  instituted  by  one  of  the  next  of  kin  of  a 
eceased  person  against  an  administrator,  to  enforce  the  payment  of  a  dis- 
tributive share  of  the  estate  of  the  deceased,  when  such  proceedings  are  not 
conmienced  before  the  expiration  of  the  time  within  which  the  dfistributee 
mi^ht  have  brought  an  action  under  section  0  of  2  Revised  Statutes,  114 

Li  such  proceedings  no  formal  written  pleading  is  necessary  to  entitle  a 
party  to  the  protection  of  the  statute,  but  it  must  be  set  up  or  urged  before 
all  the  evidence  has  been  taken,  so  that  the  claimant  may  have  an  oppor- 
tunity to  introduce  evidence  which  may  relieve  him  from  the  operation 
thereof.    IcL 

4 Bbxmtination  as  to  ejfeeto  cf  deceased  persons —  Chap.  894,  of  1870 — 

Inadmissibility  cf  testimony  objeetionaJble  under  %9&^  of  Code.]  Under  chapter 
894,  of  1870,  authorizing  an  executor  or  administrator  to  institute  an  inquiry 
as  to  any  effects  of  the  deceased,  believed  to  be  withheld  or  concealed  from 
him,  the  surrogate  acts  judicially  in  conducting  the  examination,  and  the 
testimony  recdvable  therein  is  subject  to  the  restrictions  of  section  899  of 
the  Code,  prohibiting  the  admission  of  evidence  given  by  parties  interested 
in  the  proceeding  as  to  personal  transactions  had  with  the  aeceased. 

TiLTON  «.  Obmsby 7 

5. Order  for  delivery  of  property  to  exeetUor — Bhidenee  Justifying.]    In 

order  to  justify  an  order  requinng  the  delivery  of  the  property  to  the  execu- 
tor or  administrator,  the  surrogate  must  And,  as  a  fact,  that  it  belongs  to  the 
estate;  it  is  not  enough  that  he  should  determine  that  there  is  probable  cause 
to  believe  that  it  belongs  to  it.    Id, 

6. Fbrm  of  order,]    The  order  should  specify  distinctly  the  property, 

delivery  of.  which  is  required,  and  an  order  which,  after  specifying  certam 
articles,  proceeds,  "  and  all  other  property,  goods,  etc.,  of  the  said  (deceased), 
in  her  possession  or  under  her  control  at  her  place  of  residence, *'  is  too  broad 
and  must  be  reversed.    Id. 

7. Cf  New  York  —  accounting  —  rrferenM.  ]    Power  of,  under  section  6 

of  chapter  859  of  1870,  to  appoint  a  referee  to  examine  an  account  and  report 
thereon  to  him,  where  objections  are  filed  by  the  applicant  to  an  account 
rendered  pursuant  to  an  order,  made  on  an  application  for  an  accounting  by 
one  executor  requiring  his  co-executor  to  render  and  file  an  account  under 
2  Revised  Statutes,  92,  section  62.    Buchak  m.  RorrouL 183 

8. Powerof  to aUow  costs  and  allowances  — 2  R  8.,  223,  g  10.]    Under 

the  provisions  of  2  Revised  Statutes,  223,  section  10,  providing  that  "the  sur- 
rogate may  award  costs  to  the  party  in  his  judgment  entitled  thereto,  to  be 
paid  either  by  the  other  party  personally  or  out  of  the  estate,"  the  surrogate 
is  authorized  to  award  costs  to  the  successful  party  only,  and  he  has  no 
power  to  award  costs  to  the  defeated  contestants. 

Notes  v,  Childben'b  Aid  Sochbtt 289 

9. New  York  eounty  —  S  9  d/  chap.  859  of  1870.  ]    Section  9  of  chapter 

859  of  1870,  providing  that  "the  surrogate  of  said  county  (New  York)  may 
grant  allowances  in  heu  of  costs  to  counsel  in  any  proceeoings  before  him  in 
the  same  manner  as  are  now  prescribed  by  the  Code  of  Procedure,"  restricts 
his  power  to  make  allowances,  to  those  cases  in  which  he  is  authorized  to 
awutl  costs  under  the  provisions  of  the  Revised  Statutes,  and  he  has,  there- 
fore, no  power  under  the  said  act  to  make  allowances  to  the  unsuccessful 
parties  in  cases  contested  before  hiuL     Id. 

AdrrUnititrator  wUh  wiU  annexed — administers  erUire  personalty —  wTiat 

oMSts  justify  his  appointment — the  appointment  cannot  he  attacked  coUateraUy. 

See  Sullivan  «.  Fobdick  173 

Whenjudgment  qf,  reversed  because  of  improper  rejection  efemderhee. 

See  Horn  «.  Pullman 471 

ProbaUofwiU — admissions  of  devisees  —  when  admissible. 

See  Horn  v.  Pullman    471 

SUBVST  —  Qf  property  indeed  —  musteommence  at  the  place  of  beginning  in 
deed. 

/Sto  Elliott  «.  Lewis v 486 

Hun— Vol.  X.        86 
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SYRACUSE —Board  of  health  of— power  of  to  appoint  inapeetor  of  milk— 
(Mruetion  ofirnpure  muk, 

See  fiLAZiBB  9.  Miller 486 

TAVEBN: 

See  HoTBL. 

TAX — Befunding  iOegal  tax — in  what  caees  County  Court  hoe  power  to  order — 
chap.  e05  of  1871. 

8ee  Pboflb  bz  rbl.  Hbrhancb  «.  Supbryisors 545 

Beden^tionfrom,  in  the  city  of  New  York — chap.  274  of  1876. 

Bee  Fboplb  bx  rbl.  Boublbdat  «.  Ebllt 283 

TAJLAT101Sr—Wh<U»uiifeet  to— "land"— meaning  of]  Certain  lotsunder 
water  were  conveyed  to  the  relator's  grantor  by  the  city  of  New  York,  the 
conveyance  reserving  therefrom  so  much  thereof  as  formed  part  of  Stanton 
street,  "  for  the  use  and  purpose  of  public  streets  and  highways/'  the  grantee 
covenanting  to  build  a  wharf  on  that  portion  reserved  for  Stanton  street, 
and  keep  the  same  in  good  repair,  and  tnat  the  same  should  always  be  used 
as  a  public  wharf,  he  to  have  and  enjov  all  wharfage,  cranage,  benefits  and 
advantages  growing  or  arisinff  from  the  wharf  so  erected.  Held,  that  the 
interest  of  the  grantee  in  the  wharf  so  erected  was  "land,"  within  the  mean 
ing  of  that  term  as  used  in  the  statutes  of  this  State  relating  to  taxation,  and 
was  properly  assessed  as  such  thereunder. 

Fboplb  bz  rbl.  Smith  v,  Comr&  of  Taxes 207 

Exemption  from  — created  by  IB  8.  [5«^  ed.\  906,  §  fi— effect  of  run- 
ning highwa/y  through  lot. 

See  Pboplb  bx  rbl.  St.  Jomr's  Qollbqe  v.  Oomrs.  of  Taxbb.  . .  246 

AjuesameTU  for —  what  property  atUffeet  to  —  extent  of  the  State  authority 

aver  regvlaUon  of  commerce  wiui  foreign  Slates  —  duties  on  imports  and  exports. 
Pboflb  bx  rbl.  Hanbman  v.  Comr&  of  Taxbb 255 

TENANT : 

Sse  LAin>L0RD  akd  Tbkant. 

TENJyER— Speeifle  performance  of  contract — when  ordered,  notwithstanding 
failure  to  tender  deed. 

SeeBuEsa  v.  Koch 299 

TB&TIMOlSrY  —  Inadmissanlity  &f,  on  examination  under  chap.  894  of  1870, 
against  the  restrictions  of  section  899  of  the  Code. 

See  TiLTON  «.  Ormbbt 7 

Of  experts — form  of  questions —  Timnageqf  vessels  given  in  charter-party 

— w?ien  not  condusice. 

See  DoLZ  v.  Morris. 201 

TUCBEB  —  Cutting  of—Ir^nction  to  restrain  —  not  granted  for  mare  threats, 

unaccompanied  by  acts. 

See  GRiFFm  v.  WunxR 571 

TIME — Allegations  in  pleading  —  relatioe  to  time  of  commencement  of  suit — 
residence  of  defendant  in  action  in  County  Court 

See  Burks  v.  O'Nbil 494 

TITIjE  —  To  real  estate  —  does  not  pass  by  virtue  of  an  order  appointing  a 
receiver  in  supplementary  proceedings  —  or  by  Us  recording —  A  conveyance  by 
such  receiver,  no  conveyance  having  been  made  to  him  by  the  judgment  dS>tor,  nor 
amy  order  made  by  the  court  requiring  the  debtor  to  convey  or  the  receiver  to  sell, 
passes  no  title. 

See  SooiT  v.  Elicobb 68 

lb  real  estate  — pouter  of  court  to  direct  a  sale  by  its  ojfleers  of  real 

estate  flwidulentty  conveyed — proper  form  of  decree, 

SeeYAsWYCKV.  Bakbr 89 

When  it  passes,  under  a  contract  of  sale. 

See  MoBBT  v,  Hbdburt 640 
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THBEAT8  —  Qf  cutting  t/bmhw  not  (jMompamM  by  acts — not  ffround  for 
tT^ncUon  to  rettrain. 

Bee  Griffin  «.  Winnb : 571 

TOmTAOB — Of  vesed  given  in  eharter-pckrty — tehen  non-conclusive.]  A 
charter-party  was  made  between  J.  L.  Robart,  master  and  agent  for  owners 
of  brig  Ottawa,  **  of  the  burden  of  one  hundred  and  fifty-eight  tons  or  there- 
abouts/' and  the  plaintiff.  In  an  action  by  the  latter  to  recover  for  a  breach 
of  the  contract,  held,  that  he  was  entitled  to  show,  for  the  purpose  of  enhanc- 
ing the  damages,  that  the  brig  was  in  reality  of  260  tons  burden. 

DOLZ  V,  ICORBIB.   201 

TO&T  —  Iftfcmt — action  against  must  be  pwrely  for  tort  ^-fnvudulent  repre- 
sentations. 

See  Hewitt  v.  Wabbbn. 560 

TOWN  —  Chmmissioner  of  higjmay  not  agent  of. 

Bee  PsoPLB  bx  rbl.  Van  Eeu&en  v.  Aubitors.  . . . .  .y. 551 

TOWN  KATJi — PwrchoM  cf  site  for — appUcaUon  to  supervisors  therefor, 
wnder  %  20,  chap.  482  (f  1875 — what  %s  proper.]  Upon  the  application  of  cer- 
tain tax-payers  of  the  town  of  New  Utrecht,  the  boaid  of  supervisors 
ordered  a  special  town  meeting  "  to  consider  and  decide  the  question  of 
purchasing  a  site  for  a  town  halL"  At  a  meeting  held  in  pursuance  of  this 
order  a  resolution  was  adopted  "that  the  question  be  determined  by  ballot 
of  the  votes  of  this  town  meeting,  whether  a  site  shall  be  purchased  for  a 
town  hall,  and  a  building  purchased  or  erected  for  such  halL"  •  •  • 
Upon  the  return  of  an  affirmative  vote  on  this  resolution  to  the  board  of  super- 
visors, authority  was  given  to  the  town  to  purchase  the  site  and  erect  the  hall, 
and  to  borrow  money  for  that  purpose.  Hdd,  that  the  resolution  adopted  by 
the  town  meeting  was  a  sufficient  compliance  with  section  20,  chapter  482, 
of  1875,  empowering  the  board  of  supervisors  to  authorize  any  town,  when 
application  shall  be  made  therefor  by  vote  of  a  majority  of  the  electors  *  *  * 
to  purchase  a  site  for  a  town  hall,  and  erect  a  building  thereon. 

The  power  conferred  bv  this  section  is  not  restncted  by  chapter  197,  of 
1847,  and  chapter  157,  of  1849,  authorizing  the  erection  of  a  town  hall  by  the 
said  town  and  limiting  the  amount  to  be  expended  therefor. 

Bbbobn  v.  Gubna 11 

TRADE — Covenants  in  restraint  of—  in  action  upon,  plaintiff  must  show  that 
the  covenant  was  founded  upon  a  valuable  consideration. 

Bee  Wbllbb  v.  Mbrbbb 481 

TBAN8FEB  OF  INTEBEST  —  By  assured  in  property  insured  — when 
pcUcy  avoided  by. 

Bee  Shbrwood  «.  AGRiCTTi/ruRAJi  Ik&  Co. 598 

TKEBS: 

AmTdcbbb. 

TBIAL  FEE — Disoontiwuanee  of  action  when  reached  on  the  calendar.] 
After  an  action  had  been  noticed  for  trial  and  placed  upon  the  calendar,  and 
lust  as  it  was  about  to  be  moved  for  trial,  an  order  was  entered  discontinu- 
ing the  action  upon  payment  of  costs.  Held,  that  the  defendant  was  not 
entitled  to  includea  trial  fee  in  such  costs.    Sutphbn  v.  Lash 120 


TBIAL  OF  ACTION — After  senrice  of  an  offer  to  aUowiudgmenl  to  be  taken, 
but  before  the  esopiration  cf  ten  days  from  such  service — plasntiff  entitled  to  disre- 
gard the  offer  and  taa  the  costs  thereafter  accruing. 

Bee  Hbrman  v.  Lyohs.  .  , 


111 


TBIAL: 

Bee  Plaob  gw  Tbial  ahd  Ybnux. 

TBOT— Ott^  rf— powers  of  common  council— dty  advertising— notices  of 
tax  sales.]  Ilie  charter  of  the  city  of  Troy  confers  upon  it  the  right  to  col- 
lect taxes.    3M,  that  the  power  to  determine  the  extent  to  which  motices  of 
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TBOT  —  Otmt^ued.  pa«b. 

Sfde  of  property  for  non-payment  of  taxes  should  be  published  was  conferred 
upon  the  city  as  incideiital  thereto. 

The  charier  authorized  the  common  council  to  appoint  four  official  papers 
"in  which  the  city  advertising"  should  be  done.  MM,  that  the  notices  of 
sale  of  property  for  non-payment  of  taxes  was  city  advertising  within  the 
express  language  of  the  charter. 

The  charter  requires  the  chamberlain  to  publish  such  notices  in  two  of 
the  official  papers.  HM,  that  this  did  not  affect  the  right  of  the  common 
council  to  direct  their  publication  in  the  two  other  official  papers. 

FRA.NCIS  t>.  City  of  Trot 515 

TBXrST — 1.  Where  an  assignment  had  been  made  (December  81, 1870)  of  por- 
tions of  an  award  of  $40,000  on  widening  and  straightening  Broadway,  New 
York  city,  under  chapter  890  of  1869,  for  $12,262  thereof,  m  writing,  by  one 
Thompson,  to  whom  the  award  was  made  as  owner  of  the  leasehold  interest 
in  several  lots  taken  by  the  commissioners  and  confirmed  by  the  court  Decem- 
ber 28,  1870,  which  assignment  contained  covenants  that  an  award,  exceed- 
ing in  amount  $12,262,  had  been  made  to  him  by  the  commissioners  and  con- 
firmed by  the  court;  that  there  were  no  liens  thereon;  that  he  had  done  and 
would  do  nothing  to  prevent  the  collection  of  said  amount,  and  authorized 
said  assignee  to  demand,  receive  and  receipt  for  tLe  said  sum,  and  also 
authorized  the  comptroller  or  chamberlain  of  the  city  to  pay  the  same.  Sub- 
sequently the  Special  Term  of  this  court,  under  chapter  57  of  1871,  vacated 
and  set  aside  the  said  report  and  appointed  new  commissioners  to  make  a 
new  assessment,  both  as  to  awards  for  damages  and  appraisements  for  bene- 
fits, in  which  proceedings  Thompson  was  only  awarded  $11,544. 

On  the  11th  of  January,  1871,  prior  to  the  setting  aside  of  the  $40,000 
award,  Thompson  executed  to  one  M.,  who  had  knowledge  of  the  previous 
assignment,  a  mortgage  upon  the  lease  and  leasehold  premises  taken  for  said 
widening,  for  $12,850  and  interest,  which  said  mortg^re  was  duly  recorded, 
and  at  the  same  time  assigned  the  said  sum  of  $12,850  out  of  the  $^,000 
award.  Held,  that  the  assignment  first  mentioned,  with  the  covenants  therein 
contained,  created  between  Thompson  and  said  assignee  the  relations  and  all 
the  obligations  of  a  truM,  which  a  court  of  equity  would  enforce  upon  any 
specific  award  of  damages  which  might  be  made  for  Thompson's  leasehold 
interest  in  the  premises,  even  though  the  award  referred  to  and  described  in 
the  assignment  had  been  set  aside.  Held,  further,  that  the  claims  of  Uie  first 
assignee  upon  the  amount  finally  awarded  were  superior  to  those  of  one 
claiming  under  the  mortgage  and  assignment  to  M.     dpeabs  9.  Mayor 160 

2.  Trugtee  takes  only  mffid&nt  estcUe  tofulfU  traits — Statute  of  usee  — 

vested  equitable  estate  in  remainder  —  mttde  a  legal  estate  by  —  Bule  in  Shdly's 
Case.]  This  was  an  action  of  ejectment,  brought  by  the  plaintiff  to  recover 
the  undivided  one-third  of  a  lot  in  the  town  of  Frankfort.  It  appeu^  upon 
the  trial,  that  on  the  24th  dav  of  May,  1808,  Martha  Oodd,  wife  of  Matthew 
Ck)dd,  owned  the  lot  in  fee  simple,  subject  to  the  marital  rights  of  her  hus- 
band, and  was  in  possession  thereof,  and  that  plaintiff,  the  daughter  of  the 
said  Martha  and  Matthew,  was  then  living.  That  on  that  day  the  siud 
Martha  and  Matthew  executed  an  indenture  whereby  they  conveyed  the  said 
premises,  with  others,  to  Varrick  and  Breese,  "in  trust,  for  the  uses,  intents, 
and  purposes  "  (first)  to  sell  so  much  as  should  be  necessary  to  pay  debts; 
(second)  to  lease,  manage,  etc.,  the  same,  and  pay  over  the  net  profits  of  the 
residue  thereof  to  the  said  Matthew  and  Martha  for  the  terms  of  their 
natural  lives,  and  (third)  to  "hold  all  the  residue  of  said  land,  and  over  and 
above  what  may  be  sold  as  aforesaid  for  the  payment  of  said  debts  *  *  * 
for  the  sole  use,  benefit  and  behoof  of  such  persons  as  shall  be  the  right 
heirs  of  them,  the  said  Matthew  and  Martha  (jodd,  at  the  time  of  the  death 
of  the  survivor  of  them,"  etc. 

Martha  Codd  survived  her  husband,  and  died  in  1871,  the  land  bein^  then 
held  by  a  trustee  appointed  by  the  court  in  place  of  Varrick  and  Breese. 

(1)  That  the  trustee  took  only  such  an  estate  as  was  necessary  to  enable 
him  to  fulfill  the  purposes  of  the  trust,  and  that  such  estate  terminated  upon 
the  death  of  the  survivor  of  the  said  Matthew  and  Martha ; 
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TRUST  —  Continued.  paak 

(2)  That  the  plaintifF,  under  the  statute  of  uses,  took  a  legal  vested  estate  in 
remainder,  immediately,  upon  the  execution  of  the  deed; 

(Z)  That  the  rule  in  aheUy'B  Com  did  not  apply,  the  estate  of  the  grantors 
being  equitable  and  that  in  the  heir  a  legal  estate,  and  hence  plaintiff  took 
bypurchase  and  not  by  descent. 

The  deed  provided  tnat  the  grantors  mieht,  by  a  joint  will  or  appointment, 
direct  and  appoint  the  persons  to  whom  tne  residue  of  the  estate  should  go, 
and  also  authorized  the  trustee,  upon  their  request,  in  writing,  to  sell  any 
portion  thereof.  Hdd,  that  as  such  powers  had  never  been  exercised  they 
were  of  no  importance  in  ascertaining  the  rights  of  the  parties  created  by 
the  deed.    Bennbtt  Gablock 828 

Wh&n  a  power  18  in  —  when  potD&r  b&n&fieiai. 

See  Jekndtgb  v.  Conbot 77 

TBX78TEBS  —  0/  manufaetaring  eorporcUion — UaHnU^  of,  for  failure  to  file 
report  required  by  chapter  40  of  1848 — each  creditor  can  sue  eep<mUely  for  hie 

See  WiLBS  «.  SuTDAM 578 

Under  railroad  mortgage — taking  poeeeseion  of  road  thereunder — Bight 

of  debtor  of  railroad  to  offset  claim  agcUnet  the  company  faUing  due  <rfter  change 
ofpoeeesewn, 

^  MUBRAT  D.  DbTO 8 

XTLT&A  VIBES  —  Oontrctet  of  national  bank  —  when,  though  it  i$  ultra  mres, 
euch  defense  cannot  be  set  up  in  an  action  thereon  —  estoppel. 

See  BUSHNBLL  «.   GHAUTAUqUB    COUNTT  NATIONAL  BaKK 878 

XJNBBBT AJONG — In  replevin — UabiUty  of  sureties  upon — action  upon,  not 
maintainable  until  after  exeeiUion  has  been  returned  unsatisfied. 

See  HAasR  «.  Glutb 447 

UNITED  STATES  OOUBT  —  iZ^fTu^oa^  of  actions  to,  under  chap.  187  of 
1875  —  aioerments  in  petition  not  binding  on  court 

See  Glabk  «.  Opdtkb 888 

Where  it  has  exclusive  jurisdiction  over  auction  to  recover  ctssets  of  bank- 

riip<— §  2  of  chap.  900  of  act  of  Congress  of  1874. 

See  Oloott  V.  M^GhOAN 277 

UNITED  STATES  STATUTES  — 1874,  chap.  890,  §2  ^Bankruptcy^ 
Amgnee  —  when  United  States  District  Court  has  exclusive  jurisdiction  to  recover 
assets  of  bankrupt. 

See  Oloott  v.  Maclean 277 

1875,  chap.  187 — Bemoval  of  action  into  United  States  court  under — 

aiverments  ofpetUion  not  binding  on  court. 

See  Clabk  v.  Ofdtkb 888 

UNITED  STATES  BEVISED  STATUTES —  §  6128  —  ^Im^^tim  in  daiU^ 
ruptey  —  action  to  recover  assets  of  bankrupt — in  what  court  it  must  be  brought — 
jurisdiction  of  State  court — of  united  States  District  Court  —  when  exclusive  — 
§  2  of  chap.  890  of  act  of  congress  of  WIL]  By  section  2  of  chapter  890  of  the 
act  of  congress  of  1874,  providing  "  that  the  court  having  charge  of  the  estate 
of  any  bankrupt  may  direct  that  any  of  the  legal  assets  or  debts  of  the  bank- 
rupt •  •  *  shall,  when  such  debt  does  not  exceed  $500,  be  collected  in 
the  courts  of  the  State  where  such  bankrupt  resides,"  the  United  States  Dis- 
trict Ck)urt  is  vested  with  exclusive  Jurisdiction  over  all  actions  brought  by 
an  assignee  to  recover  property  alle^d  to  have  been  transferred  by  the  bank- 
rupt in  violation  of  section  6128  of  uie  United  States  Revised  Statutes,  where 
the  value  of  such  property  is  greater  than  $500. 

Although  prior  to  the  passage  of  the  act  of  1874  the  State  court  had  con- 
current lurisdiction  with  the  United  States  District  Ck>urt  over  such  actions, 
yet  by  the  passage  thereof  such  jurisdiction  was  withdrawn  from  it,  even  as 
to  actions  tneretof ore  commenceid  and  then  pending  therein. 

OiiCOTT  «.  Maolbak 277 
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be  aUowed  upon  the  amount  reeowred  in  an  action  for,  from  the  time  of  the  ren- 
dition of  theeerviees. 

See  Gallup  v.  Pbbub S2S 

U0BS  —  Statute  of — fieeted  equitable  eetate  in  remadnder  made  a  legal  estate  by. 

See  BsmfETT  v.  Garlook 828 

TIBWRY — Mortgage — sale  cf—  Oertifleate  of  mortgagors  —  when  it  operates 
as  an  estoj^.]  1.  ¥niere  a  bond  and  mortgage,  executed  without  any  con- 
sideration moving  from  the  mortgagee,  are  sold  to  a  third  person  or  placed 
in  his  hands  for  negotiation,  upon  a  usurious  agreement,  and  the  same  are 
subsequently  sold  to  one  who  purchases  the  same,  relying  upon  a  certificate 
given  Dy  the  mortgagors,  which  states  that  they  were  executed  upon  a  full, 
lawful  and  valid  consideration,  and  that  there  was  no  defense  thereto,  or 
equities,  latent  or  apparent,  in  any  way  affecting  the  same,  the  parties  sien- 
ing  the  said  certificate  are  estopped  thereby  from  setting  up  the  invalidity 
of  the  bond  and  mortgage  in  an  action  brought  by  the  purchaser  to  foreclose 
the  same.    Nichols  v.  Nussbaitm 314 

2. Oertiftcate  — fraudul&ntly  obtained.  ]   Where  such  certificate  is  signed 

by  the  mortgagors,  without  knowledge  of  and  by  reason  of  misrepresentaUons 
made  in  regard  to  its  contents,  they  are  not  thereby  estopped  from  setting  up 
the  invalidity  of  the  mortgage.    Id. 

8.  Knowledge  of  purchaser. 'I    Where  the  purchaser,  at  the  time  of  the 

purchase,  knows  that  the  bond  and  mortgage  are  usurious  and  void,  and  that 
the  statements  contained  in  the  certificate  are  untrue,  he  can  derive  no  bene- 
fit or  protection  therefrom.    Id. 

4  Substitution  of  new  note  for  old  one — rig?Us  of  bona  fide  holder.]    One 

Treadwell  held  an  over-due  promissory  note  given  by  the  defendants,  which 
was  void  for  usury.  Treadwell  being  indebted  to  the  plaintiff  to  the  amount 
of  the  said  note,  a  note  was  given  by  the  defendants,  payable  to  the  order 
of  the  plaintiff,  and  the  same  was  subsequently  delivered  to  her,  she 
being  ignorant  that  Treadwell  had  received  any  usurious  interest  from  the 
defendants. 

In  an  action  by  her  upon  the  second  note,  held,  that  the  plaintiff  was  enti- 
tled to  recover;  that  the  defendants,  by  makine  the  note  to  her  order, 
represented  to  her  that  the  transaction  in  which  it  was  given  was  a  lawful 
one,  and  that  they  were  estopped  to  deny  the  truth  of  this  representation. 

Sherwood  «.  Archer 78 

5.  How  pleaded.}  A  plea  of  usury  must  set  forth  the  usurious  agree- 
ment, the  names  of  the  parties  between  whom  it  was  made,  the  amount 
loaned,  the  amount  of  usury  agreed  to  be  paid,  the  length  of  time  for  which 
the  loan  was  agreed  to  be  made,  and  that  the  agreement*  was  corrupt 

An  answer  which  fails  to  allege  any  agreement  between  the  parties,  but 
merely  alleges  that  the  plaintiff  took  and  reserved  more  than  seven  per 
cent,  without,  so  far  as  appears,  the  consent  of  the  borrower,  is  fatally 
defective.    National  Bank  of  Auburn  v.  Lewis 468 

Can  be  set  up  cu  a  defense,  by  an  amendment  to  ansv>er — in  allowing 

amendments  to  answers  the  court  does  not  now  regard  the  character  of  the  dtfense 
sought  to  be  interposed. 

/Sm  Ba&nbtt  «.  Meter 109 

Must  be  pleaded. 

See  Haywood  «.  Joneb 600 

UnOA— (^  of — Uabibtg  ef  for  defects  in  streets— funds  in  treasury  to 
make  repairs  not  essential  to — nghts  of  person  with  dtfectiee  sight  to  trawl  in 
streets — notice  todty — how  proved. 

See  Peach  v.  Onr  of  Umoa. 477 

VEIIDOB  AND  FUBCHASEB  —  Chntraet  of  sale — articles  to  be  deUnered 
cutpwrchasefi's  option  on  notice  at  any  time  brfore  a  faoed  day—if  ^^  notice  is 
given  vendor  may  after  that  day  bring  action  for  the  price. 

See  BUBHNELL  V.  OHAUTAUqUB  COUNTT  NATIONAL  BaNK. 878 
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VBNDO&  AND  FXFB0HA8EB—  Qmtinusd,  paob. 

Chattel  mortgage  giv&n  back  an  piireJuue  ofpropertif — theehatteU  remain 

pereanai  althaugh  annexed  to  reat  property. 

See  81B8ON  «.  Htbhard 430 

VBNTTB  —  Change  qf,  for  eonvenienee  of  toUneseee.]  When,  upon  a  motion 
to  change  the  place  of  trial,  the  defendant  swears  to  nineteen  witnesses  resid- 
ing in  another  county,  all  of  whom  are  sworn  to  be  material,  and  the  plain- 
tin  swears  to  no  witnesses  residing  in  the  county  where  the  venue  is  laid, 
but  simply  sets  forth,  in  his  affidavit,  facts  tending  to  show  that  the  defense 
sought  to  be  established  by  defendant's  witn'teses  has  no  real  existence,  the 
motion  should  be  granted.    Wiggin  o.  Phblps 187 

Action  against  sheriff  and  others—  rig?U  of  sheriff  to  remow  itto?Us  own 

county-— Oode%  124. 

See  WmTJBN  «.  YekgeSw 576 

VEBDICT  —  Fbrm  of —  in  replemn.  1  In  an  action  to  recover  the  possession 
of  personal  property,  which  has  not  been  delivered  to  the  plaintifi,  the  jury 
should  assess  the  value  of  the  property  and  damages  for  its  detention,  and 
not  simplv  find  a  general  verdict  for  damages,  and  the  Judgment  in  such  a 
case  should  be  for  the  recovery  of  the  property,  or  the  value  thereof  in  case 
a  delivery  coUld  not  be  h&d,  together  with  damages  for  its  detention. 

PTrTTlT.TPH  D.  MBLVILIiB 211 

VIOIOXrS  DOG— Liability  cf  owner  of, 

/Sm  MtjLLBB  «.  McEbsson 44 

VOLTTKTABT  VKYVXST— Batted  on  erroneous  eertifteate.]  Theplain- 
tifTs  assignor  entered  into  a  contract  with  the  trustees  of  the  town  of  Morris- 
ania,  by  Which  he  was  to  receive  fifty  cents  per  yard  for  all  fiJling  made  there- 
under. Subsequently  the  engineer  gave  a  certificate  in  which  Uie  price  was 
stated  at  seventy-five  cents  per  vard,  and  certificates  of  indebtedness  for  the 
amounts  of  the  bills  so  certified  were  issued  by  the  board  of  trustees  of  the 
said  town.  Held,  that  as  the  engineer  and  trustees  were  only  the  agents  of 
the  corporation,  it  was  not  bound  by  theu:  unauthorized  acts,  and  that  the 
payment  could  not  therefore  be  regarded  as  a  voluntary  one. 

DoNOHUB  V,  Mayor 87 

WAIVEB  —  Cf  conditions  of  policy  of  insurance  —  wnoers  of  agent. 

See  Van  Allen  «.  Faricbbs'  Joint  Stock  Ins.  Co 897 

W  ATntHOUBKM  AN  —DeUwry  of  goods  to  wrong  person — dMneOon  between 
his  UabOiiM  and  that  of  a  common  carrier. 

See  SoHBU  v.  Erie  Railway  Co 498 

WASTB  —  Cutting  timber  —  it^uncHon  to  restrain  —  not  granted  for  mere 
threats,  unaccompanied  by  acts. 

See  Griffin  «.  Winnb 671 

WATEB  —  -fivA^  ^  tcMT  by  riparian  owner —pollution  of—  remedy  of  party 
aggrieved  by,]  Flaintifl  buut  three  ponds,  for  hatching  and  rearing  trout,  in 
a  stream  running  through  his  land,  whidi  entered  the  same  from  the  land 
of  Hicks.  Defendants  du^  a  ditch  from  the  rear  of  certain  dwellings, 
erected  by  them,  through  Hicks'  land  to  the  stream,  and  discharged  drainage 
and  waste  water  therein,  whereby  plaintiff's  trout  were  killed.  HM,  t£t 
he  was  entitled  to  an  injunction  restraining  the  defendants  from  further  cor- 
rupting and  polluting  tne  said  stream.    Sbaman  v.  Lbb 007 

Basement — right  to  use  loaterfrom  spring  on  another* s  land. 

See  Merrill  v.  Calkins 496 

WHABV  —  Interest  in— is  wi&iin  the  meaning  of  the  term  **  land  "as  used  in 
ffie  statutes  cf  this  State  rdaUng  to  taxation,  and  is  properly  assessed  as  such 
thereunder. 

See  Pboflb  bz  rbl.  Smith  d.  Combs,  of  Taxba 207 

WUJi — AbsoitUe  legacy  to  one — remainder  to  another,  if  the  property  be  not 
disposed  cf  by  fi/ret  legeUee — construction  of]  A  testatrix,  by  her  will,  devised 
and  bequeathed  all  the  rest,  residue  and  remainder  of  her  estate  "  unto  my 
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beloved  husband,  Thomas  Scott,  but  such  part  thereof  as  he  may  have  at  the 
time  of  his  decease,  I  eiye,  devise  and  bequeath  unto  m^  niece,  *MarY  Louise 
Ledyard,  and  my  nephew,  Guy  Carlton  Ledvard."  Wd,  that  the  husband 
took  an  estate  for  life  in  the  property  described  in  the  will,  with  power  to 
sell  and  dispose  of  the  same,  so  lar  as  necessary  to  secure  to  himself  the 
full  beneficial  enloyment  thereof,  and  that  the  nephew  and  niece  were  enti- 
tlecl  to  what  might  remain  undisposed  of  by  him  at  the  time  of  his  death. 

Colt  t>.  Hbabd 189 

Fnoers — mtut  he  either  ben&fieial  or  in  truet — when  inoaUd. 

See  JsNKmoB  v.  Conbot 77 

Affreement  to  leave  property/  by  —  muet  be  certain  and  definite— eervicee 

rendered  in  easpectdHon  of —  remedy  of  party  rendering  ^  aerviees. 

See  OHAKBSPBARB  V.  Mabkham 311 

—  Probate  of—admiseione  of  demsees — token  admieribie  —  Improper  r^ee- 
turn  ofeeidenee  by  eurrogate  —  token  hie  judgment  reversed,  becauee  of. 

See  Horn  «.  rviAMAS '    471 

Oone^ruetion  of —  advaneemeni —  token  interest  eommeneee  to  run  on, 

Ybbflanok  v.  De  Wknt 611 

wiTXfJsSS  —  A  eurrogate  acts  judiciaUy  in  conducting  examination  as  to  effects 
of  deceased  person  under  chap.  894  of  1870,  and  the  testimony  receivable  on  such 
eaoaminaHon  is  siUffect  to  the  restrictions  of  section  899  of  the  Code. 

See  TiLTON  v.  Obmbbt 7 

What  question  caUsfor  opinion  of 

See  AuKRAY  V.  Deyo 3 

—-^  Change  of  venue  for  convenience  of —  motion  for  granted,  token  opposing 
affidavit  simply  sets  forth  facts  tending  to  shots  that  the  facts  sought  to  be  estab- 
hshed  by  defendant's  witnesses  kave  no  existenee. 

See  WiGGiK  V.  Phblpb 187 

Testimony  of,  as  to  general  reputation  —  wkat  questions  may  be  asked. 

See  Carpenter  v.  Blake 358 

StaiemmU  by,  of  what  toas  said  to  kim  by  another  witness  before  the 

trial— admissibUity  of 

iSlw  Shear  «.  Van  Dtxb 528 

Experts  —  Ihridenee  of,  in  cases  of  insanity  —  what  questions  may  be 

asked. 

See  Koenig  v.  Globe  Mut.  Life  Ins.  Co 558 

Bxamination  of,  on  commission — answers  to  cross-interrogatories — by 

whom  Viey  may  be  read  in  evidence. 

See  Marwtat.l  v.  Watertown  Steam  Enginb  Co —  408 
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